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Dear Producers, Directors, Writers, Actors and others affiliated with Black Spartans: 

We represent several members of the 1965 and 1966 Michigan State University Football 
teams including Gene Washington, Jimmy Raye, the late Bubba Smith and Bob Apisa.  We also 
represent friends and relatives of these players, some of whom have first-hand knowledge of 
the players’ experiences at MSU.  These MSU teams are significant not only because they were 
named National Champions in both 1965 and 1966 but because many of the players (among 
them our clients) are African Americans, and Bob Apisa is Samoan.  These players had been 
prohibited from playing college football in their home states in the South because of their race 
and segregation, and they were recruited to play at MSU at the height of the Civil Rights 
movement. 

This letter is directed to various producers, directors, actors and others who we 
understand are associated with the motion picture Black Spartans, which purports to tell our 
clients’ stories.  However, this film is being produced without our clients’ input or approval and 
in violation of their rights to publicity and privacy and in defamation of their characters.  

This is our clients’ story to tell.  Indeed, it took several decades before MSU and others 
began to celebrate and acknowledge the experiences of the Black players recruited from the 
segregated south.  For example, in the last decade, Gene Washington’s induction into the 
College Football Hall of Fame provided an opportunity for discussion of the teams’ place in the 
Civil Rights Movement.  The same is true for Jimmy Raye’s 2014 book Raye of Light.  Other 
members of the teams have appeared in the media to discuss their own stories. 

Critically, in stark contrast to Black Spartans, these efforts by the players and others, 
have not been driven by profit, but rather by a desire to accurately document their individual 
and collective histories.  Indeed, just as our nation has opened its mind to confronting these 
difficult and complicated times of its past, there has been a parallel recognition that those 
affected should be permitted to tell their own stories.  

The producers, writers and actors in Black Spartans, ignore all of this context, and are 
exploiting our clients’ profoundly complex experiences for their own profit and gain.  That is 
legally and morally wrong. 

Right To Publicity/Right To Privacy 

Black Spartans is being produced without any input, much less cooperation or 
authorization by our clients.  Critically, we are informed that even though the Black Spartans’ 
script features characters dressed “head to toe” in MSU gear, the University has not, and will 
not authorize or license any rights to use or exploit its marks, logos or other intellectual 
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property.1  And, MSU is supportive of our clients’ concerns and, as with our clients, would 
undertake to enforce its intellectual property rights if misused in the film.  

According to the on-line entertainment site Deadline, a key producer of this show is 
“Jimmy V”.  We understand that the pseudonym “Jimmy V” (who also appears to go by the 
name James Toler) is an attempt by James Velissaris to hide his true identity and the fact that 
he is a disgraced former hedge fund manager who was charged by the US Department of 
Justice with Securities Fraud and Obstruction of Justice.  Of greater concern to our clients is that 
Mr. Velissaris is the stepson of David Claerbaut.  Mr. Claerbaut wrote the problematic book 
Duffy Daugherty: A Man Ahead Of His Time (the “Book”) which we understand to be the central 
source material for Black Spartans. 

The Book, which purports to be a work of historical nonfiction, includes passing 
references to Mr. Daugherty’s autobiography, excerpts from several Sports Illustrated stories 
(some of which are inaccurately summarized) yet lacks any citations to source material or 
interviews by the author and does not even include a bibliography.  None of our clients were 
interviewed or consulted for the Book.  Yet, somehow, the Book includes unauthorized 
photographs of our clients.  

It is well settled that individuals possess correlative rights of privacy and publicity, i.e., 
the right to withdraw from public gaze and to protect the exploitation of themselves.  Martin 
Luther King, Jr., Center for Social Change, Inc. v. American Heritage Products, Inc., 694 F.2d 674, 
677 (11th Cir. 1983) (applying Georgia law); Cal. Civ. Code § 33442 (protecting the right to 
publicity in one’s “name, voice, . . . likeness . . .”)  More importantly, in the present 
circumstances, where the fame and/or story of specific individuals are the primary source of a 
motion picture’s “marketability and economic value” those individuals may bring a “right of 
publicity” claim for their unauthorized and/or uncompensated portrayal in the film.  Comedy III 
Productions, Inc. v. Gary Saderup, Inc., 25 Cal. 4th 387, 407 (2001). 

Here, there can be no question that our clients, Gene Washington, Jimmy Raye, Bubba 
Smith and Bob Apisa and their stories will be the driving force for whatever marketability 
and/or economic value Black Spartans might achieve.  Accordingly, the producers, distributors 
and participants in Black Spartans are illegally infringing on our clients’ right to publicity. 

1 Ben Cory’s Instagram pages includes a page from Act One of the Black Spartans script 
which sets a scene as follows:  “The coaches all wear MSU gear head to toe . . . .” 
2 This letter refers to law from Michigan, California and Georgia insofar as our clients have 
not yet decided on the proper venue for any litigation.  We note, however, that the core 
principles relating to the right to publicity and defamation are similar in all these states. 
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Moreover, because our clients will be portrayed in their MSU uniforms (and likely other 
branded gear) they possess an additional “right to publicity” claim.  The law prohibits the 
producers of Black Spartans from misappropriating our clients’ likenesses or images for 
commercial purposes.  Cal. Civ. Code § 3344.  The portrayal of our clients in their MSU gear 
operates as a commercial benefit to the University, and in turn, the filmmakers who will reap 
the rewards from the built-in alumni audience.  We expect that the courts will be especially 
receptive to this argument given the NCAA’s recent policy permitting college athletes to 
monetize themselves.  This policy followed a judicial victory which vindicated the right of 
athletes like our clients to be compensated for the use of their images and likenesses.  See, e.g. 
O’Bannon v. National Collegiate Athletic Ass’n, 802 F.3d 1049 (9th Cir. 2015) (college athletes 
suffered anti-trust injury at the hands of the NCAA compensation rules).  

Our clients were already exploited once for their race and talent, we fully expect that a 
court will not permit it to happen again in Black Spartans.  

Defamation 

The law prohibits those associated with Black Spartans from portraying our clients in a 
defamatory manner or a way which casts them in a false light.  Brodeur v. Atlas Entertainment, 
Inc., 248 Cal. App. 4th 665, 678 (2016); Ruffin-Steinback v. dePasse, 82 F. Supp. 2d 723 (E.D. 
Mich. 2000).  Indeed, even if defamatory material in Black Spartans is only directed in a general 
manner at our clients, such can give rise to a claim.  5 Witkin, Summary of California Law § 625 
(an individual may pursue a claim for defamation when the offending material is directed 
against a class of persons to which he or she belongs).  In Ruffin-Steinback, the manager of a 
Motown band was falsely portrayed in a film as not paying the band properly and that was 
found sufficient to state a defamation claim.  In light of the fact that the source material for the 
film (the Book by Mr. Claerbaut) relies entirely on second and third hand material, and does not 
include any interviews with our clients, we have no doubt that our clients will be portrayed in 
manners which would be highly offensive to them (and indeed to ordinary persons.)  Fellows v. 
National Enquirer, Inc., 42 Cal. App. 4th 665, 678 (1986) (a matter is defamatory if it would be 
offensive to an “ordinary person”). 

In view of these basic rules of libel, our clients are concerned and surprised that the 
producers of Black Spartans would base the film on a Book with such a dubious provenance, 
and which is not based on any first-hand interviews with the participants.  We note the 
following issues of concern from the Book which, if used in the film could give rise to claims of 
defamation or false light: 

• Of particular concern is the Book’s apparently false portrayal of Bubba Smith as a sulking
jerk who only put out any effort when Coach Daugherty threatened him with a transfer
and that Mr. Smith engaged in a physical altercation with the coach.
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• The Book suggests Bear Bryant, a segregationist, steered Charlie Thornhill which, we
believe, falsely attributes the success of Black southern players where it does not
belong.

• The Book misrepresents that Mr. Raye’s career at MSU was overshadowed by his white
predecessor Steve Juday and that this caused Mr. Raye to be downtrodden and perceive
himself as “a bum.”

• Additionally, the Book (and apparently the film) relies on tropes about plantation
coaching, the physiology of Black people and other generalizations when discussing
race.  The reality of the era and the experience of Black people in America is more
nuanced than these categorizations admit.  Our clients are concerned that this frame of
reference can and will lead to portraying them in a false light.

As we and our clients have not seen the full Black Spartans script (and naturally the finished 
film) we cannot identify with more particularity any defamatory material.  However, we can 
and have put you on notice that the source material for the film appears unreliable, and that 
you proceed at your peril – any defamatory content will have been published with actual 
malice. 

We observe that even the handful of script pages posted on Mr. Jones’ Instagram page 
misrepresent the circumstances at MSU in the mid-1960s and further our clients’ concerns that 
they will be defamed.  The script correctly identifies Duffy Daugherty as the head coach but 
then invents three assistant coaches.  These coaches are portrayed as buffoonish and racist.  
The script has these coaches acting as if the notion of recruiting Black athletes was a brand-new 
idea.  In fact, there were already Black players at MSU, and had been for years before the 
national championships.  Indeed, the coach that preceded Mr. Daugherty (Clarence Munn) had 
recruited Black players to MSU.  Moreover, the script’s suggestion that Black players would be 
unwelcome at MSU gets it exactly backward; MSU President John Hannah (1941-1969) 
integrated the dormitories in 1941, removed racial identification from student records and 
refused to allow MSU to play against schools which banned Blacks from competition. 

Conclusion 

This letter provides only a brief overview of the claims that our clients intend to pursue 
regarding Black Spartans.  In fact, our clients’ preference is to avoid litigation and find an 
amiable resolution to their concerns.  Unfortunately, when they have previously expressed 
concerns over this project, they have been advised by producers that they, the producers, own 
the intellectual property, i.e., that they own our clients’ stories.  The producers have also 
suggested that the film will be made from a “Black” perspective and that this somehow entitles 
them to proceed without our clients. 
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We are confident that, if necessary, a court will reject the notion that the producers of 
Black Spartans “own” our clients’ stories or that they are entitled to proceed because of their 
racial perspective.  Such a claim is not only contrary to law, but also deeply offensive. 

Our clients are available, for a brief period of time, to engage with the film’s writers and 
producers to explore a resolution to their concerns.  Otherwise, we are authorized to proceed 
with litigation. 

This letter is not intended to set forth all of our clients’ claims and/or legal theories, all 
of which are reserved. 

Sincerely, 

Devin A. McRae 
of EARLY SULLIVAN WRIGHT GIZER & MCRAE LLP 

cc: 

Jeremy Gray, Early Sullivan Wright Gizer & McRae LLP  

Brian T. Quinn, Vice President for Legal Affairs and General Counsel, MSU 
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