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DECISION

STATEMENT OF THE CASE

GERALD M. ETCHINGHAM, Administrative Law Judge. This case was tried using the 
Zoom for Government video platform on August 10–11, and 20, 2021. Nicole Oeuvray, an 
individual (Oeuvray or Charging Party), filed the charge on November 12, 2020, and the General 
Counsel issued the complaint on May 14, 2021. Art Directors Guild, Local 800, International 
Alliance of Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied Crafts 
of the United States, its Territories and Canada, AFL–CIO (the Respondent or Employer), filed a 
timely answer denying all material allegations.

The complaint alleges that the Respondent violated Section 8(a)(3) and (1) of the 
National Labor Relations Act (the Act), when it discharged Oeuvray on May 15, 2020,1 because 
the Employer retaliated against Oeuvray for her organizing efforts and because Oeuvray formed 
and/or assisted the Office & Professional International Union, Local 537, AFL–CIO (OPEIU or 
Union) and to discourage employees from engaging in these union activities. For the reasons 
detailed below, I find the General Counsel has met the burden to prove these allegations by a 
preponderance of the evidence and the Respondent’s affirmative defenses lack merit. Moreover, 
the evidence shows that Respondent’s animus toward Oeuvray’s union activities in March 2019 
and thereafter until the Union was officially certified on November 22, 2019, was a motivating 
factor in her discharge and Respondent has not met its burden of establishing that it would have 
discharged Oeuvray on May 15, 2020, even in the absence of Oeuvray’s union activities.

1  All dates are in 2020 unless otherwise noted.
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On the entire record,2 including my observation of the demeanor of the witnesses, and 
after considering the General Counsel’s and Respondent’s closing briefs,3 I make the following

FINDINGS OF FACT

5
I. JURISDICTION

The Respondent, an unincorporated association, with a place of business at 11969 
Ventura Blvd., Studio City, California (the facility), where it represents employees in bargaining 
with employers. (Stip. Fact # 2, Jt. Exh. 1.) The Respondent admits, and I further find that at all 10
material times, Respondent has been chartered by and has been an integral part of a multistate 
labor organization, IATSE, which maintains its national headquarters in New York, New York. 
(Stip. Fact # 3, Jt. Exh. 1.) The parties further stipulate and I find that in conducting its 
operations annually Respondent collected and received dues and initiation fees in excess of 
$500,000, and remitted from its Studio City, California facility to the New York, New York 15
facility of the International Alliance of Theatrical Stage Employees, Moving Picture 
Technicians, Artists and Allied Crafts of the United States, its Territories and Canada, AFL–CIO
(IATSE), dues and initiation fees in excess of $50,000. (Tr. 22; Stip. Fact # 4, Jt. Exh. 1.)

The Respondent admits, and I find, that it is an employer engaged in commerce within 20
the meaning of Section 2(2), (6), and (7) of the Act. (Tr. 22; Stip. Fact # 5, Jt. Exh. 1.) Also, as 
stipulated by the parties, I further find that at all material times, both Respondent and OPEIU, 
have been labor organizations within the meaning of Section 2(5) of the Act. (Tr. 22, 122, 308; 
Stip. Fact ## 2 and 6, Jt. Exh. 1.)

25
II.  ALLEGED UNFAIR LABOR PRACTICES

A. Background Facts

Charging Party Oeuvray had been employed as an accountant at Respondent since 2004 30
or for 16 years before she was terminated on May 15, 2020. (Tr. 28–29, 124–125.)

2  The transcripts and exhibits in this case generally are accurate.  However, I hereby make the following corrections 
to the trial transcripts: page (p.) 5, lines (LL.) 6–7: “And basically the stuff of that is that the inspections are 
protocols that Judge Ross issued in this case . . .” which should be: “And basically the point of that is that the 
instructions and protocols that Judge Ross issued in this case. . . .” p. 17, l. 8: “notice rating” should be “notice 
reading;” p. 19, L. 9: “2006” should be “2016;” p. 41, L.14: “slate” should be “late;” p. 43, l17: “Illustrators and not 
artists” should be “Illustrator Matte Artists;” p. 46, l.2: “Judge Ebrahim” should be “Judge Etchingham;” p. 54, l. 17: 
“trails” should be “trials;”, p. 64, l. 11: “May 18th” should be “May 15th;” p. 243, L. 16: “March 2019 board 
meeting” should be “March 27, 2019 board meeting;” p. 131, l. 6: “yeah, at least once a month.” should be “just 
once.;” p. 162, l. 6: “propane” should be “profane;” and p. 266, L. 19: “alimony” should be “IMA council’s.”

3  Abbreviations used in this decision are as follows: Transcript citations are denoted by “Tr.” with the 
appropriate page number; citations to the General Counsel exhibits are denoted by “GC”; “Jt. Exh.” for joint 
exhibits; “R Exh.” For Respondent’s exhibits; “R Br. for Respondent’s closing brief; and “GC Br.” for General   
Counsel’s closing brief. Although I have included several citations to the record to highlight particular testimony or 
exhibits, my findings and conclusions are based not solely on the evidence specifically cited, but rather on my 
review and consideration of the entire record.
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In addition to her other job duties as Respondent’s accountant, Oeuvray would regularly 
email Respondent’s treasurer financial reports on a monthly basis and copy Supervisor Lydia 
Prescott (Supervisor Prescott) with these same emails. (Tr. 127, 129–130.)  

Respondent hired an accounting department assistant to help Oeuvray in late 2017. (Tr. 5
229–230.) 

Since 2015, Respondent’s supervisor, Chuck Parker (Parker, Supervisor Parker, or 
Executive Director Parker) is Respondent’s elected National Executive Director and has, at all 
material times, been its executive director and a Section 2(11) supervisor within the meaning of 10
the Act and/or agent of the Respondent within Section 2(13) of the Act. (Tr. 7, 13–14, 306; Stip. 
Fact #13 of Jt. Exh. 1.) In 2016–2020, Supervisor Parker considered himself the chief executive 
officer of Respondent and he is the acting manager over all of Respondent’s staff employees, 
including staff accountant Oeuvray, and he holds the authority to discipline, hire and terminate 
all staff employees.4 (Jt. Exh. 5 at 16–17, 22.) 15

Oeuvray’s direct supervisor was director of operations Supervisor Prescott, in addition to 
Supervisor Parker. (Tr. 30.)  Supervisor Prescott was first hired at Respondent in 2003 as 
manager of membership and she advanced to office manager in 2004 or 2005 and in 2008, she 
was promoted to director of operations at Respondent. (Tr. 161.) Supervisor Prescott has the 20
authority to recommend the hiring, firing, discipline or termination of employees to Supervisor 
Parker. (Jt. Exh. 5 at 24.) Prescott also can issue discipline to an employee including Oeuvray 
subject to Parker’s approval. (Jt. Exh. 5 at 25.)  Supervisors Parker and Prescott each can 
approve the use of vacation leave for Respondent’s employees. (Jt. Exh. 5 at 87.)

25
Also, from November 2015 – May 2021, Respondent’s elected treasurer was Oana 

Miller5 (Miller) and Miller would regularly attend Respondent’s monthly or bimonthly board of 
directors’ meetings and trustees’ meetings.6 (Tr. 215–216; Stip. Fact #14 of Jt. Exh. 1.) Miller 
has no declared background in accounting or finance but makes an unexplained claim to have 
financial expertise from running a small business before coming to Respondent.7 (Tr. 223.) 30

In 2020, prior to the discharge of Charging Party, Respondent employed approximately 
18–28 employees at its facility in Studio City, California. (Tr. 313; GC Exh. 5 at 1.) Supervisor 
Parker’s office is adjacent to the office of Supervisor Prescott which is also very near the cubicle 

4  Parker is a former production designer in the film and television industry and has been involved working in 
the entertainment business for 43 years at the time of hearing. (Tr. 306–307.)  

5 Oana Miller is also known as Oana Bogdan or Oana Bogdan-Miller as a result of her marriage. (Tr. 227.) 
6 In 2014, Miller first became appointed as a member of Respondent’s board of directors before her election as 

treasurer in November 2015. (Tr. 215.) Miller explained that as Respondent’s treasurer, she receives dues discounts 
or bonus of 33% off on her membership dues at Respondent. (Tr. 218.) Miller also opined that Respondent’s 
president is an unpaid position but Respondent’s president pays no membership dues. (Tr. 220.)

7 At the time of hearing, Miller explained that since 1999, she supervised a team of art directors, set designers, 
illustrators, and scenic or graphic designers. (Tr. 214.) Miller also works with construction and grip departments, 
electrical departments, and basically creates the scenery that one sees behind actors in television and movies. Id. 
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occupied by Oeuvray and other staff employees in the facility which Supervisor Parker describes 
as a “fishbowl.” (Jt. Exh. 5 at 27.) 

B. Oeuvray’s Accounting Duties Over Her 16-Year Career at Respondent
5

Oeuvray’s job duties included sitting in at all treasurer and trustees’ meetings and 
overseeing all of Respondent’s financial books and accounts. She was responsible for 
maintaining Respondent’s accounts payable and accounts receivable, paying Respondent’s bills 
on time and recording receipts and deposits in a timely manner. Oeuvray also oversees 
cashflow, she is also responsible for preparing Respondent’s monthly financial statements using 10
Quickbooks and providing financial information for Respondent’s annual audit, and overseeing 
the filing of Respondent’s annual LM-2’s. Oeuvray participates in the preparation of 
Respondent’s annual budgets and she provides monthly or bimonthly financial reports to 
Respondent’s treasurer. (Tr. 57, 66, 222, 474–475; Jt. Exh. 5 at 28.) 

15
From 2016 – May 2020, Oeuvray would usually provide Respondent’s Treasurer Miller

financial reports on the third Friday of each month so that the treasurer would have the financial 
reports to review over the weekend ahead of a monthly board or trustees’ meeting. (Tr. 51.) 
Oeuvray would also send a copy of this financial information to Supervisor Parker, Supervisor 
Prescott, her assistant, Mary Klein, and Operations Manager Cynthia Paskos. (Tr. 52.) 20

If Treasurer Miller wanted other financial information earlier than these monthly Fridays, 
she would inform Oeuvray and Oeuvray would provide Miller the requested information as soon 
as she could. (Tr. 52.) 

25
Oeuvray described Respondent as being a union for the entertainment industry, and from 

at least 2008 – August 2021, Respondent had four craft councils or unions under it as part of a 
group - the Art Directors council, the Illustrators and Matte Artists council (IMA council), the 
Set Designers council, and the Scenic and Graphic Artists council (collectively known as the 
four craft councils). (Tr. 29.)30

Respondent has its own board of directors and under the board of directors, Respondent 
has the four craft councils with their own individual boards of trustees. (Tr. 170.) They are 
councils that were set up with the different mergers in 2003 and 2008 and Respondent has 
continued to allow these crafts to govern themselves and each craft council has its own bank 35
account. Id. 

Respondent’s board of directors has representatives from each of the four r craft councils 
so Respondent’s board is comprised of a group of 20 people who discuss and make ultimate 
decisions on the budget, expenditures, and elect the directors of Respondent. (Tr. 219.) The four40
craft councils need to request expenditures from the executive board to get permission for 
spending funds collected by Respondent. Id.   

Respondent’s members from the four craft councils pay their dues directly to Respondent 
rather than to the individual four craft councils and Respondent deposits and accounts for them 45
in individual bank accounts for each craft council and Respondent’s own general bank account.
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(Tr. 327-330.) Overall, these funds are controlled by Respondent and each of the four craft 
councils as each of the four craft accounts require different signatures from a Respondent 
management representative and the specific craft counsel management representative. (Tr. 328–
329.) Oeuvray does not have check-signing authority.

5
There is also a board of trustees who also meet bimonthly every other month comprised 

of nine people—one treasurer (Miller) and one treasurer and one trustee of each of the four craft 
councils. (219–220.)  

As treasurer, Miller was responsible for presenting to the boards of trustees, the executive 10
board, Respondent’s board of directors, and the four craft unions the financial reports of 
Respondent every month or every other month but at every meeting.8 (Tr. 216–217.) 

Most of Respondent’s income comes from the four craft councils in the form of dues and 
initiations. (Tr. 474.) 15

Treasurer Miller opined that by April 2017, Respondent still needed to receive paper 
bank statements at the end of a month to enter information into Quickbooks accounting software 
at Respondent so there was still some time lag from the end of the month to get closed financial 
reports for the month from Oeuvray and Respondent’s accounting department as Treasurer 20
Miller claimed that financial reports were “usually 6 weeks old by the time they are presented to 
the Board. (Tr. 225–229; GC Exh. 3; R Exh. 9 at 267.) 

Oeuvray’s response to this April 13, 2017 email from Treasurer Miller was that Oeuvray 
denies that her financials to Miller were ever 6 weeks old by the time they were presented to the 25
Board. (Tr. 54.) Oeuvray agrees that if they were late, it would be a problem needing correction. 
Oeuvray next described that at that time, she was trying to streamline the accounting department 
together with the membership department so that the incoming loose checks that the membership 
department received and also o deposited into the bank could be automatically sent from their 
website into QuickBooks. Id. Oeuvray opined that they had some trials done with Dana 30
Bradford from Respondent’s membership department to see what was possible but, 
unfortunately, Oeuvray and Bradford were not able to switch from manual entries into automatic 
transfers of accounting figures so they had to continue to enter all the data manually. Id. 

At all times, Oeuvray did not have the authority to choose what software that 35
Respondent’s accounting department was using nor did Oeuvray have the authority to automate 
the process in accounting. (Tr. 54.) Instead, Supervisor Parker, Respondent’s executive director, 
was the only one that had the authority to automate the accounting office and to choose what 
software was used in the accounting department. (Tr. 55–56.) 

40
Treasurer Miller also opined that by the end of 2017, Oeuvray and the accounting 

department had hired an additional assistant and Treasurer Miller admitted that Oeuvray had 
improved the delivery of financial information to Miller and was able to reduce the time to 

8 Treasurer Miller is required by Respondent’s bylaws, however, to submit a complete and accurate report of 
all receipts and disbursements of the Respondent’s funds just quarterly or 4 times a year. (R Exh. 2 at 127.)
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submit financial reports to Treasurer Miller and the various boards to 2 weeks on average for 
Respondent’s accounting records to be current after a month end9 (Tr. 229–230; GC Exh. 3; R 
Exh. 9 at 267 and 269.) 

Treasurer Miller further claims to have had several conversations with Oeuvray from 5
2016–2019 on how Respondent could implement a quicker end of the month accounting 
turnaround for financial statements and reports to Miller. (Tr. 224–225.) Miller opines that while 
Oeuvray did not fully implement this quicker turnaround for financial reports each month, 
Treasurer Miller did note that there were some accounting improvements made by Oeuvray such 
as online banking so Miller and Parker for Respondent could view Respondent’s bank accounts 10
balances at any moment. (Tr. 225.) 

Miller wanted financial reports from Respondent’s accounting department by the 10th
day of the month which Oeuvray explains would have required almost complete cooperation 
from all accounting staff and management and credit card holders so that immediate data entries 15
and coding could be made into Quickbooks with entire transactions from the general ledger for 
the prior month entered, credit card use, receipts and charges along with dues received 
information coded and entered by the 10th day of each month. (Tr. 227–228.) 

Oeuvray’s response to Miller wanting a quicker end-of-the-month turnaround for 20
financial statements was that it was just not possible to close an accounting month out sooner 
than 3 weeks after a month ended and rushing a month-end closing would risk material 
accounting errors. (Tr. 52, 228.) 

By 2019, Treasurer Miller still did not understand why Respondent’s monthly board 25
meetings on the last Friday of the month could not be pushed up a few weeks and questioned 
why they could not close out an accounting month sooner and meet instead “at the beginning of 
the month?” (Tr. 224.) 

Miller was told by Oeuvray and other people with financial or accounting backgrounds 30
that the accounting month does not fully close until approximately 3 weeks after a month ends 
because while bank account balances can be known at a specific point in time, accurate financial 
reports such as balance sheets and income statements or profit and loss cash flow statements 
must allow a few weeks to go by to accumulate the financial data to prepare these reports as 
checks need to clear a bank account and also deposits needs time to be honored by a bank. (Tr. 35
52, 224, 228.)       

Supervisor Prescott and Oeuvray would attend monthly board of directors and treasurer 
and trustees' meetings at Respondent. (Tr. 164, 167.) Supervisor Prescott, like Oeuvray,
described the data that Oeuvray provided to treasurer Miller in 2018–2020 as up-to-date financial 40
data as much as it can be at the time of each meeting. (Tr. 168.) 

9 The November 17, 2017 email from Treasurer Miller to Supervisor Parker critical of Oeuvray was not sent to 
or shared with Oeuvray or anyone else in Respondent’s accounting department. R Exh. 9 at 269.
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The financial reports prepared by Oeuvray were comprised of financial data reflected in 
Respondent’s general ledger and various financial accounts from its bank and as kept by 
Oeuvray using Respondent’s accounting software. Id. Supervisor Prescott also explained that it 
takes about a month to gather the accounting data to reveal what amounts have been paid out and 
received by Respondent financially. Id. Respondent maintained its financial records using digital 5
statements that Oeuvray had set up for Respondent. Id. Oeuvray also had set up Respondent to 
receive digital statements while she was employed at Respondent. Id. 

C. Respondent’s Historically Strained Relations with a New York Union Member Group –
The IMA Council10

Parker and Oeuvray also described how since 2008, the Respondent have had strained 
relations with the IMA council because it took litigation in federal court in Manhattan filed by 
the IMA council between Respondent and the IMA council to force the IMA council to be one of 
Respondent’s four- member craft unions out of New York. The IMA council never wanted to be 15
associated with Respondent in California as they are in New York but was forced to as a result of 
the litigation. Instead, the IMA council wanted to be part of the New York Guild and not a 
member of Respondent. (Tr. 42, 102; Jt. Exh. 5 at 35–36.) 

Oeuvray has had interactions with the IMA council since 2008 and her experiences with 20
the IMA council have not been amicable at anytime and Oeuvray describes her interactions as 
being “hostile.” (Tr. 101–102.) Oeuvray confirms that the IMA council does not want to be 
represented by Respondent and that in the past there was federal litigation that Respondent won 
to force the IMA council to become one of Respondent’s craft councils over the IMA council’s 
objections. So, these hostile relations that started in 2008 have continued to 2016 when 25
Supervisor Parker came to Respondent. Oeuvray was not involved with the decision for 
Respondent to merge with the IMA council in 2008. 

D. The 2017 Bounced Check Incident with the IMA Council
30

Treasurer Miller, Supervisor Parker, and Oeuvray described a bounced check incident 
that occurred in February 2017 where a check in the amount of approximately $29,000 had been
requested by the IMA council and drawn up by Oeuvray for signatures from officials from 
Respondent and the IMA council. This check bounced for insufficient funds in the IMA 
council’s bank account. ( Tr. 226, 233–235, 294, 327–328.) Miller describes what occurred as 35
Oeuvray drawing up the check for two signatures by an IMA council representative and also by 
Supervisor Parker. (Tr. 235, 266–267.)  This February 2017 incident was apparently the one and 
only time that a check had bounced at Respondent. (Tr. 226.)

Treasurer Miller blamed Oeuvray for the bounced check opining that Oeuvray was 40
Respondent’s accountant who was the one who controlled Respondent’s bank accounts for the 
four craft councils and the general fund. (Tr. 233.) Treasurer Miller denies having access to the 
account balances of the individual four craft council’s bank accounts. (Tr. 235–236.) 

Oeuvray’s more believable explanation for this one and only bounced check incident in 45
her almost 16-year employment at Respondent is that it did occur in February 2017, but Oeuvray 



JD(SF)-20-22

8

was out sick the week before she received the check request and Oeuvray drew up a check for 
the IMA council from its check account and Oeuvray had no prior knowledge someone else had 
written a check on the same account when she was out sick such that there would be insufficient 
funds to pay the $29,000. Oeuvray recalls that Dana Bradford, Respondent’s member services 
representative, deposited a different check without verifying that there were sufficient funds in 5
the IMA council’s bank account which created the insufficient funds bounced check. (Tr. 37, 43, 
54, 57–58; R Exh. 9 at 284.) 

Oeuvray was not disciplined or reprimanded in 2017 or 2018 for this February 2017 
bounced check incident. (Tr. 37, 43, 54, 56, 58; R Exh. 9 at 284.) In fact, despite the February 10
2017 bounced-check incident, Oeuvray’s work performance as the head of Respondent’s 
accounting department resulted in her getting a merit pay raise of $3 per hour retroactive to 
January 1, 2017 in late April 2017, after the incident. (Tr. 58–60; GC Exh. 4.) 

This February 2017 bounced check incident did not help fix the hostile relationship 15
between Supervisor Parker for Respondent and the IMA council as it just continued to fuel bad 
feelings and unhappiness between the two organizations through 2020. 

Tim Wilcox (Wilcox) is the chairperson of the IMA council. (Tr. 172, 231–232.) 
Supervisor Prescott recalled that Wilcox, Supervisor Parker, Oeuvray, Marty Kline as treasurer20
or trustee for the IMA council at that time, and Patrick Rodriguez another IMA council member
attended several meetings about this in 2017. (Tr. 172–174, 231–232.) Nelson Coates was 
Respondent’s president in 2018. (Tr. 232.) 

Supervisor Prescott added that after attending these 2017 meetings about the bounced-25
check incident, an agreement was reached between Respondent and the IMA council to avoid 
future bounced checks which was to have a system set up so that before each check could be 
written, the IMA council chairperson or trustee member would double-check to see that there are 
funds in the IMA council’s account before a check is written and Respondent had required that 
the chair or the treasurer or the trustee would generate the check, would write the check out from 30
the checking account and that they— the trustee or the chair would sign it but, importantly, there 
needed to be a double-check step to verify that the funds were there in the IMA council’s bank 
account. (Tr. 175; R Exh. 9 at 271.) At these three meetings in 2017, regarding the bounced 
check, Supervisor Prescott also described the IMA council members as being unhappy. (Tr. 175.)

35
By October 2018, however, there were still hostile relations, disgruntlement, and 

gamesmanship going on between Respondent and the IMA council dating back to 2008 before 
the February 2017 bounced check incident as Chairperson Wilcox and Rodriguez from the IMA 
council had not yet repaid the $29,000 bounced check amount to Respondent and Supervisor 
Parker and other management at Respondent were unhappy with the relationship between 40
Respondent and the IMA council and the fact that so much time had gone by without repayment 
by the IMA council of the bounced check amount. (Tr. 232–233, 242, 294, 328; R Exh. 9 at 270–
272.) Treasurer Miller opined that since the February 2017 bounced check incident involving 
approximately $29,000 owed by IMA council to the Respondent, the IMA council never put
enough money in their bank account to pay it back.45
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In October 2018, IMA council member Rodriquez emailed Oeuvray who was still trying 
to obtain repayment from the IMA council of the $29,000 bounced check amount to Respondent 
but IMA council member Rodriguez tells Oeuvray that she is “out of the loop” in this collection 
matter and admits that the IMA council still has not gotten a procedure in place for outstanding 
checks and that the IMA council will not pay the $29,000 to Respondent until its system is in 5
place and that IMA council “is working on this with all of the due diligence it deserves” and that 
IMA council “will take care of the moneys owed to the [Respondent] as soon as possible and 
[when the IMA council has] a full-proof system in place to prevent future unbalanced 
checkbooks and we have a system for check requests figured out and used diligently.” (R Exh. 9 
at 270–272.) 10

These bad relations are between Respondent’s Supervisor Parker and the IMA council
management and not Oeuvray. (Tr. 294.) 

Finally, at an apparent March 27, 2019 board of directors meeting at Respondent, 15
Treasurer Miller announced that IMA council chairperson Wilcox came to the meeting to 
announce that the IMA council was finally “covering the check that bounced” . . . in February 
2017, and that the $29,000 would soon be repaid to Respondent. (Tr. 268; R Exh. 8 at 256.) Once 
again, Treasurer Miller further opined that even from 2019-August 2021, the IMA council never 
got enough money in their bank account to pay it back and it is “still unresolved” as of August 20
10, 2021. (Tr. 294.) 

E. Oeuvray’s Spotless Performance Record as Respondent’s Accountant Before Her Overt 
March 2019 Union Organizing Activities

25
As stated above, Oeuvray’s job duties included providing financial data to the 

Respondent’s treasurer, Miller, ahead of the monthly and bimonthly board and trustees’ meetings 
that Supervisor Prescott also attended. Oeuvray was always constricted by having financial 
information tied to a month-end banking statement or monthly financial statements that closed at 
the end of each month. (Tr.51, 57.) Oeuvray would prepare a monthly profit and loss report, a 30
balance sheet, and a listing of dues income from each craft account and additional financial 
information and dues data to provide the Treasurer. (Tr. 57, 474–475.) Once all the receivables 
have been entered and all the expenses have been registered in QuickBooks, Oeuvray could 
create a profit and loss document as well as the balance sheet, and also detailed accounting print
outs, like the dues for the various crafts. (Tr. 57.) The data input is all manually done by 35
Oeuvray, the assistant Mary Klein, and Cynthia Paskos. Id. 

Oeuvray was also limited by her own lack of authority to change Respondent’s 
accounting software and Respondent’s Quickbooks accounting software’s inability to automate 
to produce financial statements and reports quicker than the 2 weeks or so after the end of a 40
month and from 2018–2020 receipts and expenses continued to be manually entered into 
Respondent’s general ledger accounts and coded. (Tr. 54–56.) 

Instead, only Supervisor Parker held the authority to automate the accounting department 
and purchase new accounting software. (Tr. 55–56.) Supervisor Parker was and still is 45
unfamiliar with Respondent’s accounting software, tools or processes that Oeuvray or the 
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Respondent’s accounting department used to perform her job or how Oeuvray obtained financial 
information to provide to Treasurer Miller. (Tr. 341, 495–498.) 

F. Treasurer Miller and Supervisor Parker Complain About Oeuvray’s Late Delivery of 
January 2019 Financial Statements Despite Oeuvray’s Vacation and Additional Work 5

with Respondent’s Ongoing Audit for December 31, 2018

On February 23, 2019, Treasurer Miller emails Oeuvray asking her to send Miller the 
financial statements from the end of January 2019 knowing that Oeuvray is not only busy with 
her usual monthly accounting duties but is also involved with Respondent’s annual audit where 10
her focus is on 2018 yearend closing. (Tr. 49–50; GC Exh. 2; R Exh. 9 at 273–276.) Miller also 
asks Oeuvray, if possible, to send this monthly financial information to Miller on the third Friday 
of each month. Id. 

Less than a week later on February 28, 2019, Treasurer Miller and Supervisor Parker 15
email only themselves and express frustration with Oeuvray being unavailable to provide 
financial information to Miller for the month of January 2019 even though Oeuvray is also 
working on Respondent’s yearend audit and using vacation days that were not blacked out by 
Respondent’s management. (R Exh. 9 at 274–276.) 

20
Also, on February 28, 2019, Supervisor Parker announces only to Treasurer Miller by 

email that:

Based on your repeated requests for more timely delivery of monthly financial 
reports and a history of resistance to the structured changes you, as Treasurer, 25
think is in the best financial interest of our organization, I now think it is time to 
make a change in the position.
I will have a discussion with [Attorney] Lewis Levy this morning about the best 
way to minimize our exposure to legal retaliation.

30
(R Exh. 9 at 274.)(Emphasis added.)   

By March 15, 2019, Treasurer Miller and Supervisor Parker continue to complain to each 
other but not directly to Oeuvray that they do not like the fact that Oeuvray has so many 
accounting responsibilities for Respondent and there are no vacation blackout days in the first 35
quarter in the calendar year. Miller and Parker prefer to prohibit Oeuvray from using her accrued 
vacations days in the first quarter so she is not unavailable to them due to the combination of 
Oeuvray’s responsibilities to assist it auditor Bernard Kotkin with Respondent’s annual end of 
the year financial reporting and audit along with Oeuvray using some of her vacation days in the 
first quarter of 2019. (R Exh. 9 at 281.) Neither Treasurer Miller nor Supervisor Parker 40
explained why the January 2019 financial reports were so vital that they could not allow 
Respondent’s 2018 audit reporting to complete or allow Oeuvray to use her accrued vacation in 
January or February 2019. 
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G. Oeuvray’s March 2019 Overt Union Activities Continued Through a Successful Election 
and Oeuvray Being Classified as a Unit Member Employee Over Supervisor Parker’s 

Objections.

Beginning in March 2019, Charging Party Oeuvray took a leadership role in an 5
organizing drive at Respondent’s small staff of regular full-time and part-time employees 
including herself over Supervisor Parker’s and Respondent’s objection as an accountant who was 
directly supervised by Prescott, Supervisor Parker, and others in management. (Tr. 30, 32–34.) 
Charging Party was working with representatives at OPEIU to bring the Union into the 
Respondent as its union. Id.10

Specifically, without hesitation, Oeuvray forcefully explained that at the end of March 
2019, she and her colleague, Emmanuel Espinoza (Espinoza), contacted OPEIU, and they started 
to unionize Respondent’s office staff. (Tr. 32–34.) Oeuvray and Espinoza also overtly collected 
signed union authorization cards from various employees and they started the unionizing process 15
at that time in March 2019. Id. 

In addition, starting at the end of March 2019, Oeuvray organized meetings with OPEIU, 
and she recalled being in a meeting with another local union representative separate from OPEIU 
to see what another local union could offer Oeuvray’s organizing group as a potential staff union 20
before the organizing staff group decided to go with OPEIU. (Tr. 33–34.) Oeuvray further 
explained that she was at these meetings with Espinoza, and they recommended that the other 
unionizing employees at Respondent actually unionize with OPEIU because they had the most 
offices that were already unionized under their Local 537. Id. 

25
Oeuvray also helped set up organizing meetings with OPEIU for the organizing staff 

group that occurred after work in a chosen location. (Tr. 33–34.) 

Also, in March 2019, Oeuvray confidently described being “very verbal” about her being 
very prounion and Oeuvray also explained that she overtly talked to her fellow staff employees 30
either at her cubicle at Respondent’s facility just outside the offices of Supervisors Prescott and 
Parker, directly at each staff employee’s cubicle, or before signing union authorization cards,
about the benefits of unionizing and that it would be a protection of their employment benefits if 
the organizing staff group could work out a collective-bargaining agreement with Respondent. 
(Tr. 33–34.) Oeuvray also recalled answering questions from the organizing employee staff 35
group at Respondent’s facility about the dues that they would have to pay or any other concerns, 
especially about protection of the employment benefits at Respondent that they currently had. Id. 

Starting in March 2019, as part of her organizing role, Oeuvray was quite sure that she 
spoke to employees at her cubicle near her supervisors or Oeuvray went around to each staff 40
employee’s individual cubicles at Respondent’s facility and answered any questions they might 
have or concerns about the fees they might have to pay and the consequences of joining a union. 
(Tr. 34.) 

Supervisor Parker admits that he had knowledge of  the union's organizing drive 45
“sometime in early 2019.” (Tr. 477.) Treasurer Miller also opined that she was aware that 
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Respondent’s office staff wanted to organize and bring in OPEIU but claims she was unaware of 
any specifics that Oeuvray was involved in any way. (Tr. 254, 295.) 

Supervisor Prescott also admits that by April 2019, if not sooner, she was very much 
aware of the organizing activities at Respondent by Oeuvray and Espinoza and that OPEIU was 5
organizing the staff employees at Respondent as Prescott wanted to be a unit member employee 
too before it was determined she was ineligible to vote due to her director of operations position 
and supervisory status at Respondent. (Tr. 169.) 

H. In April 2019, Parker and Respondent Unexpectedly Issue Charging Party Oeuvray a 10
Final Written Warning with No Record of Any Prior Discipline or Progressive Discipline 

or Justification Other than Oeuvray’s Union Activities

Supervisor Prescott opined that prior to March 27, 2019, Treasurer Miller never 
expressed any sentiment at any board of directors monthly meeting or at any executive board 15
meeting, or treasurers and trustees monthly meeting that Treasurer Miller was not receiving the 
financial reports from Oeuvray as quickly as she wished in a timely manner. (Tr. 178.) 

On March 27, 2019, Treasurer Miller and Supervisor Parker claim to alert Respondent’s 
executive board of Miller’s frustrations with Oeuvray and her inability to provide Treasurer 20
Miller with month-end financial data and statements less than 3 weeks after a month’s end. (Tr. 
274.) 

Supervisor Parker opined that Respondent provides a progressive discipline policy to its 
employees. (Tr. 479–481.) Respondent has a progressive discipline policy. Pursuant to that 
policy some offenses, including insubordination or other disrespectful conduct, may result in 25
immediate termination. Unlike the progressive discipline policies of some other companies, no 
specific number or type of prior violations automatically leads to termination. (R. Exh. 7.)
There is no evidence that insubordination or disrespectful conduct automatically results in an 
employee’s termination. In fact, as discussed below, one employee’s bad conduct at Respondent 
has gone unchecked and undisciplined at Respondent. (See sec. K. below at pp. 23–25.) 30

At the March 27, 2019 executive board meeting, Treasurer Miller recalled that the subject 
of terminating Oeuvray was discussed at that meeting as well as using Respondent’s progressive 
discipline policy and having to give Oeuvray a final warning first to see if her performance 
improved. (Tr. 279.)35

On April 5, 2019, Oeuvray was unexpectedly called into a meeting with Respondent 
management by Supervisor Parker in his office at Respondent. (Tr. 41, 125.) Also, attending the 
meeting in addition to Oeuvray and Supervisor Parker were Supervisor Prescott and Associate 
Executive Director Dooner. Id. 40

Supervisor Prescott recalled that Supervisor Parker talked at this meeting for at least 40 
minutes before she and Dooner were asked to leave the meeting. (Tr. 125–126.) 

With no prior notice or warning, Supervisor Parker next issues Oeuvray Respondent’s 45
April 5, 2019 final written warning for, among, other things, the bounced check incident from 
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more than 2 years earlier in February 2017 and for a late submittal of financial reports in 
February 2019 to Treasurer Miller (the April 5, 2019 Final Warning ). (Tr. 176, 179-180, 243, 
255–256; Stip. Fact #15 of Jt. Exh. 1; Jt. Exh. 710; R Exh. 9 at 283–285.) Supervisor Prescott 
prepared the written April 5, 2019 Final Warning to Oeuvray as instructed by Supervisor Parker.
(Tr. 191; Jt. Exh. 7; R Exh. 9 at 283–285.) Supervisor Prescott, however, did not recommend that 5
Oeuvray be disciplined on April 5, 2019. (Jt. Exh. 5 at 49.) 

This April 5, 2019 Final Warning was the first and only discipline for not timely 
submitting financial reports that Oeuvray has received at Respondent since she started work 
there in 2004 or approximately 15 years earlier. (Tr. 37, 56, 125.)(See also Jt. Exh.5 at 49; Jt. 10
Exh 10.)   

Respondent explained to Oeuvray that she was receiving the April 5, 2019 Final Warning 
in 2019 because she had caused the bank account to become overdrawn in February 2017 and 
because Charging Party was not submitting financial reports in a timely manner to Respondent’s 15
Treasurer Miller.  (Tr. 127, 475; Jt. Exh.7; R Exh. 9 at 283–285.) 

Oeuvray described the April 5, 2019 meeting with Supervisor Parker telling her that he 
“was still very upset about the 2017 bounced check” incident with the IMA council and that 
Parker “had to listen to their -- their [IMA council’s] complaints, and that he had to take action.”20
(Tr. 41.) Supervisor Parker also told Oeuvray that financial reports Oeuvray supplied to 
Treasurer Miller “were always late.” Id. 

Oeuvray responded to Supervisor Parker saying that this was the first check that Oeuvray
had ever bounced in her entire career and also Oeuvray was ill the week before the bounced25
check was drawn and she was not the only person that was writing checks from that account. (Tr. 
43.) Oeuvray was unaware of the fact that a check was written for a beneficiary check for one of 
the IMA council’s members; and therefore, the account did not have enough funds to cover the 
$29,000 check that she wrote out of the IMA council account in February 2017, more than 2 
years prior. Id. 30

Oeuvray’s response to Supervisor Parker was that Treasurer Miller never contacted 
Oeuvray to tell her that her reports were late; that Oeuvray always sent Treasurer Miller the 
financials, according to her emails, either the same day or the next morning, whenever Miller
requested the financials, they were sent to her, so that they could be put together in a package 35
and sent to the various council meetings and the board of directors and the treasurer and trustees 
meeting. (Tr. 41–42.) 

In addition, Oeuvray’s response to the April 5, 2019 Final Warning was that in February 
2019, Oeuvray was quite busy handling many items for Respondent such as “dealing with the 40
Citibank fraud, 2018 yearend closing in preparation of an audit, preparation for the LM2 and her 

10 Jt. Exh. 7 is incomplete and does not contain p. 2 of the three-page 4/5/19 Discipline letter from Supervisor 
Parker to Oeuvray and omits reference to the February 2017 bounced check incident. P. 2 of the 4/5/19 Discipline 
Letter is at R Exh. 9 at 284.
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accident for which she was out of the office for a week after surgery to recuperate.” (R Exh. 9 at 
283.) 

Supervisor Parker testified that he did not know that there was another individual other 
than Oeuvray possibly responsible for the February 2017 bounced-check incident until the first 5
day of hearing on August 10, 2021, more than 4 years later. (Tr. 475–476.) Someone or some 
other check other than the check attributable to Oeuvray that together created the insufficient 
funds balance in the IMA council’s account. Id. In addition, Supervisor Parker did not remember 
if Oeuvray was out sick during the time of the bounced-check incident. Id. 

10
Yet, the bounced-check incident was discovered and no discipline taken against Oeuvray 

in February 2017. Instead, as mentioned above, Oeuvray received a merit raise in late April 
2017 after the bounced-check incident. (GC Exh. 4.) Not until April 5, 2019, after Oeuvray had 
started her overt union organizing activities did Supervisor Parker and Respondent resurrect the 
February 2017 bounced-check incident to use against Oeuvray as part of her written April 5, 15
2019 Final Warning. 

The April 5, 2019 Final Warning concludes stating that “this memo constitutes a Final 
Warning and any repetition of conduct that was discussed and/or covered in the meeting, which 
is memorialized in the body of this memo, or similar misconduct and/or negligence, may result 20
in the immediate termination of your employment with [Respondent] Local 800.” (R Exh. 9 at 
285.) 

After about 30–40 minutes of meeting as a group, Supervisor Parker excused managers 
Dooner and Prescott and met alone with Oeuvray. At this time, Supervisor Parker tells her that 25
that he would feel sorry if he had to terminate her at this time because “he knew that somebody 
[Oeuvray’s] age, it would be hard for [Oeuvray] to find another job” and Parker also said to 
Oeuvray that he had to follow the IMA council’s complaints, and that they were still very, very 
upset about the bounced check in February 2017 and it was about “optics” and it only mattered 
to Supervisor Parker what the membership, the IMA council, what they said about it. (Tr. 44.) 30

Oeuvray responded saying that this April 5, 2019 Final Warning was not really fair to 
Oeuvray and that Parker had to listen to her side as well as the IMA council. Id. Parker 
responded once again saying “fairness didn't matter in this case, only what the membership said, 
and he didn't really care what [Oeuvray] had to tell him.” Id. 35

The April 5, 2019 meeting ended with Oeuvray telling Supervisor Parker that she would 
send him the financials on Mondays by 5 p.m. and Oeuvray would make sure that no check 
would ever bounce again. (Tr. 42, 44; Jt. Exh. 7 at 1; R Exh. 9 at 283.)  .)

40
I. Later in 2019, Oeuvray and Her Organizing Staff Employees Continue 

Their Overt Organizing Activities Despite Respondent’s Refusal to Recognize the Union

On or about July 3, 2019, the OPEIU Union filed a Petition for Certification in NLRB 
Case No. 31-RC-244356 (the “Certification Petition”), through which OPEIU sought to become 45
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the Section 9(a) representative for certain full-time and part-time employees of Respondent. (Tr. 
32; Stip. Fact #7 of Jt. Exh. 1; Jt. Exh. 3.)

Pursuant to a Stipulated Election Agreement, an election was conducted on July 29, 2019.
(Stip. Fact #8 of Jt. Exh. 1; Jt. Exh. 4.)5

Respondent and OPEIU challenged the eligibility of several voters and these challenged
ballots were determinative of the outcome of the election. One such challenge was made by 
Respondent with respect to the Charging Party Oeuvray’s eligibility to vote. (Tr. 104.) 
Respondent asserted that the Charging Party should be excluded from the Unit on account of her 10
status as a confidential employee at Respondent. (Tr. 34, 104; Stip. Fact #9 of Jt. Exh. 1.)

In September of 2019, Oeuvray recognized Supervisor Parker’s voice and observed him 
at Respondent’s facility in the presence of Oeuvray who was in the kitchen of the facility 
approximately 10–15 feet away from Supervisor Parker and Oeuvray clearly heard Supervisor 15
Parker come out of his office11, and he said: “fuck OPEIU, very loudly” so other bargaining unit 
employees and management would hear it. (Tr. 35–36.)  Oeuvray had become sensitive to any 
statements made by management against the Union after her surprising April 5, 2019 Final 
Warning because after her final warning in April, she took notes of anything that was said 
against the Union and Oeuvray “was also appalled by [Supervisor Parker’s] using those 20
[profane] words.” (Tr. 37.) 

In fact, Supervisor Prescott also heard Supervisor Parker’s profane outburst and was 
surprised to hear Supervisor Parker say to her: “fuck OPEIU” as he left her office at the end of 
their meeting. (Tr. 123–124.) Supervisor Prescott specifically recalled that Supervisor Parker 25
had been in her office and they were discussing something about the organizing employee staff, 
and as he was leaving Supervisor Prescott’s office, she asked him if he needed her to also discuss 
the matter they had been discussing with OPEIU and Supervisor Parker’s shocking answer to 
Supervisor Prescott as heard throughout the facility was: “fuck OPEIU.” (Tr. 123-124.) 
Supervisor Parker’s outburst surprised Supervisor Prescott because she “did not expect to hear 30
fuck and OPEIU in the same sentence.” Id. 

Supervisor Parker does not deny saying “fuck OPEIU” but attempts to explain it as 
simply being frustrated and wanting to blow off steam because he had to spend time on less 
important union organizing considerations and OPEIU coming into Respondent was viewed by 35
Supervisor Parker as “something that was inconveniencing [Parker].” (Tr. 477–478.)

On or about September 23, 2019, a hearing was held before a Hearing Officer appointed
by Region 31 with regard to the challenged ballots in Case 31–RC–244356. (Tr. 34; Stip. Fact 
#10 of Jt. Exh. 1.) The hearing was set up because Respondent challenged Oeuvray’s eligibility 40
to vote for the Union as Respondent argued that Oeuvray should be excluded from the unit as a 
confidential employee. (Tr. 34–35; Jt. Exh. 5.) 

11 Oeuvray estimates that Supervisor Parker’s office is only about 30 feet away from the kitchen, and he had 
come out of his office because his office doors were always open. (Tr. 36).
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Supervisors Parker and Prescott, Respondent’s associate executive director, Dooner, and 
Charging Party Oeuvray attended the hearing and Charging Party testified live in-person in the 
presence of Respondent’s key managers as Oeuvray saw them observe her testify at the hearing. 
Ultimately, the Hearing Officer denied Respondent’s objection and ruled in favor of the OPEIU 
and Oeuvray was determined to have her vote count for OPEIU as she is not a confidential 5
employee. 

On or about November 22, 2019, the Region issued the formal Certification of OPEIU as
the exclusive bargaining representative for the unit established in NLRB Case 31–RC–244356.
(Stip. Fact #12 of Jt. Exh. 1; Jt. Exh. 6.) The unit is described as10

Respondent’s employees in the following appropriate collective bargaining unit 
(the Unit):
Included: all full-time and part-time employees.
Excluded: All Directors of Operations, confidential employees, guards, 15
watchmen, managerial employees, and supervisors as defined by the Act.

Id.

Soon after this November 22, 2019, notice of the Union’s formal victory to represent 20
Respondent’s staff employees with Oeuvray’s open assistance both as a lead organizer and as 
casting the determinative vote to unionize Respondent over Supervisor Parker’s objection, an 
executive board meeting took place less than a month later. At this December 2019 executive 
board meeting, Treasurer Miller and Supervisor Parker brought to the attention of the executive 
board Oeuvray’s alleged continuing poor work performance with information provided to the 25
board by Miller and Parker. (Tr. 291–293.) As discussed below in sec. J., pp.17-23, this 
December 2019 meeting pre-dates Oeuvray’s only missed deadline in March 2020 that occurred 
from the April 5, 2019 Final Warning until Oeuvray’s May 15, 2020 Termination.

Treasurer Miller further explains that she and Parker got the executive board to concur 30
that the termination of Oeuvray was necessary if her job performance failed to improve and 
Miller and Parker affirmed the authorization to Supervisor and Executive Director Parker that the 
board had previously conferred on Parker at the March 27, 2019 board meeting that preceded the 
April 5, 2019 Final Warning to Oeuvray. Id. Treasurer Miller further opines that intervening 
events, mainly the pandemic, substantially delayed the outcome and enforcement of this 35
authorization to Parker in December 2019. At hearing, Treasurer Miller forgot to mention this 
December 2019 executive board meeting and had to be impeached with a July 2021 affidavit 
signed by Miller under penalty of perjury. The affidavit describes the December 2019 plan to 
terminate Oeuvray by Supervisor Parker and Treasurer Miller soon after the Union’s successful 
election win on November 22, 2019.  40

J. On May 15, 2020, Oeuvray Is Suddenly Terminated by Parker and Respondent for Her 
Union Activities

From March 15, 2020 until May 15, 2020, Supervisor Prescott recalls that some45
employees were working at home and some of the work could not be performed remotely. 
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Beginning in March 2020, when the Covid-19 pandemic hit, Prescott had had three employees 
that needed to quarantine and one of those employees was over the age of 70, one of those 
employees had her own health issues and children at home, and the other employee had a serious 
medical situation at home also. (Tr. 132.) Supervisor Prescott also was aware that at this time 
because of the pandemic, Oeuvray was performing the work of some of these three employees 5
working remotely who could not make it in person to the facility like Oeuvray. Id. 

Supervisor Prescott and Charging Party Oeuvray recall that Oeuvray’s only missed 
deadline from April 5, 2019, to May 15, 2020, occurred in March 2020 when the financials were 
delivered by Oeuvray 1-day late and Oeuvray sent the reports the very next day on a Tuesday. 10
(Tr. 68.) Oeuvray recalled immediately sending an email to Supervisor Parker apologizing for 
the delay and she sent out the financials the next day. Id. Oeuvray was doing payroll in the 
office and she was the only one in the office due to COVID so she was doing her accounting 
work and part of the membership work and also payroll she had to take over completely due to 
being short-handed so Oeuvray finally missed her first delivery of financials to Parker since the 15
April 5, 2019 Final Warning. Id. 

Oeuvray was unable to send him the financials on Monday by 5 because she had due 
dates with the payroll that had to be kept so she sent Parker the financials the next day Tuesday 
and Oeuvray sent Prescott an email and warned Supervisor Prescott ahead of the deadline that 20
she was going to be late with delivering the financial reports to Supervisors Parker and Prescott 
“because it was during the pandemic and she [Oeuvray] was the one staff member in the 
accounting department that was in the office, she was needing to take care of the tasks of three 
other staff members who were not in the office at that time . . . [and t]hey were working remotely 
but there were things that needed to be taken [care] of within the office and so that's what she 25
was doing.” (Tr. 131.) 

Treasurer Miller admits that after the April 5, 2019 Final Warning, Miller did not email
or reduce to writing any concerns she may have had about Oeuvray’s work performance at any 
time before Oeuvray was terminated by Supervisor Parker on May 15, 2020. (Tr. 260; R Exh. 9 30
at 288.) In addition, Treasurer Miller did not recall seeing any documents in her files after April 
5, 2019, showing that Oeuvray did not submit the financials on time. (Tr. 262.) 

More significantly, Treasurer Miller was not authorized to discipline Oeuvray as that 
function came from Supervisor Parker or Supervisor Prescott. Treasurer Miller also opined that it 35
was not Miller’s place to discuss discipline or Oeuvray’s work performance with Oeuvray as 
Miller was not Oeuvray’s direct supervisor like Supervisor Parker. (Tr. 288–289.) 

Supervisor Parker said that he was unaware that after the pandemic hit in March 2020, 
Oeuvray took on additional work tasks because of the pandemic from the time it began until she 40
was terminated in May of 2020. (Tr. 481.) 

I reject as unbelievable and undocumented, Supervisor Parker’s testimony that from April 
5, 2019 until May 15, 2020, there were many or quite a few weeks where Parker did not receive 
any financial information from Oeuvray on Monday at 5 p.m. (Tr. 482.) 45
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From April 5, 2019 to May 15, 2020, Oeuvray submitted her financial reports to 
Supervisor Parker in a timely manner each week as required by the April 5, 2019 Final Warning 
except for one time in March 2020 when she was covering for other employees out of the facility 
due to the pandemic and Oeuvray was just 1-day late. (Tr. 130–133.) Supervisor Prescott 
confirmed that Oeuvray’s one missed financial report deadline from April 5, 2019 to 5
approximately May 2020 during the pandemic was just 1-day late to Supervisor Parker in March 
2020. (Tr. 189.) Also, from April 2019 to May 2020, Respondent’s management, neither Parker 
nor Miller, spoke to Oeuvray about not working constructively or amicably with the IMA
council. (Tr. 102.) 

10
Supervisor Prescott was unaware of any complaints that Treasurer Miller had about late 

delivery of financial statements from Oeuvray in March, April, or May 2020. (Tr. 182.) 

Treasurer Miller recalled that in late April or early May 2020, Supervisor Parker, 
President Nelson Coates (Coates), and Miller concurred that they wanted to hire a new 15
accounting professional who could be more efficient than Oeuvray and so they interviewed four 
candidates before Yvette Quiroz (Quiroz) was hired by Respondent at first as an independent 
contractor before she became permanent and full-time employee in place of Oeuvray in late May 
2020. (Tr. 252–254, 289-290.) 

20
Treasurer Miller also recalled discussing Supervisor Parker’s decision to terminate 

Oeuvray with Supervisor Parker and Coates in May 2020. (Tr. 279, 289–290.) This was Miller’s 
first discussion that she could recall of possibly terminating Oeuvray since the April 5, 2019 
Final Warning and the March 27, 2019 executive board meeting.12 Id. 

25
Treasurer Miller opined that she presented financial reports comprised primarily of a

profit and loss statement, a balance sheet report, and a detailed income statement report for the 4 
different crafts and attended approximately 3 to 5 meetings every month in her time as 
Respondent’s treasurer from January 2016 through May 2020, and during that entire period of 
almost 4.5 years and 162-270 meetings.13 (Tr. 279–285.) 30

Treasurer Miller further opined that over this same time and hundreds of meetings, she 
could only specifically recall 2-3 times that she either did not have the documents or that she had 
to use outdated financial information because she did not have the updated documents in time 
from Oeuvray that were necessary to present her financial reports. (Tr. 279-286.) Next, Treasurer 35
Miller also recalls and estimates that the missing reports from Oeuvray were in January 2017, 
November 2019, and January 2020, but Treasurer Miller had no recollection of communicating 
with Oeuvray about the late submission of financial reports. (Tr. 286–287.) I find that other than 
the February 23,2019 email from Miller to Oeuvray and the April 5, 2019 Final Warning, 

12 Treasurer Miller was not being truthful here as she and Supervisor Parker also discussed terminating Oeuvray 
in December 2019 soon after the Union came in officially at Respondent on November 22, 2019, before the 
pandemic delayed the outcome and enforcement of their plan to terminate Oeuvray on May 15, 2020. See Jt. Exh. 6.

13 Treasurer Miller actually opined that these 2–3 missed reporting or outdated reporting incidents occurred 
from January 2016-May 2021 but I find that any missed reporting after Oeuvray’s termination on May 15, 2020, is 
irrelevant in this case. 
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Treasurer Miller did not send any written complaints to Oeuvray about late or inaccurate 
financial reports.

Unexpectedly to Oeuvray and Supervisor Prescott on May 15, 2019, however, Oeuvray’s 
16 years of employment at Respondent as its staff accountant was suddenly and shockingly 5
terminated by Supervisor Parker with notice given to Oeuvray and the Union (the May 15 
Termination). (Tr. 60–66; Stip. Fact ##16 and 17; Jt. Exhs. 8 and 9.) 

As part of Supervisor Parker’s plan on May 15, Oeuvray was called to a meeting in the
second-floor boardroom by Supervisor Parker and first requested an OPEIU representative be 10
provided to participate in the meeting with Oeuvray but Parker said he had already contacted the 
OPEIU early in the morning and they allegedly told him they were unable to send one over to 
Respondent. (Tr. 61.) Oeuvray next recalled that Supervisor Parker said that OPEIU 
recommended that Parker call shop steward Espinoza to be the representative but Supervisor 
Parker told Oeuvray that he did not want to bother Espinoza so he did not call him. Id. 15
Supervisor Prescott also attended the meeting on May 15 that Supervisor Parker had called in 
Respondent’s boardroom on the second floor of its facility. (Tr. 128.) 

Supervisor Prescott recalled the meeting lasting about 30 minutes and hearing Supervisor 
Parker tell Oeuvray that Treasurer Miller no longer trusted that Oeuvray could give her the 20
financial reports in time and that it was necessary to terminate her. (Tr. 128, 183.) 

Supervisor Prescott described Oeuvray’s initial response to Supervisor Parker informing 
her that she was being terminated. Supervisor Prescott recalled that Oeuvray responded saying 
that while being terminated was not what she wanted, Oeuvray was willing to stay until 25
September 2020 because she would then be having her 62nd birthday, and Oeuvray’s concern 
was not to lose her pension and health benefits because she was being terminated in May 2020 
and she had also offered to train the next accountant. (Tr. 128–129, 185) 

Oeuvray recalled that Supervisor Parker opened his folder when the May 15 termination 30
meeting began and he told Oeuvray that it was decided that Oeuvray would be terminated 
because: (1) the IMA council wanted him to act on the 2017 bounced-check incident; (2)
Oeuvray could not work with the IMA council in an amicable way; and (3) Oeuvray was still not 
presenting the financials on time to Treasurer Miller so, according to Supervisor Parker, Oeuvray 
was being terminated at Respondent immediately. 35

Supervisor Parker, however, also had checks to offer Oeuvray—one was the severance 
pay for the years and weeks of her employment, and the second one was a settlement check that 
was offered in addition to that which contained a confidentiality clause. Supervisor Parker also 
had already prepared the payments for the vacation balance that Oeuvray was owed on the books40
and he would also pay the last two weeks of May so Oeuvray would get paid to the first week of 
June 2020. (Tr. 61–62.)

The May 15 Termination letter from Supervisor Parker provides the same to Oeuvray in 
writing stating that she was terminated for cause based on the following: 1) Repeated instances 45
of failure to provide timely financial information to the Board of Directors, Councils, and elected 
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officers in compliance with requests and directives; 2) Failure to work constructively and 
amicably with the IMA council which resulted in a significant overdraft on their account in 
2017; and 3) Failure to follow directives communicated to you in a disciplinary investigative 
interview conducted on April 5, 2019 at 5:15 p.m. in Supervisor Parker’s office. (Jt. Exh. 9.) 

5
On May 15, 2020, Supervisor Parker also sent a letter to the Union’s business manager 

Jacquelie K. White-Brown (Brown) giving OPEIU notice that Respondent was discharging 
Oeuvray because she purportedly had been:

… warned and counseled repeatedly with respect to her completion of 10
assignments as directed as well as the, timely providing of information and 
support to [Supervisor Parker]. Despite these warnings and counselings, Ms. 
Oeuvray's execution of her duties has been entirely lacking and substantially 
substandard for over the past year, …
Ms. Oeuvray inability to carry out her duties has potentially exposed 15
[Respondent] to oversight investigations by the federal authorities. Indeed, 
[Respondent] has no confidence that Ms. Oeuvray would properly support and 
timely provide the necessary documents in the event of a federal investigation of 
[Respondent]…
Although [Respondent] is dismissing Ms. Oeuvray for cause, it is still mindful of 20
the present economic environment and the impact that will have on Ms. Oeuvray's 
ability to find replacement work. To that end, [Respondent] believes that the 
Separation Agreement provides a very generous offer to Ms. Oeuvray and we 
hope that OPEIU sees it the same way and will recommend to Ms. Oeuvray that 
she sign this Separation Agreement.25
We look forward tit) reviewing the Separation Agreement with you and Ms. 
Oeuvray and, hopefully, concluding Ms. Oeuvray’s employment at [Respondent]
with her signature on the Separation Agreement.

(Jt. Exh. 8.) Oddly, Supervisor Parker’s May 15 letter to Brown at OPEIU fails to 30
mention the two primary reasons communicated by Parker to Oeuvray for her May 15 
termination: (1) the IMA council wanted him to act on the 2017 bounced-check incident; and (2) 
Oeuvray could not work with the IMA council in an amicable way. 

Oeuvray refused to sign the May 15 Termination and she did not accept the settlement 35
offer or sign the separation agreement and release of claims Parker tried to persuade the OPEIU 
representative to convince Oeuvray to sign. (Tr. 62; Jt. Exh. 9 at 2.) Oeuvray did accept the 2 
weeks’ payment for the last 2 weeks of May 2020 and also the payment for her accrued vacation 
pay. Id. 

40
Oeuvray also told Supervisor Parker on May 15 that September 2020 would be the first 

time she would vest and receive lifelong benefits with Motion Picture Health and Oeuvray 
became anxious about not making it to September 2020 because Parker was terminating her on 
May 15 so Oeuvray next offered Supervisor Parker that if she could stay on for three more 
months until her 62nd birthday in September 2020, she could train any new accountant hired to45
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take her place and this would allow Oeuvray to have her permanent lifelong health benefits from 
Motion Picture Health rather than lose them because she fell 3 months short. (Tr. 63.)

Oeuvray also explained that she rejected Parker’s settlement offer from Respondent and 
how it contained a confidentiality clause so that Oeuvray would be prevented from saying 5
anything bad about Respondent. (Tr. 63.) 

This first meeting on May 15 ended with Supervisor Parker telling Oeuvray that he liked 
her proposal to stay on until September 2020 but Parker told Oeuvray that he needed to ask the 
board of directors for permission to accept Oeuvray’s counter-proposal and Parker took the 10
checks with him and he went back into his office while Oeuvray continued to work at her cubicle 
because Oeuvray was still working on payroll benefits that she wanted to finish. Supervisor 
Parker agreed to allow Oeuvray to work until into the evening on May 15 but he had to reopen 
the lock on her computer. (Tr. 64.) 

15
Later on, May 15, 2020, at 4 p.m., Oeuvray had a second meeting and it started with 

Parker coming back to her cubicle and Parker told Oeuvray that wanted to talk to her again and 
because Supervisor Prescott had already left the facility, the meeting was between only Oeuvray 
and Parker.  Oeuvray responded telling Parker that she could not talk to him without 
representation but Supervisor Parker got quite annoyed and said he just wanted to check with 20
Oeuvray so she followed him into his office. (Tr. 64.) 

The two met a second time on May 15 for about 30 minutes and Supervisor Parker still 
had the folder in front of him and told Oeuvray that her counteroffer to stay through September 
2020 and train the new accounting assistant was not accepted, that the board of directors had lost 25
confidence in Oeuvray’s work, and that they wanted Oeuvray be terminated effective that day on 
May 15.  Oeuvray responded asking Supervisor Parker who from the board of directors had lost 
confidence in her because Oeuvray thought the board did not talk to her about her poor work 
product since the April 5, 2019 Final Warning. Supervisor Parker answered Oeuvray telling her 
that Treasurer Miller had lost confidence in Oeuvray’s work and she wanted Oeuvray to be 30
terminated from Respondent that same day. (Tr. 64.) 

The second May 15 meeting ended with Parker telling Oeuvray that he had another 
solution for her benefits, and this included Oeuvray staying home to work for Respondent as a 
consultant and this would include Oeuvray having access to Respondent’s QuickBooks or 35
Respondent’s emails, and that any payouts, for consulting fees paid to Oeuvray would be 
deducted from her settlement check. (Tr. 64.) Oeuvray responded telling Parker that she had to 
think about it, and he said that he did not expect Oeuvray’s decision at that time and Oeuvray 
was unsure if this possible consulting arrangement would allow her to keep her medical benefits
so the meeting ended with Oeuvray asking Parker for permission which he granted and allowed 40
her to return to her cubicle and finish the payroll benefits at 7 p.m. before she left for home. Id. 

Other than a chain of emails in late 2018 which contained repeated reference to the lone 
February 2017 bounced-check incident that occurred when Oeuvray was out of Respondent’s 
office using approved leave, the emails from Treasurer Miller and Supervisor Parker in February 45
2019 concerning late January 2019 financials, the April 5, 2019 Final Warning, and the May 15 
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Termination, Oeuvray received no emails, letters, or other written communications that
document these alleged late deliveries of timely referenced reports, financial information, etc.
from 2004 – May 15, 2020.

At hearing, Supervisor Parker acknowledged that Respondent has a progressive discipline5
policy or system in place that other employees have been provided yet Parker further admitted
that he did not consider a lesser form of discipline to issue against Oeuvray such as suspending 
her on May 15 for a limited period of time rather than terminating her employment. (Tr. 479–
481.) 

10
Counsel for the General Counsel requested the following information in the Subpoena 

Duces Tecum paragraph 28 (Jt. Exh. 2): “Documents showing all disciplinary actions issued to 
employees at Respondent's facility during the period of January 1, 2017, through the present, for 
reasons related to the below, together with the personnel file of each disciplined employee 
showing all other discipline to that employee: (a) failure to timely provide information/reports; 15
(b) failure to work constructively and/or amicably; (c) over drafting accounts; and (d) failure to 
follow directives.” Respondent searched its records and other than material reflecting 
disciplinary actions issued to Nicole Oeuvray, herein called the Charging Party, found no 
material responsive to that request. (Stip. Fact #1 of Jt. Exh. 10.)

20
Counsel for the General Counsel requested the following information in the Subpoena 

Duces Tecum paragraph 29 (Jt. Exh. 2): "Documents showing all investigations during the 
period of January 1, 2017, through the present for employee(s)’ potential: failure to timely 
provide information/reports; failure to work constructively and amicably; over drafting accounts; 
and/or failure to follow directives, including documents that reflect the identities of those who 25
participated in the investigation, the substance of the investigation, the findings, any actions 
undertaken as a result of the investigation, the identities of those who undertook such actions or 
were subject to such actions, and the reasons for any such actions.” Respondent searched its 
records and other than material reflecting investigations related to the Charging Party found no 
material responsive to that request. (Stip. Fact #2 of Jt. Exh. 10.)30

Counsel for the General Counsel requested the following information in the Subpoena 
Duces Tecum paragraph 34 (Jt. Exh. 2): “From April 5, 2019, to May 15, 2020, documents 
reflecting when and to whom Oeuvray sent requested financial information to the Board of 
Directors, Councils and/or elected Officers.” Respondent searched its records and found no 35
material responsive to that request. (Stip. Fact #3 of Jt. Exh. 10.)

Counsel for the General Counsel requested the following information in the Subpoena 
Duces Tecum paragraph 35 (Joint Exhibit 2): “Documents from April 5, 2019, to May 15, 2020, 
reflecting any complaints about Oeuvray's conduct, including but not limited to, complaints from 40
Oana Miller.” Respondent searched its records and found no material responsive to that request.
(Stip. Fact #4 of Jt. Exh. 10.)

Counsel for the General Counsel requested the following information in the Subpoena 
Duces Tecum paragraph 37 (Jt. Exh. 2): “To the extent not provided in response to request 34 45
above, for the time period of February and March 2020, communications from Oeuvray to 
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Respondent about the submission of financial information to the Board of Directors, Councils, 
and/or elected Officers, including, but not limited to, emails about the timing of those
submissions.” Respondent searched its records and found no material responsive to that request.
(Stip. Fact #5 of Jt. Exh. 10.)

5
K. Bernay’s Harassing Conduct, Anti-Union Behavior, and Missed Reporting Goes 

Unchecked and Undisciplined

Respondent’s Office Etiquette/Decorum policy from 2014–2020 provides as follows:
10

All employees are to conduct themselves in a professional and courteous
manner at all times, both within the office and at any Local 800-sponsored or
affiliated event (i.e., screenings, educational workshops, holiday parties, etc.)
This includes contact with all co-workers, members, officers, vendors,
suppliers, event coordinators. PR firms, etc. Your attitude and behavior reflects15
on the organization as a whole.  

There will be times, in any business environment, where disagreements may
occur and tempers may flare. Should such disagreements occur, all employees
are expected to maintain civility, composure and mutual respect for one20
another, regardless of the origin of the conflict. The Executive Director [Supervisor 
Parker] has the ultimate authority in conflict resolution. Our goal is to create a working
environment that is as pleasant, enjoyable and stress-free as possible.

. . . .25
(R Exh. 7 at 251.) (Emphasis added.) 

Supervisor Prescott recalled a series of incidents dating back several years involving 
Director of Education Casey Bernay (Bernay) where Respondent’s Board of Directors and upper 
management including Supervisor Parker, Associate Executive Director Dooner, Respondent 30
President Coates, and/or Treasurer Miller had knowledge of and were aware. This includes an 
incident involving Bernay where Bernay had not submitted timely requested statistical reports to 
Treasurer Miller and that Bernay was also involved in incidents involving other staff employees 
where Bernay exhibited harassing behavior and was never disciplined for any of these incidents. 
(Tr. 133-153.)  35

Supervisor Prescott further explains that with respect to all of these events that 
Supervisor Prescott recalled involving Bernay and employees Renteria, Swanson, Cohen and 
Tafoya, Supervisor Prescott was unaware that Respondent took any form of disciplinary action 
against Bernay for her conduct in connection to these events. (Tr. 153.) Oeuvray opined that 40
Supervisor Parker and Bernay were social friends and that Parker confided to Oeuvray that 
Bernay “was a good friend of his and that he still needed to have her around.” (Tr. 105-107.) 

As of August 2021, Supervisor Parker for Respondent was still investigating Bernay’s 
alleged bad behavior referenced by Supervisor Prescott and had not disciplined Bernay. (Tr. 188-45
190.) At no time did Supervisor Parker approach Supervisor Prescott and ask Prescott to draft 
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any kind of disciplinary warning, suspension or termination letter as Supervisor Parker asked 
Supervisor Prescott to do with respect to the April 5, 2019 Final Warning to Oeuvray. (Tr. 41, 
125; Jt. Exh. 5 at 49.)

Bernay is an anti-OPEIU communicator for Respondent who, like Supervisor Parker, 5
actively condemned having the Union come in at Respondent and fought hard to prevent the 
Union from winning its election and tried to prevent Oeuvray and other staff employees from 
enjoying the benefits of unionization. (Tr. 104–107; GC Exh. 5.) Respondent provided no 
evidence refuting either Bernay’s antiunion rhetoric contained in General Counsel’s Exhibit 5, at 
page 6 or that Respondent was not trying to “shape the unit” by challenging Oeuvray’s 10
determinative vote for the Union and trying to prevent Oeuvray from voting as a “confidential” 
employee by making arguments for why Oeuvray ought to be excluded from the bargaining unit. 

In June or July 2019, management had knowledge of a formal complaint by Swanson in 
regard to harassment.  Swanson sent Prescott a letter of formal complaint in regard to Bernay as 15
Swanson who was Respondent’s education coordinator at the time and she was working with and 
was directly supervised by Bernay.  

Prescott received Swanson’s formal complaint against Bernay via email and Swanson  
requested to be reassigned to another position because she felt harassed by Bernay. Prescott did 20
not have authority to reassign so a few hours after she received the complaint, Prescott brought 
Swanson's complaint to management's attention to Supervisor Parker by printing out the email 
and meeting with Parker for about 20-30 minutes. Supervisor Parker read over the complaint and 
he said, “this is a potential lawsuit,” we are going to need to separate Swanson from Bernay. 
Parker said he needed to reassign Swanson. Next, in August 2019, Parker reassigned Swanson 25
away from Bernay. After this meeting between Supervisors Parker and Prescott, Prescott later 
observed Swanson using Prescott’s office to perform her duties in her new coordinator position. 
(Tr. 143-146; Jt. Exh. 5 at 114–117.) 

In the fall of 2019, another incident involved Bernay and Respondent member Tafoya.  30
Prescott became aware of the incident because Prescott was in her office right next door to 
Supervisor/Executive Director Parker's office and Prescott observed Tafoya arrive for a meeting 
that was happening that night, he walked past Prescott’s office, and he looked into Executive 
Director Parker's office and Prescott heard Executive Director Parker yell, out of his office twice 
telling Tafoya that Parker did not have time for whatever Tafoya was wanting to meet with 35
Parker about. Prescott next saw Tafoya looking upset and walking into the kitchen down the hall. 
Next, Prescott went to the kitchen to check if Tafoya was ok and Tafoya told Prescott that he had 
been working with Bernay and the other Respondent members on a Respondent program and at 
that during that time Bernay became upset with Tafoya and she shoved him. Tafoya told Prescott
that he had felt quite embarrassed but believed that Parker and Respondent needed something to 40
happen because of this physical altercation from Bernay. Tafoya next told Prescott that he 
finally was able to talk to Executive Director Parker and ADG President Coates about Bernay’s 
physical confrontation with Tafoya but Prescott is unaware if any discipline was issued against 
Bernay for this physical altercation with Tafoya in the fall of 2019. (Tr. 148–153.) 

45
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Still another incident before Oeuvray’s termination occurred involving Bernay’s alleged 
sexual harassment of field representative Cohen as Cohen had emailed Prescott after previously 
emailing Executive Director Parker and Respondent President Coates regarding an alleged 
sexual harassment incident he had with Bernay. Prescott explains that she received an email from 
Cohen saying that he had not had a response in regard to his email complaint about Bernay to 5
Parker and Coates and Prescott did not know if Parker or Coats ever investigated or disciplined 
Bernay about Cohen’s sexual harassment complaint. (Tr. 146–148; Jt. Exh. 5 at 127.)

Supervisor Prescott also described an incident in June or July 2020 where Respondent’s 
director of finance Yvette Quiroz (Quiroz), who was hired by Respondent in May 2020 to 10
replace Oeuvray, was running payroll and issued Supervisor Prescott and other salaried staff 
their paychecks twice in one week causing her to email the staff afterwards and informing them 
that they were required to pay Respondent back by personal check for one of two paychecks. 
Supervisor Prescott was unaware of any investigation or discipline taken by Respondent against 
Quiroz for this double-paycheck incident.  (Tr. 159–160, 187.)    15

Prescott knows that as of August 8, 2021, Bernay was still employed by Respondent yet 
Supervisor Prescott was unaware of any discipline imposed on Bernay at Respondent for her 
conduct and incidents referenced above. (Tr. 148, 153.)  

20
III.  DECISION AND ANALYSIS

A. Credibility

A credibility determination may rely on a variety of factors, including the context of the 25
witness’ testimony, the witness’ demeanor, and the weight of the respective evidence, 
established or admitted facts, inherent probabilities and reasonable inferences that may be drawn 
from the record as a whole. Double D Construction Group, 339 NLRB 303, 305 (2003); Daikichi 
Sushi, 335 NLRB 622, 623 (2001) (citing Shen Automotive Dealership Group, 321 NLRB 586, 
589 (1996), enfd. 56 Fed.Appx. 516 (D.C. Cir. 2003).  Credibility findings need not be all-or-30
nothing propositions—indeed, nothing is more common in all kinds of judicial decisions than to 
believe some, but not all, of a witness’ testimony. Daikichi Sushi, 335 NLRB at 622.  

I find witness demeanor a critical factor in resolving this case. Based on consideration of 
the arguments of counsel on the issue, but relying to a very large degree on my conclusions 35
regarding the relative demeanor of the conflicting witnesses as well as the concurrent 
documentary evidence or lack thereof, I credit Oeuvray and Respondent Director of Operations 
and Supervisor Prescott as to most aspects of their testimony.

I also found Oeuvray to be a credible witness. She testified in a straightforward manner 40
and her testimony did not waiver under cross-examination. She is soft-spoken and did not 
exaggerate her factual recollection. As a result, I find that she was much more down-to-earth and 
natural as compared with Supervisor Parker who I observed to be a dominating almost bullying 
presence with no focus. Oeuvray’s recollection of the events involving the bounced check 
incident, her surprise and lack of notice from Supervisor Parker that her work performance 45
created a likelihood that she would be severely disciplined in 2019 with a final warning as her 
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first discipline at Respondent or terminated a year later was genuine in my observation and her 
reactions given how outdated the 2017 bounced check incident was. I found Oeuvray honest and 
forthright in her shock and surprise in receiving the April 5, 2019 Final Warning. Her testimony 
is consistent with other supporting evidence particularly with respect to her union activities 
starting in March 2019 and continuing for the remainder of 2019 and culminating with her 5
determinative vote, hearing testimony and the Union’s official victory at Respondent on 
November 22, 2019. (Jt. Exh. 6.) As such, I credit Oeuvray’s testimony over that of Supervisor 
Parker and Treasurer Miller. 

Supervisor Prescott was a very credible witness and as Respondent’s direct supervisor 10
and a current employee at Respondent, her testimony is quite believable as she faced the wrath of 
Respondent’s management including Supervisor Parker whose has shown to be arbitrary and
discriminatory in his treatment of employees so her factual recollection and opinions are made 
with risk to Prescott but I find that they are more aligned with Oeuvray’s version of the facts than 
Parker’s.15

I do reject as speculative Supervisor Prescott’s testimony that she could somehow read 
Supervisor Parker’s mind to clearly understand that Supervisor Parker’s profane comment on the 
eve of the September election objection hearing was not directed individually at Oeuvray or 
Supervisor Prescott when uttered by him in September 2019 as no foundation was provided 20
giving Supervisor Prescott special insight as to what exactly Supervisor Parker meant by his 
profane outburst which surprised and offended those like Oeuvray and Supervisor Prescott and 
likely all employees who were unfamiliar with such profane outbursts at Respondent. (Tr. 163–
164.)    

25
In contrast, I found the testimony of Treasurer Miller and Supervisor Parker to be 

particularly unpersuasive as a result of their inferior demeanors as compared to the other 
witnesses. Treasurer Miller, in particular, did not create in me the confidence that her testimony 
was entirely truthful as much of her testimony was vague, nonresponsive, and involved broad 
generalizations or was the result of improper leading questions. See Tr. 231, 237, 240, 248–250, 30
255, and 268. In addition, Treasurer Miller was not Oeuvray’s direct supervisor and while she 
complained about Oeuvray to Supervisor Parker, she was not in direct contact with Oeuvray for 
day-to-day accounting tasks and did not reduce her complaints to writing other than the April 
2017, February 23, 2019, April 5, 2019 Final Warning and May 15, 2020 Termination to 
Oeuvray. I further find that Treasurer Miller testified to a version of events designed to justify 35
Respondent’s termination of Oeuvray in May 2020 for missing the first weekly deadline in more 
than a year during a pandemic in March 2020 when some employees were allowed to work from 
home or not complete their usual work tasks while allowed to stay at home being paid by 
Respondent. The reality is that this missed reporting event by Oeuvray admittedly in March 2020 
was just a sham or pretext by Parker and Miller who agreed in December 2019 to terminate 40
Oeuvray as a result of her union activities in 2019 culminating in the November 22, 2019 official 
Union status at Respondent. (Jt. Exh. 6.)  

In addition, while Treasurer Miller and Supervisor Parker complained at hearing about 
the quality of Oeuvray’s financial work product from 2016–2020, Oeuvray was much more 45
convincing when she points out that it was always the timeliness of her financial report delivery 
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that was an issue at Respondent and never the quality of her work product. Once more, when I 
review the documentary evidence in this case, I find Oeuvray much more believable when I 
observed her testify on this subject in contrast with Parker and Miller whose testimony is 
rejected. 

5
At an executive board meeting in December 2019, Treasurer Miller and Supervisor 

Parker brought to the attention of the executive board Oeuvray’s alleged continuing poor work 
performance with information provided to the board by Treasurer Miller and Supervisor Parker. 
(Tr. 291-293.) Treasurer Miller further explains that she and Parker got the executive board to 
concur that the termination of Oeuvray was necessary if her job performance failed to improve 10
and Miller and Parker affirmed the authorization to Supervisor Parker that the board had 
similarly conferred on Parker at the March 27, 2019 board meeting that preceded the April 5, 
2019 Final Warning to Oeuvray. Id. 

Miller wanted financial reports from Respondent’s accounting department by the 10th of 15
the month which would have required almost complete cooperation from all accounting staff and 
management and credit card holders so that immediate data entries and coding could be made 
into Quickbooks with entire transactions from the general ledger for the prior month entered, 
credit card use, receipts and charges along with dues received information coded and entered by 
the tenth day of each month. (Tr. 227–228.) As Oeuvray noted, Treasurer Miller’s request for a 20
rushed month-end closing by the 10th day of the following month was unreasonable and contrary 
to accounting standards. By causing the accounting department to rush a month-end closing by 
the 10th day after a month’s end, Oeuvray opined that there was more risk of mistakes and 
Treasurer Miller never articulated a reason to rush a month’s closing when historically the board
meetings occurred on the last Friday of a month as I take administrative notice that many non-25
profit organization and union boards meet on the third or fourth weeks of the month. 

In sum, Treasurer Miller’s testimony was vague, inconclusive, inconsistent, evasive, and 
her recollection unreliable or deliberately fabricated. I reject her testimony with Supervisor 
Parker that Oeuvray was always late on her financial reporting so much so that she warranted the 30
April 5, 2019 final warning as an appropriate first discipline after more than 10 years of a 
spotless record and that the late reporting continued and by the end of April 2020, Supervisor 
Parker and Treasurer Miller had finally reached the breaking point to terminate Oeuvray on May 
15. This is inconsistent with the documentary evidence and common sense as I find that 
Oeuvray’s union activities in March 2019 are what caught Supervisor Parker’s attention and 35
together with Treasurer Miller they had Supervisor Prescott prepare the April 5, 2019 Warning 
which caught Supervisor Prescott and Oeuvray completely by surprise as it came from out of 
nowhere, referenced the 2 year old bounced check incident and started off as Oeuvray’s first 
discipline being a final warning rather than an oral or written warning or reprimand. After more 
union activities and a successful Union election later in 2019 and the established unit up and 40
running by November 22, 2019, Supervisor Parker and Treasurer Miller suddenly decide in 
December 2019 to terminate Oeuvray but wait until May 15, 2020 to tell her. Treasurer Miller 
was impeached by General Counsel when she testified inconsistently to a declaration she had 
signed in July 2021 before her hearing testimony about a December 2019 meeting she had with 
Supervisor Parker where together they schemed to terminate Oeuvray before she had actually 45
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missed a reporting deadline referenced in the April 5, 2019 Warning as the missed deadline did 
not occur until March 2020 due to the pandemic and even then Oeuvray was only one day late.   

In addition, Supervisor Parker appeared hostile and spoke over the General Counsel, his 
own lawyer, and, at times, me during his examination at hearing. Parker also gave testimony that 5
seemed insincere. For example, Supervisor Parker opined that Respondent uses progressive 
discipline with its employees as he is always the final arbiter when discipline is needed but he 
did not discipline Bernay for her bad conduct yet starts Oeuvray out with a final warning in April 
2019 despite her spotless performance and discipline record Parker does not explain why he and 
Treasurer Miller decide to terminate Oeuvray in December 2019 without first considering a 10
suspension and before Oeuvray actually missed a reporting deadline as she did in March 2020 
due to the pandemic. The December 2019 decision by Supervisor Parker and Treasurer Miller to 
terminate Oeuvray without any missed deadlines from April 5, 2019 through December 2019, 
evidences their union animus less than a month after Oeuvray’s union activities help OPEIU gain 
victory at Respondent on November 22, 2019. 15

After observing Supervisor Parker testify at hearing, I further find that he was very full of 
himself and was nonresponsive as he seemed to prefer listening to himself talk rather than 
directly answer questions posed to him. Only Treasurer Miller was less credible than Parker. I 
observed Supervisor Parker to be a very arrogant witness who was outwardly annoyed by being 20
one of Oeuvray’s direct supervisors as he openly scorned the OPEIU Union and was mostly 
focused on his membership and could not be bothered with the day-to-day inner workings of 
Respondent’s accounting department or Oeuvray or her work duties. 

Rather than provide a fair and balanced progressive discipline to Oeuvray for her late-25
submitted reports or accounting deficiencies, Supervisor Parker preferred a quick termination
and repeated disciplines for the same bounced check incident from 2017 so that Parker could 
satisfy the IMA council and terminate Oeuvray by using the bounced check incident against her
two times on April 5, 2019 and again on May 15, 2020 despite not disciplining Oeuvray at all in 
February 2017 when the bounced check incident occurred. Supervisor Parker fabricated 30
additional supporting allegations that Oeuvray could not work with the IMA council in an 
amicable way. Supervisor Parker, instead, could never get past the bounced check incident and 
let his personality differences with the IMA council management dominate his unlawful 
treatment of Oeuvray as the IMA council unfairly caused Parker to base his termination of 
Oeuvray on the bounced check incident from 2017 and a made-up story that Oeuvray could not 35
work amicable with the IMA council when it was Supervisor Parker who could not work with 
the IMA council in an amicable manner especially as they continued to withhold the $29,000 in 
unpaid dues owed to Respondent from 2017.   

B. Beginning in March 2019 and Continuing, Oeuvray’s Overt Union Activities Motivated 40
Respondent to Unlawfully Discharge Oeuvray in May 2020.

Paragraphs 5 - 7 of the complaint allege that Respondent violated Section 8(a)(3) and 
(1) of the Act when it discharged Oeuvray on May 15, 2020, because she engaged in union 
activities.  45
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The standard for evaluating whether an employer’s adverse employment action violates 
Section 8(a)(3) and (1) is generally set forth in Wright Line, 251 NLRB 1083, 1089 (1980), enfd. 
662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982). The requisite elements to support 
a finding of discriminatory motivation are union or other protected concerted activity by the 
employee, employer knowledge of the activity, and animus on the part of the employer. 5
Electrolux Home Products, 368 NLRB No. 34, slip op. at 2–3 (2019). To support its initial 
burden under Wright Line, the General Counsel must prove by a preponderance of the evidence 
that union animus was a substantial or motivating factor in the adverse employment action. 
Consolidated Bus Transit, Inc., 350 NLRB 1064, 1065 (2007), enfd. 577 F.3d 467 (2d Cir. 
2009). 10

Motivation is a question of fact that may be inferred from both direct and circumstantial 
evidence. NLRB v. RELCO Locomotives, Inc., 734 F.3d 764, 780 (8th Cir. 2013) (internal 
quotations omitted). Improper motivation may be inferred from several factors, including 
pretextual and shifting reasons given for the employee's discharge, the timing between an 15
employee's protected activities and the discharge, inconsistent treatment of employees, and the 
failure to adequately investigate alleged misconduct. Temp Masters, Inc., 344 NLRB 1188, 1193 
(2005); Promedica Health Systems, Inc., 343 NLRB 1351, 1361 (2004); One Medic, Inc., 331 
NLRB 464, 475 (2000). The Board has held that to prove animus, the General Counsel must 
establish a causal connection, or nexus, between the employee’s protected activity and the 20
employer's adverse action against the employee. See Tschiggfrie Properties, Ltd., 368 NLRB No. 
120, slip op.at 1 (2019). 

If the General Counsel makes this initial showing, the burden shifts to the employer to 
demonstrate by a preponderance of the evidence that the same action would have taken place 25
even in the absence of the protected conduct. See Shamrock Foods Co., 366 NLRB No. 117, slip 
op. at 26–27 (2018), and cases cited therein. In this regard, it is not sufficient for the employer 
merely to produce a legitimate basis for the adverse employment action or to show that the 
legitimate reason factored into its decision. T. Steele Construction, Inc., 348 NLRB 1173, 1184 
(2006). Instead, it “must persuade that the action would have taken place absent protected 30
conduct by a preponderance of the evidence.” Weldun International, 321 NLRB 733 (1996) 
(internal quotations omitted), enfd. in relevant part 165 F.3d 28 (6th Cir. 1998). The  General 
Counsel may also offer proof that the employer's reasons for the personnel decision were false or 
pretextual. When the employer's stated reasons for its decision are found to be pretextual—that 
is, either false or not in fact relied upon -- discriminatory motive may be inferred but such an 35
inference is not compelled. Electrolux, supra slip op. at 3.

1. Oeuvray openly engaged in union activities

The evidence is overwhelming and undisputed that Oeuvray was one of two primary 40
visible organizers at Respondent of the union campaign starting in March 2019 and throughout 
the rest of 2019 who frequently discussed the Union with other employees. Beginning in March 
2019, Charging Party Oeuvray took a leadership role in an organizing drive at Respondent’s 
small staff of regular full-time and part-time employees including herself over Supervisor 
Parker’s and Respondent’s objection as an accountant who was directly supervised by Prescott45
and Supervisor Parker. Oeuvray was working with representatives at OPEIU to bring the Union 
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into the Respondent as its union from March through November 22, 2019 when OPEIU was 
officially the certified representative of staff employees at Respondent. (Jt. Exh. 6.) 

Specifically, without hesitation, Oeuvray clearly explained that at the end of March 2019, 
she and her colleague, Espinoza, contacted OPEIU, and they started to openly unionize 5
Respondent’s small office and its employees. Oeuvray and Espinoza also overtly collected 
signed union authorization cards from various employees and they started the unionizing process 
at that time in March 2019.  

Also, starting in March 2019, Oeuvray organized meetings with OPEIU, and she recalled 10
being in a meeting with another local union representative separate from OPEIU to see what 
another local union could offer Oeuvray’s organizing group as a potential staff union before the 
organizing staff group decided to go with OPEIU.  Oeuvray further explained that she was at 
these meetings with Espinoza, and they recommended that the other unionizing employees at 
Respondent actually unionize with OPEIU because they had the most offices that were already 15
unionized under their Local 537. Oeuvray also helped set up organizing meetings with OPEIU 
for the organizing staff group that occurred after work in a chosen location.  

In addition, in March 2019, Oeuvray confidently described being “very verbal” about her 
being very prounion and Oeuvray also explained that she talked to her fellow staff employees 20
either at her cubicle at Respondent’s small facility described as a “fishbowl” by Supervisor 
Parker just outside his and Supervisor Prescott’s offices, directly at each staff employee’s 
cubicles, or before signing union authorization cards about the benefits of unionizing and that it 
would be a protection of their employment benefits if the organizing staff group could work out a 
collective-bargaining agreement with Respondent. Oeuvray also recalled answering questions 25
from the organizing employee staff group about the dues that they would have to pay or any 
other concerns, especially about protection of the employment benefits at Respondent ‘s 
employee cubicles near Supervisors Parker and Prescott offices.  

Once again, as part of her organizing role, Oeuvray was confident that she spoke to 30
employees at her cubicle near her supervisors or Oeuvray went around to each staff employee’s 
individual cubicles at Respondent’s facility and answered any questions they might have or 
concerns about the fees they might have to pay and the consequences of joining a union. (Tr. 34.) 

Consequently, I fond that Oeuvray was significantly and overtly involved in union 35
activities from March 2019 through at least November 22, 2019 at Respondent’s facility and 
elsewhere such as the September election vote objection hearing. 

2. Respondent by supervisors Parker and Prescott and Treasurer Miller had 
knowledge of Oeuvray’s union activities in 201940

Supervisor Parker admits that he had knowledge of  the Union's organizing drive 
“sometime in early 2019.” Treasurer Miller also opined that she was aware that Respondent’s 
office staff wanted to organize and bring in OPEIU but claims she was unaware of any specifics 
that Oeuvray was involved in any way. Moreover, Supervisor Prescott also admits that by April 45
2019, if not sooner, she was very much aware of the organizing activities at Respondent by 
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Oeuvray and that OPEIU was organizing the staff employees at Respondent as Prescott wanted 
to be a Unit member employee too before it was determined she was ineligible to vote due to her 
director of operations position and supervisory status at Respondent. As a result, I find that there 
is direct evidence that Supervisor Parker had knowledge of Oeuvray’s union activities in March 
2019 and thereafter through 2019. 5

Given the small fishbowl size of Respondent’s facility and Oeuvray’s visible role as a 
primary union organizer starting in March 2019, I find that Supervisors Parker and Prescott and 
Treasurer Miller had knowledge of Oeuvray’s open and overt key role as union organizer in 
March 2019 and thereafter. 10

Knowledge of union activity may be inferred from “such circumstantial evidence as the 
timing of the alleged discriminatory actions; the Respondent’s general knowledge of its 
employees’ union activities; the respondent’s animus against the union; and the pretextual 
reasons given for the adverse personnel actions.” North Atlantic Medical Services, 329 NLRB 15
85, 85 (1999), enfd. 237 F.3d 62 (1st Cir. 2001); see also Montgomery Ward & Co., above. Each 
of these factors is present here. 

Consequently, I find that Respondent had specific knowledge of Oeuvray’s protected 
union activities in or before March 2019.   20

3. Respondent harbored union animus when Supervisor Parker terminated Oeuvray 
on May 15, 2020

a. Shifting Reasons25

Shifting defenses or reasons for an employer’s adverse employment action are persuasive 
evidence of discriminatory motive; it also serves as evidence of animus and pretext. Lucky Cab 
Co., 360 NLRB 271, 274 (2014); Naomi Knitting Plant, 328 NLRB 1279, 1283 (1999), citing 
Mastercraft Casket Co., 289 NLRB 1414, 1420 (1988), enfd. 881 F.2d 542 (8th Cir. 1989). Here, 30
after the April 5, 2019 Final Warning was issued, Oeuvray submitted her financial reports in a 
timely manner until she was one day let in March 2020 due to the pandemic and her added 
workload filling in for 3 employees out of the office due to the pandemic. Respondent terminated 
Oeuvray on May 15, 2020 pointing once again improperly to the 2017 bounced check incident as 
ground for terminating Oeuvray as well as sham allegations that Oeuvray could not maintain 35
amicable relations with the IMA council which I find are also false. Respondent led Oeuvray to 
believe that it was her 1-day missed presentation of financial reports in March 2020 that led to 
her termination. Instead, Supervisor Parker writes a letter to the OPEIU representative on May 
15, 2020 and discusses Oeuvray’s termination but omits all reference to the 2017 bounced check 
incident or alleged bad relations with the IMA council. This is one shift in reasons for Oeuvray’s 40
termination.

Another switch in reasons for Oeuvray’s termination came about with Treasurer Miller’s 
July 2021 affidavit used to impeach her testimony which establishes that Supervisor Parker and 
Treasurer Miller decided to terminate Oeuvray in December 2019 for her union activities as the 45
Union came in at Respondent on November 22, 2019 and Oeuvray had not yet missed a deadline 



JD(SF)-20-22

32

to delver her weekly financial reports. As a result, I find that Respondent’s pretextual or shifting 
reasons given for Oeuvray’s termination establish improper motivation or union animus on the 
part of Respondent.   

b. The close timing of Respondent’s December 2019 Decision to terminate Oeuvray is 5
close in time to the Union’s November 22, 2019 victory with Oeuvray’s substantial 
assistance. 

When an employee is discharged shortly after engaging in union activities, the Board 
often infers that the employer’s asserted justifications are pretextual and that the discharge was 10
discriminatorily motivated. Avery Leasing, Inc., 3154 NLRB 576 (1994). Here, Respondent’s 
decision to terminate Oeuvray occurred in December 2019 rather than on May 15, 2020 as 
Supervisor Parker and Treasurer Miller communicated their decision to terminate Oeuvray at a 
December 20129 executive board session and not wait until March 2020 when Oeuvray actually 
missed a financial report deadline by one day. (Tr. 291-293.) As a result, I further find that 15
Respondent’s December 2019 decision to terminate Oeuvray closely following the OPEIU 
victory on November 22, 2019, and helped substantially by Oeuvray’s union activities and that 
Respondent’s May 15, 2020 Termination of Oeuvray is pretextual and her discharge was 
discriminatorily motivated. 

20
c. Respondent’s inconsistent or disparate treatment of Oeuvray when compared to 

Bernay and Quiroz evidence union animus

There is also strong evidence that Respondent treats its employees inconsistently despite 
its professed progressive discipline system. As stated above, Bernay engaged in serious 25
misconduct that no reasonable employer would or should tolerate without discipline. Bernay has 
been involved in several hostile work events and did not present data on time as requested by 
Treasurer Miller yet she did not receive any discipline such as a verbal warning or 1st written 
warning let alone a suspension, final warning or termination like Oeuvray. Bernay receiving no 
discipline for these hostile events evidence disparate treatment for missing a deadline for 30
submitting data to Treasurer Miller or bad behavior in general toward co-workers. Once again, 
given that Supervisor Parker for Respondent has permitted Bernay to mistreat co-workers and 
fail in her duties without so much as a reprimand or written warning at Stage 1, I view 
Respondent’s conduct and treatment of Oeuvray as discriminatory. 

35
Oeuvray was given a final warning for her first discipline followed 13 months later by 

her termination primarily for a same bounced check incident that occurred more than two years 
before the written final warning which I find to be a mere pretext and cover up for Respondent’s 
actual union animus and discriminatory motive for issuing a final warning and terminating
Oeuvray for her union activities from March – November 2019. As referenced above, Oeuvray’s 40
stellar employment record with Respondent warranted progressive discipline but Respondent 
rushed to a final warning and discharge without conducting a proper investigation of the outdated 
bounced check incident and fabricating the substance of the disciplines. When coupled with 
Supervisor Parker’s inexplicable leapfrog to an initial final warning and again to termination of 
Oeuvray based primarily on the expired bounced check incident, the evidence strongly supports 45
an inference of discriminatory motivation. See Lucky Cab Co., 360 NLRB 271 (2014); Embassy 
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Vacation Resorts, 340 NLRB 846, 848 (2003), rev. denied 2004 WL 210675 (D.C. Cir. 2004) 
(inference of unlawful motive drawn from inconsistencies between the proffered reasons for 
discipline of employer’s other actions, disparate treatment of employees with similar work 
records or offenses, deviations from past practice, or proximity of discipline to union activity).

5
Supervisor Parker’s offensive and profane outburst in September 2019 yelling, “fuck 

OPEIU” in the presence of Oeuvray, Supervisor Prescott, and other employees indicates that 
Supervisor Parker was opposed to the Union representing Respondent’s employees and harbored 
antiunion sentiments. In addition, Director of Education Bernay stated in June 2019 to an OPEIU 
representative that she opposed and was “hostile” to OPEIU coming in and unionizing 10
Respondent’s staff employees and she did not deny this at hearing.  (See GC Exh. 5 at 6)

d. Failure to adequately investigate alleged misconduct as pretext or union animus

An employer’s failure to conduct a meaningful investigation of alleged wrongdoing by an 15
employee and its failure to give the employee an opportunity to explain are further indicia of 
discriminatory intent. See Hewlett Packard Co., 341 NLRB 492 (2004). The Board has also 
found a respondent’s failure to conduct an investigation into the alleged misconduct by a 
discriminate to be evidence of pretext. See ManorCare Health Services – Easton, 356 NLRB No. 
39 (2010).20

Here, Respondent failed to properly investigate its disciplinary actions of its employees 
as its April 5, 2019 Warning to Oeuvray and the May 15, 2020 Termination contain duplicative 
stale and outdated events from 2017 such as the bounced check incident in support of both the 
final warning and the termination and its disparate treatment of Oeuvray demonstrates union 25
animus. Supervisor Parker’s meetings with Oeuvray on April 5, 2019 and May 15, 2020 were
shams as Supervisor Parker based a material portion of his blame on Oeuvray in both meetings 
on the 2017 bounced check incident and bad relations with the IMA council which Supervisor 
Parker and not Oeuvray was to blame for any continued lack of amicable relations between 
Respondent and the IMA council in 2019 and 2020. Supervisor Parker and Treasurer Miller also 30
lied about the reason for Oeuvray’s termination on May 15, 2020 as Oeuvray had not missed any 
deadline to deliver financials between April 5, 2019 and February 2020 yet the decision to 
terminate Oeuvray was made by Respondent in December 2019 and not in response to her one-
day missed delivery in March 2020 due to the pandemic. Moreover, the bounced check and 
alleged bad relations with the IMA council was not mentioned by Supervisor Parker in his May 35
15, 2020 letter to OPEIU informing them of Oeuvray’s termination and trying to persuade the 
Union representative to encourage Oeuvray to sign the settlement and separation agreement and 
release.   

A violation may be found by an enhancement or increase to discipline in response to 40
union or protected activity.  Washington Fruit & Produce Co., 343 NLRB 1215, 1237 (2004).  
The exercise of discretion to skip steps of discipline in Oeuvray’s April 5, 2019 and May 15, 
2020 disciplines supports a finding of an enhancement in discipline due to Oeuvray’s union
activities.  Despite Supervisor Parker’s admission that Respondent uses progressive discipline 
and discretion in how to handle disciplining employees, Respondent did not issue any verbal 45
reprimand, written 1st warning, or suspend Oeuvray, nor did Respondent offer or discuss any 
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alternative lesser discipline than discharge with her on May 15, 2020.  Rather, after more than 12
years of discipline-free conduct and exemplary work performance resulting in a 2017 merit raise, 
Respondent immediately issued its April 5, 2019 Final Warning and terminated Oeuvray on May 
15, 2020 after her continued union activities at Respondent’s facility and testifying at a 
September 2019 election objection hearing.5

Thus, I find that the reasons given for Oeuvray’s April 5, 2019 Final Warning and May 
15, 2020 Termination were pretextual.14 My finding of pretext also reinforces my conclusion that 
Oeuvray’s May 15, 2020 discharge resulted from unlawful motivation. Id. (quoting Shattuck 
Denn Mining Corp. v. NLRB, 362 F.2d 466, 470 (9th Cir. 1966)). As stated above, Respondent’s 10
April 5, 2019 Final Warning to Oeuvray was also unwarranted and pretext at a time when the 
union organizing activities were just getting started at Respondent. Together these two separate 
sham adverse actions by Respondent against Oeuvray further evidence Respondent’s union 
animus.   

15
4. Respondent failed to establish that it would have terminated Oeuvray on May 15, 

2020, absent her union activity

Once the General Counsel makes out a prima facie case as she has here, the burden shifts 
to the Respondent to show that the same action would have taken place even in the absence of 20
the protected activity. Wright Line, above at 1089; Manno Electric, Inc., 321 NLRB 278, 280 fn. 
12 (1996). To establish this affirmative defense, an employer cannot simply present a legitimate 
reason for its action but must persuade by a preponderance of the evidence that the same action 
would have taken place even in the absence of the protected activity. East End Bus Lines, Inc., 
366 NLRB No. 180, slip op. at 1 (2018); Consolidated Bus Transit, 350 NLRB 1064, 1066 25
(2007). Where the General Counsel has made a strong showing of discriminatory motivation, the 
employer’s defense burden is substantial. East End Bus Lines, Ibid; Bally’s Park Place, Inc., 355 
NLRB 1319, 1321 (2010), enfd. 646 F.3d 929 (D.C. Cir. 2011).

If a respondent’s proffered justification for its action is found pretextual as it is here, it 30
must be determined whether surrounding facts tend to reinforce that inference of unlawful 
motivation. Electrolux Home Products, Inc., 368 NLRB No. 34, slip op. at 3–4 (2019), citing 
Shattuck Denn Mining Corp. v. NLRB, 362 F.2d 466, 470 (9th Cir. 1966).

As stated above, I find that the evidence here establishes that the reasons for 35
Respondent’s May 15, 2020 Termination of Oeuvray are pretextual and that the Respondent fails 
by definition to show that it would have taken the same action for those reasons, absent 
Oeuvray’s union activities, and Respondent’s defense burden is substantial. 

14 Even though Oeuvray’s April 5, 2019 Final Warning may be outside the six-month Section 10(b) period to be 
actionable here, Respondent’s April 5, 2019 Final Warning issuance on the heels of Oeuvray’s March 2019 union 
activities establishes Respondent’s union animus toward Oeuvray’s engaging in union activities. See Douglas 
Aircraft Co., 307 NLRB 536, 536 fn.2 (1992).(Board found Employer’s conduct outside the 10(b) period can 
establish an employer’s animus.) 
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Moreover, the main proffered reason for Oeuvray’s May 15, 2020 discharge is her 
alleged bounced check incident from 2017 and the falsification of relationship with the IMA 
council as the IMA council has no authority to discipline Oeuvray and any unamicable 
relationship exists between Supervisor Parker and IMA council and not Oeuvray. Respondent’s 
refusal to follow the terms of the April 5 Final Warning by deciding in December 2019 that 5
Oeuvray be terminated rather than wait until an actual missed deadline in March 2020, evidences 
Respondent’s bad-faith motivation and union animus as Oeuvray provided substantial help to the 
Union getting certified on November 22, 2019 and Respondent’s premature termination decision 
of Oeuvray in December 2019 shows pretext. In view of the overwhelming evidence here, the 
record does not support a finding that Respondent satisfied its substantial defense burden. See 10
e.g., Bally’s Atlantic City, 355 NLRB 1319, 1321 (2010) (when there is a strong showing of 
unlawful motivation, the respondent’s defense burden is substantial). 

Accordingly, the evidence establishes that the Respondent would not have issued the 
April 5, 2019 Final Warning and discharged Oeuvray on May 15, 2020 based solely on its 15
investigation findings even in the absence of Oeuvray’s protected union activities. 

In conclusion, I further find that Respondent’s adverse action of the May 15, 2020 

Termination of Oeuvray was motivated by her protected union activities in violation of her rights 

under Section 8(a)(3) and (1) of the Act and Respondent has been discriminating in regard to the 20

hire or tenure or conditions of employment of its employees, thereby discouraging membership 

in a labor organization.   

CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in commerce within the meaning of Section 25

2(2), (6), and (7) of the Act.

2. The Charging Party Union Office & Professional Employees International Union, 

AFL-CIO (OPEIU or Union) is a labor organization within the meaning of Section 2(5) of the 

Act.

3. The Union is a Section 2(5) labor organization, which serves as the designated30

exclusive collective-bargaining representative of the Respondent’s employees in the 

following appropriate collective bargaining unit (the unit):

Included: all full-time and part-time employees.

Excluded: All Directors of Operations, confidential employees, guards, watchmen, 

managerial employees, and supervisors as defined by the Act.35

4.  Respondent violated Section 8(a)(3) and (1) of the Act by discharging Nicole Oeuvray 

on May 15, 2020, due to her union activities and Respondent’s discriminatory motivation. 

5.  Respondent did not otherwise violate the Act as alleged in the complaint.
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6.  The above unfair labor practices affect commerce within the meaning of Section 2(6) 
and (7) of the Act.

REMEDY

Having found that the Respondent has engaged in certain unfair labor practices, I find 5
that they must cease and desist such practices and take certain affirmative action designed to 
effectuate the policies of the Act. 

Respondent, having discriminatorily discharged Nicole Oeuvray, must offer her
reinstatement to her position as Respondent’s head accountant in its accounting department or, if 10
the position no longer exists, to a substantially equivalent position, without prejudice to her
seniority or any other rights or privileges she would have enjoyed absent the discrimination 
against her.  Respondent must also make Nicole Oeuvray whole for any loss of earnings and 
other benefits.  The make whole remedy shall be computed in accordance with F. W. Woolworth 
Co., 90 NLRB 289 (1950), with interest at the rate prescribed in New Horizons, 283 NLRB 1173 15
(1987), compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB 6 (2010).  
Respondent shall also be required to remove from its files any references to its unlawful decision 
to discharge Nicole Oeuvray, and within 3 days of thereafter shall notify Nicole Oeuvray that 
this has been done and that the unlawful decision will not be used against her in any way.

20
In addition, a public reading of my remedial notice is appropriate here given the 

especially egregious conduct by Respondent’s executive director and treasurer immediately after
union activities began and all during the union campaign which resulted in a successful vote in 
favor of the OPEIU on November 22, 2019. The Respondent’s violations of the Act are 
sufficiently serious and anything less would chill the momentum the Union has created in 2019 25
and 2020. The reading of the notice is necessary to dissipate as much as possible any lingering 
effects of the Respondent’s egregious conduct, and to enable employees to exercise their Section 
7 rights free of coercion. See, e.g., Jason Lopez’ Planet Earth Landscape, Inc. 358 NLRB 383,
384 (2012); Sheraton Anchorage, 363 NLRB 53, 54 (2015); Carey Salt Co., 360 NLRB 201, 202
(2014); HTH Corp., 356 NLRB 1397, 1404 (2011), enfd. 693 F.3d 1051 (9th Cir. 2012); Homer 30
D. Bronson Co., 349 NLRB 512, 515 (2007), enfd. mem. 273 Fed.Appx. 32 (2d Cir. 2008). 
Therefore, I will require that the remedial notice be read aloud to the Respondent’s employees by 
Supervisor Parker (or, if he is no longer employed by the Respondent, the current national 
executive director of Respondent) in the presence of a Board agent or, at the Respondent’s 
option, by a Board agent in that official’s presence. 35

In accordance with Don Chavas, LLC d/b/a Tortillas Don Chavas, 361 NLRB 101 
(2014), Respondent shall compensate Nicole Oeuvray for the adverse tax consequences, if any, 
of receiving a lump-sum backpay award.  In addition, in accordance with AdvoServ of New 
Jersey, Inc., 363 NLRB 1324 (2016) ,and Cascades Containerboard Packaging—Niagara, 370 40
NLRB No. 76 (2021), Respondent shall, within 21 days of the date the amount of backpay is 
fixed either by agreement or Board order, file with the Regional Director for Region 31: a report 
allocating backpay to the appropriate calendar year(s); and a copy of each Nicole Oeuvray’s
corresponding W–2 form(s) reflecting the backpay award.  The Regional Director will then 
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assume responsibility for transmitting the report and form(s) to the Social Security 
Administration at the appropriate time and in the appropriate manner. 15

On these findings of fact and conclusions of law and on the entire record, I issue the following 
recommended165

ORDER

Respondent, Art Directors Guild Local 800, IATSE, at Studio City, California, its 
officers, agents, successors, and assigns, shall 

10
1.  Cease and desist from

(a) Discharging employees in retaliation for their union activities; 

(b) Discriminating in regard to the hire or tenure or conditions of employment of its 
employees, thereby discouraging membership in a labor organization in violation of Section 
8(a)(3) and (1) of the Act; and 15

(c) In any like or related manner interfering with, restraining, or coercing employees 
in the exercise of the rights guaranteed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to effectuate the policies of the Act. 

(a) Within 14 days from the date of this Order, offer employee Nicole Oeuvray
immediate and full reinstatement to her former job or, if that job no longer exists, to a 20
substantially equivalent position, without prejudice to her seniority or any other rights or 
privileges previously enjoyed. 

(b)  Make employee Nicole Oeuvray whole for any loss of earnings and other benefits 
suffered as a result of the unlawful discharge against her, as set forth in the remedy section of 
this decision.25

(c)  Compensate employee Nicole Oeuvray for the adverse tax consequences, if any, 
of receiving a lump-sum backpay award, and file with the Regional Director for Region 31, 
within 21 days of the date the amount of backpay is fixed, by agreement of Board Order, a report 
allocating the backpay award to the appropriate calendar quarters.

(d)  Within 14 days from the date of this Order, remove and expunge from its files 30
any reference to the unlawful discharge and discipline of Nicole Oeuvray and all references to 
any notes, memoranda, or any other written documents prepared in response to and in defense of 
the unemployment insurance claim filed by him at the California Employment Development 

15 On May 6, 2021, the Board invited briefs on the issue of when the Respondent employer must file the W-2 
form with the RD, Cascades Container Board, 370 NLRB No. 125 (2021).

16 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and all objections to them shall be deemed waived for all purposes.
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Department, and within 3 days thereafter, notify employee Oeuvray in writing that this has been 
done and that the loss of employment will not be used against him in any way.

(e) Preserve and, within 14 days of a request, or such additional time as the Regional 
Director may allow for good cause shown, provide at a reasonable place designated by the Board 
or its agents, all payroll records, social security payment records, timecards, personnel records 5
and reports, and all other records, including an electronic copy of such records if stored in 
electronic form, necessary to analyze the amount of backpay due under the terms of this Order.

(f) Within 14 days from the date of this order, post at its facilities in and around 
Studio City, California, copies of the attached notice marked “Appendix.” 17  Copies of the 
notice, on forms provided by the Regional Director for Region 31, after being signed by the 10
Respondent’s authorized representative, shall also be posted by the Respondent and maintained 
for 60 consecutive days in conspicuous places including all places where notices to employees 
are customarily posted.  Reasonable steps shall be taken by the Respondent to ensure that the 
notices are not altered, defaced, or covered by any other material.  In addition to physical posting 
of paper notices, notices shall be distributed electronically, such as by email, posting on an 15
intranet or an internet site, and/or other electronic means, if the Respondent customarily 
communicates with its employees by such means.  In the event that, during the pendency of these 
proceedings, the Respondent has gone out of business or closed the facility involved in these 
proceedings, the Respondent shall duplicate and mail, at its own expense, a copy of the notice to 
all current employees and former employees employed by the Respondent at any time since May 20
15, 2020.

(g) Within 21 days after service by the Region, file with the Regional Director, a 
sworn certification of a responsible official on a form provided by the Region attesting to the 
steps that the Respondent has taken to comply.

25

Dated, Washington, D.C., July 29, 2022

______________________                                   
Gerald Michael Etchingham            

Administrative Law Judge30

17  If the facility involved in these proceedings is open and staffed by a substantial complement of employees, 
the notices must be posted within 14 days after service by the Region.  If the facility involved in these proceedings is 
closed due to the Coronavirus Disease 2019 (COVID–19) pandemic, the notices must be posted within 14 days after 
the facility reopens and a substantial complement of employees have returned to work, and the notices may not be 
posted until a substantial complement of employees have returned to work.  Any delay in the physical posting of 
paper notices also applies to the electronic distribution of the notice if Respondent customarily communicates with 
its employees by electronic means.  

If this Order is enforced by a judgment of a United States court of appeals, the words in the notice reading 
“Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a Judgment of the United 
States Court of Appeals Enforcing an Order of the National Labor Relations Board.”

,/k4,5/e
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the National Labor Relations Board,
an Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has 
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE FEDERAL LAW GIVES YOU THE RIGHT TO:

Form, join, or assist a union;

Choose a representative to bargain with us on your behalf;

Act together with other employees for your benefit and protection;

Choose not to engage in any of these protected activities.

WE WILL NOT do anything to prevent you from exercising the above rights. 

WE WILL NOT terminate you because of your union activities. 

WE WILL NOT in any like or related manner interfere with your rights under Section 7 of the Act. 

WE WILL offer NICOLE OEUVRAY (OEUVRAY) immediate and full reinstatement to her
former job, or if that job no longer exists, to a substantially equivalent position, without prejudice to 
her seniority or any other rights and/or privileges previously enjoyed because we discharged her. 

WE WILL make whole OEUVRAY for any loss of earnings and other benefits resulting from her
discharge, less any net interim earnings, plus interest, and any excess tax liability.

WE WILL, within 14 days, remove from our files all references to the discharge of OEUVRAY
and 

WE WILL, within 3 days thereafter, notify OEUVRAY in writing that we have taken these actions, 
and that the materials removed will not be used as a basis for any future personnel action against her
or referred to in response to any inquiry from any employer, employment agency, unemployment 
insurance office, or reference seeker, or otherwise used against her. 

WE WILL compensate OEUVRAY for the adverse tax consequences, if any, of receiving a 
lump-sum backpay award, and WE WILL file with the Regional Director for Region 31, within 
21 days of the date the amount of backpay is fixed, either by agreement or Board order, a report 
allocating the backpay award to the appropriate calendar years. 
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ART DIRECTORS GUILD LOCAL
800, IATSE

(Employer)

Dated By

         (Representative)                            (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. We conduct secret-ballot elections to determine whether employees want union representation and we 
investigate and remedy unfair labor practices by employers and unions. To find out more about your rights under the 
Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below or you may call the Board's toll-free number 1-866-667-NLRB (1-866-667- 6572). 
Hearing impaired persons may contact the Agency's TTY service at 1-866-315-NLRB. You may also obtain 
information from the Board’s website: www.nlrb.gov.

11150 West Olympic Boulevard, Suite 700, Los Angeles, CA 90064-1824
(310) 235-7351, Hours: 8:30 a.m. to 5 p.m.

The Administrative Law Judge’s decision can be found at https://www.nlrb.gov/case/31-CA-268924 or by 
using the QR code below.  Alternatively, you can obtain a copy of the decision from the Executive 
Secretary, National Labor Relations Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling 
(202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND 
MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS 
CONCERNING THIS NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE 
REGIONAL OFFICE’S COMPLIANCE OFFICER, (310) 235-7424.


