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APPEARANCES:

For Plaintiff(s): Lori Erin Andrus (Telephonic) via LACC

For Defendant(s): Felicia A. Davis via LACC (Telephonic); Carson H. Sullivan via LACC 

(Telephonic)

NATURE OF PROCEEDINGS: Hearing on Motion to Compel Privilege Logs

Pursuant to Government Code sections 68086, 70044, and California Rules of Court, rule 2.956, 
Gail R. Davidson, CSR #12823, certified shorthand reporter is appointed as an official Court 
reporter pro tempore in these proceedings, and is ordered to comply with the terms of the Court 
Reporter Agreement. The Order is signed and filed this date.

The matter is called for hearing.

The tentative ruling is posted on the e-service provider, Case Anywhere, for parties to read and 
review.

Upon hearing oral argument, the Court adopts the tentative ruling incorporated herein as follows.

Background

On April 2, 2019, Plaintiffs Laronda Rasmussen et. al. filed this putative wage and hour class 
and PAGA action against Defendants The Walt Disney Company et. al. (sometimes, Disney or 
Defendants) alleging gender-based pay discrepancies in violation of the Fair Pay Act. Lab. Code 
§ 1197.5. On August 6, 2020—in response to Plaintiffs’ discovery requests—Defendants served
a supplemental privilege log that catalogued communications and documents related to: (1) a
2017 pay equity analysis conducted by Willis Towers Watson (WTW), an outside consulting
firm (Entry Nos. 1-123); (2) a 2015-16 pay equity analysis conducted by outside counsel (Entry
Nos. 127-52); and (3) Plaintiff LaRonda Rasmussen’s 2017 equal pay complaints (Entry Nos.
124-26). Andrus Decl. ¶¶ 2-4, Ex. A-C. Ignoring WTW and outside counsel, the catalogued
communications involved thirty-three Disney employees throughout: Two attorneys (Assistant
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General Counsel Eugene Holmes and Associate General Counsel Shawna Swanson) and thirty-
one non-attorneys (various members of the HR and Compensation departments). Id. at ¶ 5, Ex. 
C. 

Plaintiffs initially “move[d] the Court for an order compelling Defendants to withdraw the 
assertions of attorney-client privilege for all documents included in its privilege logs, and to 
produce said documents.” Pls.’ Not. of Mot., 1:5-6. In reply, Plaintiffs narrowed the scope of 
their motion by dropping their challenge to all privilege assertions over communication and 
documents related to the 2015-16 pay equity analysis and Plaintiff Laronda Rasmussen’s equal 
pay complaint, except “with respect to the following entries in the 2015 privilege log: 134-135, 
137, 139, 142, 144, 148-150, 152-153, 155, 157, 160-163, 166, 168-169, 171-172, and 175.” 
Pls.’ Reply, 5:12 n.5. 

The Court is unclear what Plaintiffs mean when they refer to the “2015 privilege log,” especially 
with respect to Entry Nos. greater than 152 since the Court was only presented with privilege 
logs produced in August 2020 that do not contain entries numbered above 152. See Andrus Decl. 
¶¶ 2-4, Ex. A-C.

Plaintiffs further move for an order compelling Defendants’ “further responses to Special 
Interrogatory Nos. 40 and 41, and Request for Production of Documents No. 51.” Pls.’ Not. of 
Mot., 1:6-8. The Special Interrogatories “seek information about the purpose and objectives of 
the 2017 Report[,]” and the Request for Production seeks the written agreement(s) between 
Defendants and WTW that led to the creation of the 2017 analysis. Pls.’ Mot., 2:22-3:2; see Pls.’ 
Sep. Statement. Without ruling or offering opinion on any matter not discussed below, the Court 
finds Defendants’ privilege log to be insufficient. 

Specifically, the Court will decide after the supplemental privilege logs are submitted whether to 
rule on the relevance or materiality of Attorney Shawna Swanson’s apparent: (1) sua sponte 
decision to hire WTW and perform the legal analysis without any prompting or direction from 
her “client,” Disney; and (2) failure to provide any legal advice to her corporate “client.” See 
Evid. Code § 951 (defining “client” to mean “a person who, directly or through an authorized 
representative, consults a lawyer for the purpose of retaining the lawyer or securing legal service 
or advice from him in his professional capacity”).

Discussion

A. Legal Standard. 
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“The attorney-client privilege protects confidential communications between a client and his or 
her attorney made in the course of an attorney-client relationship[.]” Kerner v. Superior Court, 
206 Cal. App. 4th 84, 116 (2012) (citing Evid. Code §§ 952, 954); accord Catalina Island Yacht 
Club v. Superior Court, 242 Cal. App. 4th 1116, 1129 n.5 (2015) (“[T]he attorney-client 
privilege attaches only to confidential communication made in the course of or for the purposes 
of facilitating the attorney-client relationship.”). “In contrast, no attorney-client relationship 
arises for purposes of the privilege if a person consults an attorney for nonlegal services . . . 
rather than in his or her professional capacity as an attorney.” Kerner, 206 Cal. App. 4th at 116. 
It is wholly a creature of statute, see Evid. Code §§ 911, 950-62, and “[c]ourts may not add to the 
statutory privileges except as required by state or federal constitutional law, nor may courts 
imply unwritten exceptions to existing statutory privileges.” Roberts v. City of Palmdale, 5 Cal. 
4th 363, 373 (1993) (internal citations omitted); accord Costco Wholesale Corp. v. Superior 
Court, 47 Cal. 4th 725, 739 (2009). 

By its express terms, the attorney-client privilege only protects “information transmitted between 
a client and his or her lawyer in the course of that relationship and in confidence by a means 
which, so far as the client is aware, discloses the information to no third persons other than those 
who are present to further the interest of the client in the consultation or those to whom 
disclosure is reasonably necessary for the transmission of the information or the accomplishment 
of the purpose for which the lawyer is consulted, and includes a legal opinion formed and the 
advice given by the lawyer in the course of that relationship.” Evid. Code § 952 (defining 
“confidential communication between client and lawyer”); see Evid. Code § 954 (providing that 
a client “has a privilege to refuse to disclose, and to prevent another from disclosing, a 
confidential communication between client and lawyer”). 

“The party claiming the privilege has the burden of establishing the preliminary facts necessary 
to support its exercise, i.e., a communication made in the course of an attorney-client 
relationship.” Costco, 47 Cal. 4th at 733; but see Behunin v. Superior Court, 9 Cal. App. 5th 833, 
844-45 (2017) (“‘Where a third party is present, no presumption of confidentiality obtains, and 
the usual allocation of burden of proof, resting with the proponent of the privilege, applies in 
determining whether confidentiality was preserved under § 952.’”) (quoting Sony Computer 
Entm’t Am., Inc. v. Great Am. Ins. Co., 229 F.R.D. 632, 634 (N.D. Cal. 2005)). After the 
asserting “party establishes facts necessary to support a prima facie claim of privilege, the 
communication is presumed to have been made in confidence and the opponent of the claim of 
privilege has the burden of proof to establish the communication was not confidential or that the 
privilege does not for other reasons apply.” Costco, 47 Cal. 4th at 733. “[B]ecause the privilege 
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protects a transmission irrespective of its content, . . . a court may not order disclosure of a 
communication claimed to be privileged to allow a ruling on the claim of privilege[.]” Id. at 739. 
Rather, courts generally determine claims of attorney-client privilege based on privilege logs, 
supporting declarations, and other extrinsic evidence. See Catalina Island Yacht Club, 242 Cal. 
App. 4th at 1125 (“Privilege logs have long been used by practitioners to list and describe the 
items to be protected.”). 

“The precise information required for an adequate privilege log will vary from case to case based 
on the privileges asserted and the underlying circumstances.” Id. at 1130. “In general, however, a 
privilege log typically should provide the identity and capacity of all individuals who authored, 
sent, or received each allegedly privileged document, the document’s date, a brief description of 
the document and its contents or subject matter sufficient to determine whether the privilege 
applies, and the precise privilege or protection asserted.” Id. If the asserting “party’s privilege 
log d[oes] not provide sufficient information for the court to evaluate whether the privilege 
applies[,]” then “the remedies available to the court are limited to ordering a further response that 
provides sufficient information to allow the court to rule on the merits.” Id. (“It does not follow 
that the responding party’s failure to meet its burden permits the trial court to find a waiver[ and 
order the assertedly privileged documents produced].”). However, the court “may impose 
sanctions, including evidence, issue, and terminating sanctions, if the responding party continues 
to provide insufficient information.” Id.

B. Defendants’ Privilege Logs Are Deficient Because They Lack Particular Descriptions and 
Group Unknown Numbers of Emails Under Single Entries. 

On January 23, 2017, Defendants employees—namely, attorneys Shawna Swanson and Eugene 
Holmes, as well as non-attorneys Eric Chaisson and Jose Garcia—received the WTW 
“[c]ompensation analysis conducted at the direction of Disney in‐house counsel for purposes of 
providing legal advice[.]” Andrus Decl. ¶ 2, Ex. A, Entry No. 1. As Plaintiffs note, at least 
twenty “related” emails were sent after receipt of the WTW analysis. Id. at Entry Nos. 103-23 
(cataloguing twenty assertedly privileged emails or chains); Davis Decl. ¶ 5 (explaining that 
Defendants catalogued entire email chains between or among the same individuals as single 
entries in their privilege log). Sixteen of these emails or chains were sent by and to non-attorney 
employees only, and the other four emails or chains only “CC’d” an attorney. Andrus Decl. ¶ 2, 
Ex. A, Entry Nos. 103-23.

The Court finds the produced supplemental privilege log(s) to be insufficient. “The information 
in the privilege log must be sufficiently specific to allow a determination of whether each 
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withheld document is or is not [in ]fact privileged.” Wellpoint Health Networks v. Superior 
Court, 59 Cal. App. 4th 110, 130 (1997). Here, the conclusory, uniform description of each entry 
as a “[c]ommunication related to compensation analysis conducted at the direction of Disney 
in‐house counsel for purposes of providing legal advice” provides the Court with scant 
information to determine whether a privilege applies. Andrus Decl. ¶ 2, Ex. A, Entry Nos. 103-
23. The uncertainty provided by those overly general, rote descriptions is exacerbated by 
Defendants’ cataloguing method of collapsing entire email chains (without identifying the 
number of included emails) under single log entries. Davis Decl. ¶ 5. As Plaintiffs note, most of 
the emails sent after receipt of the WTW report included only high-level, non-attorney 
Compensation and HR personnel. While Defendants adequately explain that their in-house 
counsel enlisted the aid of Compensation and HR personnel for purposes of obtaining the data 
and information necessary for WTW to conduct its analysis (that the in-house attorneys used to 
provide legal advice), that explanation holds little water with respect to communications that 
occurred only between non-attorneys after Defendants received WTW’s final deliverable. 

Moreover, that the after-the-fact communications occurred only between non-attorney personnel 
and executives, including sometimes exclusively between individuals that were not privy to 
initial receipt of the analysis from WTW, further indicates the potential non-privileged business 
purpose of those communications. See, e.g., Costco, 47 Cal. 4th at 735 (“Plaintiffs next point out 
that the attorney-client privilege does not attach to an attorney’s communications when the 
client’s dominant purpose in retaining the attorney was something other than to provide the client 
with a legal opinion or legal advice. For example, the privilege is not applicable when the 
attorney acts merely as a negotiator for the client or is providing business advice; in that case, the 
relationship between the parties to the communication is not one of attorney-client.”) (internal 
citations omitted); Andrus Decl. ¶ 2, Ex. A, Entry No. 122 (indicating email or chain including 
Director of Enterprise Compensation Julie Atwater, Vice President of International 
Compensation Janet Pate, and Secretary Steven Gonzales). The privilege log also shows that, a 
week after receiving the WTW report, Ms. Atwater “emailed [fifteen] other Disney employees 
(all of them non-attorneys) about the report, often attaching an excel spreadsheet.” Pls.’ Reply, 
6:9-12. These fifteen individuals were exclusively either Vice Presidents, Directors, or Senior 
Managers. Id. at 6:13-27. As Plaintiffs note, “[i]t does not take a stretch of imagination to 
conclude that more than a dozen Disney Compensation executives were discussing business 
policy in the aftermath of receiving the 2017 Report . . . .” Id. at 7:7-9. This uncertainty, 
however, is only exacerbated by the unknown frequency of communications between these 
individuals. 

Finally, none of the privilege log entries for the after-the-fact emails indicate whether those 
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emails or chains “include[d] a legal opinion formed and the advice given by the lawyer in the 
course of th[e attorney-client] relationship.” Evid. Code § 952; see Pls.’ Reply, 6:4-5 (“None of 
the descriptions of the after-the-fact emails contend that they were “seeking,” “providing,” or 
“transmitting” legal advice.”). 

C. Defendants Must Provide Further Responses to Plaintiffs’ Request for Production, No. 51. 

Plaintiffs’ Request for Production, No. 51, seeks all written agreement(s) between Defendants 
and WTW relating to the 2017 pay equity analysis. Pls.’ Sep. Statement, Req. for Prod., No. 51. 
Plaintiffs’ Special Interrogatories, Nos. 40 and 41, seek verbatim recitations of any statements 
within the 2017 pay equity analysis regarding its purpose or objectives. Id. at Spec. Interrog., 
Nos. 40-41. Defendant contends that compelling any further responses is unwarranted because 
the requested information and documents (i.e., the retention agreement(s) with—and 2017 pay 
equity analysis produced by—WTW are attorney-client privileged). The Court disagrees. 

Even assuming the 2017 pay equity analysis is privileged (an issue the Court is not currently 
deciding given the ruling above), Defendants’ reliance on Costco Wholesale Corp. v. Superior 
Court, 47 Cal. 4th 725, 766 (2009), and Jensen v. BMW of North America, LLC, No. 18cv103-
WQH (NLS), 2019 WL 3306297, at *2 (S.D. Cal. July 23, 2019), to protect production of any 
written agreements with WTW is unpersuasive. First, even if Costco held that a “report 
analyzing[ a] client’s wage-and-hour compliance, based on interviews of warehouse employees, 
was attorney-client privileged where ‘[the attorney] was presented with a question requiring legal 
analysis and was asked to investigate the facts she needed to render a legal opinion[,]’” it does 
not follow that an agreement retaining an external consultant or technical analyst pursuant to that 
end is attorney-client privileged too. Defs.’ Sep. Statement Response (citing Costco, 47 Cal. 4th 
at 766). Second, Jensen is similarly unpersuasive. See 2019 WL 3306297 at *2 (denying motion 
to compel production of engagement letter because “privilege covers [Plaintiff’s] retainer 
agreement with his attorneys . . .”); Defs.’ Opp’n, 12:10-12 (“Putting aside the fact that a district 
court case applying federal law . . . has no authority over a privilege issue under California law 
in California state court . . . .”). Even assuming a retention agreement between an attorney and 
client is privileged under California law, it does not follow that an attorney’s (or even a client’s) 
agreement with an outside consultant or analyst is similarly privileged. 

Here, the Court concludes—based on (1) the statutory definition of attorney-client privilege, and 
(2) the lack of binding or persuasive caselaw countenancing a different conclusion—that the 
written agreements with WTW are not privileged. Nonetheless, if Defendants so request, then the 
Court shall “conduct . . . an in camera review of the communication at issue to determine if some 
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protection is warranted notwithstanding the waiver[,] exception[, or inapplicability of the 
privilege].” Costco, 47 Cal. 4th at 740. 

For now, the Court defers ruling upon whether to compel further responses to Plaintiffs’ Special 
Interrogatories, Nos. 40-41. To the extent Plaintiffs request verbatim recitations from the 2017 
pay equity analysis itself, then—assuming the 2017 pay equity analysis is privileged—such a 
request would violate the prohibition on court “order[ed] disclosure of a communication claimed 
to be privileged to allow a ruling on the claim of privilege,” Costco, 47 Cal. 4th at 739. If the 
Court cannot order disclosure of the communication, then it follows that the Court cannot order 
disclosure of part of the communication, even in the form of a recitation. 

To that end, Plaintiffs’ reliance on Cornish v. Superior Court, for the proposition that Evidence 
Code section 915 “does not preclude the court from reviewing the facts asserted as the basis for 
the privilege[,]” is unpersuasive. 209 Cal. App. 3d 467, 480 (1989). Immediately after citing to 
Cornish, the Supreme Court in Costco stated that, “[a]s we have explained, section 915 prohibits 
disclosure of information claimed to be privileged in order to determine if a communication is 
privileged.” 47 Cal. 4th at 740. 

Finally, Ms. Swanson’s declaration, while not questioned by this Court, is an insufficient 
substitute for Plaintiffs’ requested discovery. On one hand, Ms. Swanson can only declare facts 
to which she has personal knowledge. On the other hand, Defendants—as corporate entities—
have a “duty to obtain information from all sources under [their] control . . .” when responding to 
discovery. Castaline v. City of Los Angeles, 47 Cal. App. 3d 580, 588 n.7 (1975) (emphasis 
added); accord Gordon v. Superior Court, 161 Cal. App. 3d 157, 167-68 (1984). 

Conclusion

Plaintiffs’ motion is GRANTED in part. The Court finds Defendants’ privilege logs to be 
insufficient. Defendants are directed to provide updated privilege logs particular descriptions for 
each document or email catalogued in their privilege logs. With respect to the 2015-16 log, this 
order is limited to the entries the Court cites in the second paragraph of this ruling. The Court 
will address the issues relating to Plaintiffs’ Request for Production, No. 51 during the next 
hearing, with the request Defendants advise the Court whether they request in camera review of 
the written agreement(s). Defendants are not required to provide any further responses to 
Plaintiffs’ Special Interrogatories, Nos. 40 and 41, at this time, however, the Court retains 
jurisdiction to revisit that matter a later, more appropriate date. 
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The deadline to provide the updated privilege logs is 10/16/2020. 

The briefing on the privilege logs is to be filed and served by 10/26/2020 and the response is to 
be filed and served by 11/5/2020.

Hearing - Other Privilege Logs is scheduled for 11/13/2020 at 09:30 AM in Department 1 at 
Spring Street Courthouse.
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