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1

I.

2
3

INTRODUCTION.
Netflix hereby objects to the Discovery Referee 's Repo1i and Recommendation N o. 37

("Repo1i No. 37") insofar as it grants Fox 's Motion to Compel Complian ce with Order No. 16. 1

4

This case involves ve1y specific agreements: Fox 's written employment agreements with

5

its business executives th at contain a specified length of employment (Fox's " Fixed-Te1m

6

Employment Agreements") .
. Fox has

8

asse1ied three causes of action based on its claims that (1) Netflix induced two Fox employees to

9

breach th ese agreements and (2) Netflix will continue to induce m ore employees to breach these

10

agreements. Netflix, in response, has asserted defenses and counterclaims arguing that these

11

agreements are unconscionable, void against public policy, and constitute unfair business practices.

12

The case does not involve Netflix 's agreements or any other kinds of Fox's agreements (e.g., Fox's

13

"above-the-line" talent agreements with actors or directors working on Fox's films or television

14

programs) .

dl
in

e

7

Nonetheless, in relevant paii, Report N o. 37 recommends compelling Netflix to produce

16

infonnation about ce1iain "above-the-line" talent agreements between ce1iain actors who work on

17

ce1iain Netflix television shows and the non-pa1iy Netflix subsidiai·ies that create those shows.

18

Netflix objects to this recommendation because (1) those agreements are wholly iITelevant to the

19

issues in this case and (2) they are not responsive to any pending discovery requests.

D

ea

15

20

Fox's theo1y of relevance is tenuous at best. Fox acknowledges that Netflix's contracts ai·e

21

not the subject of any claim, but contends that it can prove that its own Fixed-Tenn Employment

22

Agreements with its employees ai·e valid and enforceable by showing that Netflix uses similar

23

agreements with its actors. This ai·gument fails for two reasons. First, it is a non-sequitur.

24

Regai·dless of their te1ms, Netflix 's agreements have no bearing on whether Fox 's agreements with

25

its employees ai·e enforceable. N othing in Netflix's contracts will make Fox's contracts any m ore

26

1

27

28

Fox's motion to compel was an omnibus motion raising a number of unrelated discovery issues . Netflix's objection
only applies to the portion of the motion relating to Order No. 16. See Attachment. 2 (5/8/ 19 Fox's MTC Compliance
with Order No. 16) at 3-5. Repo1t No. 37 is attached hereto as Attachment 1, and the underlying motion, opposition,
and reply have been attached hereto as Attachments 2, 3 and 4, respectively. Relevant underlying Exhibits have been
attached to the Declaration of Jason Yu (hereinafter, "Yu Deel."), in suppo1t of these objections.
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1

or any less consistent with the law. Second, Netflix’s above-the-line talent agreements are not even

2

remotely similar to Fox’s agreements. They are not employment agreements, they do not require

3

the individuals to work exclusively for Netflix, they involve “above-the-line” talent (actors) (who

4

are treated differently than standard employees under the law), and they involve entities that are

5

not parties to this case. Indeed, the Court has already issued orders finding that such “above-the-

6

line” talent agreements “have no bearing” on the issues in this case. 2
Fox’s theory of responsiveness is non-existent. Fox’s motion was framed as a motion to

8

compel compliance with Order No. 16. Order No. 16 denied Fox’s motion to compel documents

9

responsive to Request for Production No. 78, which asked Netflix to produce any personal services

10

agreements that had actually resulted in a person being subject to a fixed-term agreement for seven

11

or more years. In denying the motion, Order No. 16 stated that Fox could serve an interrogatory or

12

take a deposition to “test” its theory of whether Netflix had such documents. But Fox did not serve

13

any such interrogatory or notice any such deposition.

14

investigation and conferral, Netflix served a verified amended response to Request No. 78

15

confirming that it had no responsive documents: Netflix does not have any fixed-term employment

16

agreements and none of its talent agreements have resulted in anyone being subject to a contract

17

for more than seven years. Accordingly, Fox has sufficiently “tested” its request and, in fact,

18

received a full response to its original request. Having received its response (but disliking it), Fox

19

then moved to compel information about any contract that hypothetically could result in a term of

20

over seven years regardless of how long the actor has actually been under contract and even though

21

it has not served a request for such information. And Report No. 37 recommends compelling that

22

information even though there is no such request. Such agreements aren’t responsive to Request

23

No. 78 (or any other pending request).

dl
in

e

7

D

ea

And, in any event, after additional

24

Report No. 37 thus instructs Netflix to provide information that is completely irrelevant and

25

non-responsive. Netflix respectfully objects to the Referee’s finding of relevance and his finding

26

of responsiveness, and requests that the Court modify the order to deny Fox’s motion.

27

2

28

See, e.g., Yu Decl., Ex. I (Jul. 24, 2018 Order No. 7) at 7 (“In sum, the contracts at issue in this request differ
significantly in several material respects from Fox’s fixed-term agreements at issue in this case such that they have no
bearing upon the enforceability of Fox’s agreements or upon either of the party’s positions.”).
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1
2

II.

BACKGROUND.
A.

The Claims and Defenses at Issue in This Case Relate to Fox’s Fixed-Term
Employment Agreements with Business Executives.

3

This case concerns Fox’s “Fixed-Term Employment Agreements,” which Fox’s complaint
4
defines as Fox’s “written employment agreements for a specified term with certain of its
5

executives.” 9/16/2016 Fox Complaint (“Compl.”) ¶ 8 (emphasis added). Fox alleges that Netflix

6
is interfering with these specific agreements by hiring away certain executives subject to those
7
agreements.
8

Id. ¶¶ 9-45.

Netflix alleges that these specific agreements are unenforceable.

10/19/2016 Netflix Cross-Complaint (“Cross-Compl.”) ¶¶ 15 and 20 n1.

9
The case does not concern Netflix’s agreements or any other kinds of Fox agreements.
10

e

Netflix does not claim that anyone has interfered with any of its agreements. Fox does not claim
11

dl
in

that Netflix has somehow induced Fox’s above-the-line talent (actors, directors, producers, etc.) to
12

breach their talent agreements. Fox has not produced any of its talent agreements in this case.
13
14

B.

15

The Court Has Already Decided That “Above-The-Line” Talent Agreements
Are Not Relevant.

Report No. 37 relates to agreements with “above-the-line” talent (e.g., actors, musicians,

ea

16

directors, producers). “Above-the-line” talent agreements vary wildly in their terms, but often
17

resemble content deals far more than they resemble personal services agreements. They are very
18

D

different from the Fox Fixed-Term Employment Agreements at issue in this case. Among other
19

things, (1) they are not employment agreements, (2) they are not “exclusive” in the way employment
20

agreements are because the talent can work on other projects, and (3) they involve services that are
21
special and unique and thus treated differently under the law. Moreover, in most cases, the terms
22
of such agreements are highly confidential and include sensitive trade secrets that cause competitive
23
harm if disclosed to competing studios.
24
The Court has already recognized the significant differences between “above-the-line”
25
talent agreements and the employment agreements at issue in this case. Specifically, earlier in the
26
case, Fox asked for certain of Netflix’s talent agreements on the grounds that they contain “fixed27
terms” and are therefore similar to the Fox agreements Netflix contends are unenforceable. The
28
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1

Referee squarely rejected Fox’s arguments and the Court adopted the order. Yu Decl., Ex. I (Order

2

No. 7). Specifically, the order stated:

9

Id. at 7. The order also plainly found that “above-the-line” agreements have no bearing on the

10

enforceability of the contracts at issue in this case and would unduly expand discovery by pulling

11

those types of agreements into the case. Id. (“In sum, the contracts at issue in this request differ

12

significantly in several material respects from Fox’s fixed-term agreements at issue in this case

13

such that they have no bearing upon the enforceability of Fox’s agreements or upon either of the

14

party’s positions. It is also likely that expanding the scope of discovery from corporate executives

15

to ‘above-the-line’ creative talent would unduly expand discovery to an unacceptable degree.”).

6
7

16

C.

17

dl
in

5

Request for Production No. 78 Sought Talent Agreements That Had Actually
Resulted Seven Years of Contractual Services, and the Court Denied Fox’s
Motion to Compel.

ea

4

e

8

[The talent agreements] concern a different, non-party Netflix entity and
independent contractors, not employees. The contracts further pertain to “abovethe-line” talent as noted above and not corporate executives. Additionally, Netflix
points out that the term “exclusive” has different meaning when describing an
agreement for content than it does when describing an agreement for employment.
For example, … its contracts with Ms. Rhimes, Ms. Beers and ShondaLand do not
prohibit the latter from continuing to produce content with other entities such as
ABC. In contrast, nothing has been presented thus far to suggest that Flynn and
Waltenberg were permitted to provide services similar to that which they provided
to Fox to non-Fox entities while under their fixed-term agreements.

3

Despite the Referee’s clear direction on “above-the-line” talent agreements, Fox continued

19

its pursuit for these sensitive contracts through other means. On September 21, 2018, Fox

20

subsequently served Request for Production No. 78, which sought the following:

21
22
23

D

18

All DOCUMENTS constituting PERSONAL SERVICES AGREEMENTS
between NETFLIX, or any NETFLIX-affiliate, and an individual, for which an
individual was subject to PERSONAL SERVICES AGREEMENTS with
NETFLIX, or a NETFLIX-affiliate, for more than seven consecutive years, i.e.,
continuously under one or more agreements.

24
25

Yu Decl., Ex. H (10/22/2018 Netflix’s Resp. to RFP, Set 6) at Request No. 78 (emphasis added).

26

In response, Netflix made clear that it does not and has not entered into fixed-term employment

27

agreements with its below-the-line employees or corporate executives. Id. at 15. Netflix further

28

stated that it declined to search for “above-the-line” agreements with non-party Netflix entities
4132-3192-9884
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1

given the burden of doing so and the fact that the Court had already ruled such agreements

2

irrelevant. Id. Fox again moved to compel.

3

The Referee again denied Fox’s motion, stating that he “remain[ed] committed to his prior

4

view that production of contracts between Netflix subsidiaries/related corporate entities and above-

5

the-line talent/production companies that contain terms greater than seven years (whether

6

individually or in the aggregate is) not warranted.” Yu Decl., Ex. 6 (3/26/2019 Order No. 16) at

7

13. The Referee reasoned that the “production of the underlying contracts would be unduly

8

burdensome when weighed against the relatively limited value of such information.” Id. Thus, the

9

Referee affirmed that Netflix did not need to produce “above-the-line” talent agreements in
response to Request No. 78 and in line with his prior ruling in Order No. 7. Id.

e

10

The Referee did, however, state that Fox could seek narrower and less burdensome

12

discovery, in the form of an interrogatory or deposition, in order to “test” whether Netflix had

13

entered into such agreements. Specifically, the order stated that Fox could propound additional

14

interrogatories or depositions to “test the following assertions: (a) that Netflix subsidiaries/related

15

corporate entities 3 enter or have entered into fixed-term contracts with individuals or production

16

companies that, either individually or through multiple, ‘stacked’ contracts, contain terms greater

17

than seven consecutive years; and (b) that such contracts may be inconsistent with Netflix’s

18

interpretation of the seven-year rule.” Id. at 13-14.

D

ea

dl
in

11

D.

19

Fox Did Not Serve Any Additional Discovery Requests.

Although Order No. 16 suggested Fox could seek a narrower scope of discovery in the form

20
21

of interrogatories or depositions, Fox did not propound any additional discovery. Fox did not serve

22

an interrogatory asking whether Netflix had ever entered into such responsive agreements nor did

23

Fox propound a corporate deposition for a person most knowledgeable about that issue.

24

Instead, Fox sent a meet and confer letter demanding that Netflix produce above-the-line

25

talent agreements with certain actors on Netflix shows (presumably, Fox simply identified the

26

longest running shows on Netflix and then picked the most prominent actors). Yu Decl., Ex. 8

27

3

28

The Referee clarified that the request does not include contracts between persons and other third-party studios. Id. at
14 (“[T]his recommendation does not extend to contracts between third-party production companies retained by Netflix
where such third-party companies separately contract with individuals or other production companies.”)
4132-3192-9884
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1

2
3

(3/1/2019 M . Lens Letter). Specifically, Fox asked th e following:
Fox requests that N etflix produce agreements, including amendments, extensions,
modifications, etc. concerning six individual and/or the entity through which the
individual contracts with the entity producing the program :

4

5
6

I

7

8

I

9

I

dl
in

11

e

10

12

Id. at 2. N etflix disagreed that it was appropriate for Fox to request additional documents given the
13

Referee's denial of Fox's motion to compel documents. See Yu Deel. , Ex . 9 (3/21/2019 J. Yu

14

Letter). N onetheless, N etflix investigated the specified contracts in good faith and detennined th at
15

none of them were responsive because (a) the first two contrncts listed ar e agreements between the

ea

16

actors and a third-party studio that made the shows (not a N etflix-related entity) and (b) the other
17

fom contracts were agreements for a Netflix-created show that was less than seven years old and
19

thus the actors in th ose contrncts had not been under contrnct for anywhere near seven years. 4 Id.

D

18

Fox also asked certain Netflix deponents- whom Fox had already noticed, presumably

20

because of their involvement with Ms. Flynn's recrnitment-about th ese specific talent agreements.
21
None of th e witnesses testified that N etflix or its subsidiaries had entered into contracts responsive

22
to RFP No. 78 (i.e., agreements that had actually resulted in a tenn oflonger than seven years alone
23
or in combination). Rather, the witnesses mostly confomed that the agreements Fox asked about

24
25
26
27

28
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1

were not responsive because they were not Netflix agreements or because the actor had not been

2

under contrnct for more than seven years.

3
4

5
6

7

8
9

E.

Netflix Confirmed That It Did Not Have Any Documents Responsive to
Request for Production No. 78

dl
in

11

e

10

12

One month later-dete1mined to continue trolling for Netflix's talent contracts no matter
13

how remote-Fox followed up with another letter. ill this letter, Fox demanded (1) contracts with

14

various producers, including Shonda Rhimes, Betsy Beers, Ryan Murphy, Jenji Kohan, and Lauren

15

Morelli an d (2) the same agreements it had demanded in its earlier letter (i.e. , the agreements with

ea

16

various actors from "House of Cards," "Oran ge is the New Black," an d "Stranger Things") . Yu
17

Deel. , Ex. 12 (4/18/19 M. Lens Letter).

18
19

D

ill hopes of mooting this issue once an d for all, and despite th e fact that Fox had not served

an inteITogatory or noticed a deposition on the issue, Netflix undertook the burden of investigating

20

whether it or any of its subsidiaries had entered into any above-the-line contracts responsive to RFP

21
No. 78, i.e. , contracts "for which an individual was subject to Personal Services Agreements . ..
22
for more th an seven consecutive years."

Netflix dete1mined th at it did not have any such

23
agreements because Netflix only recently staiied creating its own content and, thus, did not stait

24

entering into talent agreements until ai·ound 2015. 5 Accordingly, none of its agreements were

25
26
27

28
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1

responsive.

2

confirming that it had no responsive documents. See Yu Decl., Ex. G (5/17/2019 Netflix’s verified

3

response to Request No. 78).

4

F.

5

Netflix subsequently served an amended verified response on May 17, 2019

Report No. 37 Recommends Compelling Information That is Irrelevant and
Not Responsive to Any Pending Discovery Request.

In the motion that led to Report No. 37, Fox sought to expand its already-irrelevant

7

document request to demand information about agreements that are even further afield that Fox’s

8

prior requests (which had already been denied). Specifically, without any pending request asking

9

for such documents, Fox sought to compel Netflix to produce any above-the-line talent agreement

10

that could hypothetically result in more than a seven year duration through the extension of options

11

(even if the contract had not actually resulted in a term of more than seven years). Netflix opposed

12

on relevance and responsiveness grounds.

dl
in

e

6

Report No. 37 instructs Netflix to provide additional information about whether any Netflix

14

entities have entered into such contracts. Attachment 1 at 7-8. It finds that “[t]he anticipation, or

15

even the contractual possibility, of an extension is sufficient to create relevance.” Id. at 7. It further

16

finds that excluding contracts simply because the individual under contract has not actually been

17

subject to a term of greater than seven years (i.e., the fact that the contract is not responsive to RFP

18

No. 78) “improperly values form over substance.” Id.

19

III.

D

20

ea

13

LEGAL STANDARD.
When a Referee is appointed pursuant to Cal. Civil Procedure Code § 639, as is the case

21

here, the court must review any objections to a Referee report and responses thereto. Cal. Civ.

22

Proc. Code § 643(c). “The court has broad discretion to determine the best method for considering

23

a party’s challenges to the referee’s findings. . . .” Lopez v. Watchtower Bible & Tract Soc’y of

24

New York, Inc., 246 Cal. App. 4th 566, 589 (2016). But, “[p]rocedural due process requires the

25

judge to consider the referee’s report independently before acting on the referee’s

26

recommendations.” Judge’s Review:, Cal. Judges Benchbook Civ. Proc. Discovery § 5.25;

27
28
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1

Rockwell Int’l Corp. v Superior Court, 26 Cal. App. 4th 1255, 270 (1994) (failure to consider

2

referee’s report independently was abdication of judicial responsibility); Aetna Life Ins. Co. v

3

Superior Court, 182 Cal. App. 3d 431, 436 (1986) (no indication in record that judge made

4

independent determination, despite objections; order vacated).

5

IV.

ARGUMENT.

6

Netflix requests that the Court modify Report No. 37 to deny Fox’s Motion to Compel

7

Compliance with Order No. 16 in its entirety. The information at issue is not relevant or responsive.

8

A.

Netflix’s “Above-The-Line” Talent Agreements Are Not Relevant.

9

Netflix objects to the Referee’s finding of relevance.

This litigation concerns the

interference with and enforceability of Fox’s exclusive employment agreements with its business

11

executives that contain a specified term. It does not concern Netflix contracts at all, and it certainly

12

does not concern Netflix’s (or any company’s) “above-the-line” talent agreements.

dl
in

e

10

Fox does not contend that Netflix’s agreements are the subject of any claims or defense.

14

Instead, Fox appears to contend that it can somehow prove that its own Fixed-Term Employment

15

Agreements are valid and enforceable by showing that Netflix uses similar agreements. That

16

argument fails for two reasons.

ea

13

First, Netflix’s contracts—regardless of their terms—are irrelevant to the enforceability of

18

Fox’s contracts. Even if Netflix had contracts that were identical to Fox’s, this would not make

19

Fox’s agreements any less or any more enforceable. Netflix’s conduct does not dictate contract

20

law. The enforceability of Fox’s agreements will be determined by the terms of those contracts,

21

the conditions under which they were entered into, and applicable California law, not Netflix’s

22

contracting practices.

D

17

23

Second, even if Netflix’s own contracts could somehow justify Fox’s, the “above-the-line”

24

talent agreements at issue in this motion would still be irrelevant. In its scorched earth approach to

25

discovery, Fox has tried repeatedly to obtain Netflix’s contracts by arguing that they are similar to

26

Fox’s own contracts. With each subsequent request, however, Fox has moved further and further

27

from the types of agreements at issue here and, now, there is no relationship whatsoever:

28
4132-3192-9884

-9-

NETFLIX, INC.’S OBJECTIONS TO REFEREE REPORT AND RECOMMENDATION NO. 37

•

Early in discovery, Fox asked Netflix to produce Netflix’s fixed-term employment
agreements with its employees and argued that they were relevant because they would be
similar to Fox’s agreements. Netflix disputed the relevance, but since Netflix does not use
such agreements, it confirmed that it did not have any responsive documents.

•

Later, Fox asked for “above-the-line” talent agreements with specific producers and argued
that they were relevant because they have fixed-terms. See e.g., Yu Decl., Ex. I (Order No.
7) at 6-7 (Request No. 47). The Court agreed that such agreements are “fundamentally
different” from the contracts at issue in this case even if they do have fixed-terms, and thus
denied Fox’s motion to compel. See Id. at 7.

•

Then, in Request No. 78, Fox sought “above-the-line” talent agreements, with non-party
Netflix entities, that have resulted in an individual being subject to fixed-term services for
longer than seven years. The Court again denied Fox’s request, and, in any event, Netflix
ultimately confirmed, again, that it had no such agreements. Yu Decl., Ex. G (5/17/2019
Netflix’s verified response to Request No. 78).

•

Now, without any corresponding discovery request, Fox demands “above-the-line” talent
agreements (that are not exclusive employment agreements), with non-party Netflix
entities, that have not resulted in an individual being subject to fixed-term services for
longer than seven years, but that could hypothetically result in an individual being subject
to fixed-term services for longer than seven years. Nothing about these contracts bears on
the claims or defense in this case.

2
3
4
5
6
7
8
9

11
12
13
14

dl
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1

Report No. 37 states that such agreements are relevant because Netflix contends that Fox’s
15

Fixed-Term Agreements are unenforceable if the term will exceed seven years. But the fact that

ea

16

some of Netflix’s talent agreements may have one detail in common with the Fox employment
17

agreements at issue in this case does not make them relevant or discoverable. Notably, even though

D

18

Fox’s agreements are at issues in this case, Fox has not produced any of its own “above-the-line”
19

talent agreements (regardless of whether they could or actually have resulted in the actor providing
20

fixed-term services for more than seven consecutive years). This is because neither party has
21
challenged the enforceability of any “above-the-line” talent agreements for any reason (regardless
22
of how long they run). They simply are not at issue or relevant. If Fox’s theory of relevance were
23
sound, then it too would have to produce all such talent agreements in response to Netflix’s
24
discovery requests, which is why the Court previously found that “expanding the scope of discovery
25
from corporate executives to ‘above-the-line’ creative talent would unduly expand discovery to an
26
unacceptable degree.” Yu Decl., Ex. I (Order No. 7) at 7.
27
Discovery is not unlimited; it has its bounds and courts must safeguard against discovery
28
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1

that exceeds these bounds. See Calcor Space Facility, Inc. v. Superior Court, 53 Cal. App. 4th 216,

2

223, (1997), as modified (Mar. 7, 1997) (“Although the scope of civil discovery is broad, it is not

3

limitless.”); Hickman v. Taylor, 329 U.S. 495, 507 (1947) (“[D]iscovery, like all matters of

4

procedure, has ultimate and necessary boundaries.”); Carrera v. First Am. Home Buyers Prot. Co.,

5

No. 13CV1585-BAS (JLB), 2014 WL 3695403, at *1 (S.D. Cal. July 23, 2014) (Courts “must

6

safeguard against discovery that goes beyond the bounds of relevancy.”). As the Court already

7

found, the discovery at issue here far exceeds those bounds because, above-the-line talent

8

agreements “have no bearing” on the issues in this case. Accordingly, Netflix respectfully requests

9

that the Court modify Report No. 37 to find that Netflix’s “above-the-line” talent agreements are
not relevant and deny Fox’s motion on that basis.

e

10

B.

Netflix’s “Above-The-Line” Talent Agreements Are Not Responsive.

12

Netflix further objects to Report No. 37 because it orders Netflix to provide information

13

that is not responsive to the underlying discovery request (Fox’s Request for Production No. 78).

14

Netflix has now investigated and fully responded to Request No. 78. See Yu Decl., Ex. G

15

(5/17/2019 Netflix’s verified response to Request No. 78). That request seeks all personal service

16

agreements between Netflix entities and an individual “for which an individual was subject to” (in

17

the past tense) a term spanning more than seven years (whether in a single contract or multiple

18

“stacked” contracts.). Id. (emphasis added). Netflix has confirmed in a verified response that it

19

does not have any such agreements (regardless of whether they are employment agreements or

20

“above-the-line” talent agreements). Id. As noted above, it did so because, after additional

21

conferrals and investigation, Netflix confirmed that it did not enter into talent contracts until around

22

2015 (four years ago) when it started creating its own content. Prior to that, Netflix licensed content

23

from third-party production companies. See e.g., Yu Decl., Ex. 7 (2/7/2019 C. Holland Dep. Tr.)

24

at 205:2-8 and Ex. 11 (3/15/2019 M. Schaffer Dep. Tr.) at 76:24-77:4; 87:16-22; 88:2-89:13.

D

ea
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25

Fox appears to argue that Order No. 16 granted Fox certain discovery that it had not asked

26

for. But Order No. 16 merely stated that Fox could serve additional interrogatories or deposition

27

notices for purposes of “testing” its theory to determine whether any Netflix entities entered into

28

contracts responsive to Request No. 78. Fox never served any such discovery requests, and, in any
4132-3192-9884
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1

event, Netflix has since provided a verified response establishing that there are no such contracts.
Report No. 37 acknowledges the limited scope of RFP No. 78. Attachment 1 at 6 (“Request

3

No. 78 seeks all documents constituting personal services agreements between Netflix (or any

4

Netflix affiliate) and an individual for which that individual was subject to personal services

5

agreements with Netflix for more than seven consecutive years.”) (emphasis added). But it then

6

recommends ordering discovery related to non-responsive agreements even though they are not

7

responsive to any pending discovery request. Accordingly, Netflix also respectfully objects to the

8

Report because it compels production of admittedly non-responsive information. Pursuant to that

9

objection, Netflix requests that the Court modify Report No. 37 to deny Fox’s request because

10

“above-the-line” talent agreements that could hypothetically result in terms of more than seven

11

years, but that have not resulted in such terms are not responsive to RFP No. 78 and Fox has already

12

received a complete response to RFP No. 78.

13

V.

dl
in

e

2

CONCLUSION.

Netflix respectfully requests that the Referee modify Report No. 37 and deny Fox’s motion

15

to compel compliance with Order No. 16 because it seeks information that is irrelevant and not

16

responsive to any pending discovery request.

17

Dated: July 18, 2019

ea

14

19
20

D

18

ORRICK HERRINGTON & SUTCLIFFE LLP
/s/ Karen G. Johnson-McKewan
KAREN G. JOHNSON-McKEWAN
Attorneys for Defendant and Cross-Complainant
NETFLIX, INC.

21
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25
26
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28
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Richard Chernick
JAMS
1925 Century Park East, Suite 1400
Los Angeles, CA 90067
213/253-9790 213/620-0100 (fax)
rchernick@jamsadr.com
Referee
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

9

12
13

TWENTIETH CENTURY FOX FILM
CORPORATION, a Delaware Corporation
and FOX 21, INC., a Delaware
Corporation,
Plaintiffs,

14

17
18

19
20
21

NETFLIX, INC., a Delaware Corporation,
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V.

REPORT AND RECOMMENDED
RULINGS ON FOX'S MOTION TO
COMPEL PRODUCTION OF
DOCUMENTS AND COMPLIANCE
WITH ORDER NO. 16
(Referee Order No. 37)

Defendant.

Judge: Hon. Marc D. Gross (Dep't R)

D

15

Case No. SC126423

dl
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e

COUNTY OF LOS ANGELES, WEST DISTRICT
10

AND RELATED CROSS-ACTION

Introduction

The Referee was appointed by the Court in this matter pursuant to Code of Civil

22
23
24

Procedure§ 639. See Order Appointing Referee dated March 6, 2018.
On May 8, 2019, Plaintiffs/Cross-Defendants Twentieth Century Fox Film Corporation

25

("TCFFC") and Fox 21, Inc. ("Fox 21) (collectively, "Fox") filed a motion to compel the

26

production of documents by and compliance of Defendant/Cross-Complainant Netflix, Inc.

27

("Netflix") regarding Order No. 31. On May 17, 2019, Netflix opposed the motion. On May 23,

28

1
RECOMMENDED RULINGS ON FOX'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS AND
COMPLIANCE WITH ORDER NO. 16

1
2

3

2019, Fox submitted a reply.
The Referee heard argument on the motion on May 31, 2019.

Appearances:

4

Molly M. Lens, Esq.

9

10
11
12
13

14
15

16
17

18
19
20
21
22

e
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Michael D. Weil, Esq.
Russell P. Cohen, Esq.
Jason Yu, Esq.
Michael C. Chow, Esq.
Orrick, Herrington & Sutcliffe LLP
405 Howard Street
San Francisco, CA 94105
415/773-5700 415/773-5759 (fax)
mweil@orrick.com
rcohen@orrick.com
j asonyu@orrick.com
mchow@orrick.com
Attorneys for Defendant/Cross-Complainant
Netflix, Inc.
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Leah Godesky, Esq.
O'Melveny & Myers, LLP
1999 A venue of the Stars
Los Angeles, CA 90067
310/553-6700 310/246-6779 (fax)
mlens@omm.com
lgodesky@omm.com
Attorneys for Plaintiffs/Cross-Defendants
Twentieth Century Fox Film Corporation and Fox 21, Inc.
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Factual Background

The basic factual background of this case is well-known by the Referee and Court and
has been discussed at length in numerous other Referee Orders. As discussed in Ref. Order No.

23
35, the Referee has determined that under, inter alia, the Court's reference Orders, he has the

24
25

authority and jurisdiction to hear and decide this motion and the other motions in this batch heard

26

on May 31, 2019, notwithstanding prior contentions that May 15, 2019 marked the original cut-

27

off date on the Referee's ability to hear further motions on fact discovery. Good cause otherwise

28

2
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I

exists to hear and decide this motion given the parties' continuing dispute on previously-raised

2

(but apparently not finally resolved) discovery issues.

3

In this motion, Fox seeks an order compelling the production of various categories of

4

documents (see Motion at 1-3 and discussion, infra) and Netflix's compliance with Order No.

5
6

7

16. Order No. 16 found that Fox was entitled to discoverwhethcrNctflix, Inc.
subsidiaries/related corporate entities enter or have entered into fixed-term personal services

8

agreements with individuals or production companies containing a term of greater than seven

9

years, whether in an individual contract running over seven years, or whether in multiple,

e

11

consecutive contracts that are "stacked" without a break between them. In addition, Order No.
16 noted that if such contracts exist, Fox should also be entitled to receive confirmation as to

dl
in

10

12

whether Netflix, Inc. employees negotiate or have negotiated such contracts on behalf ofNetflix,
13

14

Inc. subsidiaries/related corporate entities and individuals/production companies. Although
Order No. 16 did not require Netflix to produce those kinds of contracts, the Referee expressed

16

his belief that Fox could obtain discoverable information on this issue via interrogatories or

17

deposition testimony.

19

D

18

ea

15

· Fox asserts that since Order No. 16 issued, it has attempted to obtain discovery on the

above via the deposition of Cindy Holland (Netflix's Vice President of Original Content).

20
21

22

Holland testified that certain of the individuals who contract with Netflix subsidiaries/related
corporate entities are exclusive to Netflix as a series regular for a period of time, and that their

23

contracts contain options to extend the period within which the exclusivity provision applies.

24

Nevertheless, Holland was unable to provide further information such as when amendments

25

occurred and how many years or options exist in those agreements.

26

Fox also deposed Mandy Schaffer, a Netflix deal attorney with knowledge about

27
Netflix's talent personal services agreements. When Fox asked Schaffer about certain
28

3
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1

agreements, including those for which Schaffer had submitted a declaration about their contents,

2

Netflix's counsel directed Schaffer not to answer questions about them.

3

Iri addition, Fox wrote Netflix on two occasions, requesting underlying agreements

4
relating to six individuals about whom it had questioned Holland. Following Schaffer's

5
6

deposition, Fox also asked Netflix to provide a narrow group of specified contracts and proposed

7

that Netflix could redact private, personal, and financial information. Netflix did not produce

8

any documentation or information in response to Fox's letters.

11

e

10

In this motion, Fox states that it is willing to continue to try and work with Netflix on a
mutually-agreeable means to provide the discovery referenced in Order No. 16. Alternatively, if
such efforts prove to be unfruitful, Fox requests that Netflix be ordered to provide sworn

dl
in

9

12

interrogatory responses addressing the issue and also to provide any agreements identified in

13

15

response to such interrogatory.

Fox also raises issues (primarily for discussion at the May 31 hearing) regarding

ea

14

outstanding depositions (see Motion at 5) regarding The Sucherman Group (a third-party

17

consultancy that has allegedly assisted Netflix in recruiting individuals under fixed-term

18

19

D

16

contracts) as well as witnesses who, with one exception, are all former Fox fixed-term employees
who currently work at Netflix and whom Netflix recruited during the term of their contracts.

20
21

22

The parties' respective contentions asserted in opposition and reply are discussed below
where appropriate.

23

Recommended Ruling

24

The Referee respectfully recommends that the Court grant in part Fox's motion to

25

26

the extent set forth below.

Fox's motion should be denied without prejudice as to recruitment-related "Court-

27
ordered" documents (see Opposition at 2). Fox's motion fails to specifically identify any non28

4
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1

produced documents. Further, the Referee finds that Netflix has completed a diligent search and

2

reasonable inquiry for documents, collecting documents from over 400 custodians and reviewing

3

over 400,000 documents. Additionally, in reply, Fox acknowledges that Netflix has produced

4
certain documents that were at issue at the time Fox filed its motion. Fox further notes that it is

5

8

9
10

11

any, following the completion of that review.

·Fox's motion should be denied as to recruiting-related documents stored in Google
Docs (see Opposition at 3). Netflix has demonstrated that it completed a diligent collection and
search of such documents, and produced many of them via other discovery responses and

e

7

still completing its review of the documents in this category and will raise additional issues, if

productions. Fox does not otherwise identify any specific documents that it is seeking or

12
lacking.
13

14

dl
in

6

Fox's motion should be denied as moot regarding its claim that Netflix failed to
produce documents in response to Order No. 7. In reply, Fox confirms that it has accepted

16

Netflix's representations made in opposition regarding this issue.

18

19

Fox's motion should be denied without prejudice as to its claim that Netflix failed to

D

17

ea

15

produce entire families (i.e., regarding failures to produce attachments to responsive
documents and failures to produce "parent" documents to responsive documents). Fox

20
21
22
23

shall be permitted to renew its contentions upon receipt ofNetflix's revised privilege log, which
will address these documents at issue.

Fox's motion should be denied without prejudice as to engagement letters and

24

invoices relating to attorney Lisa Lawson (who apparently represented certain Netflix

25

recruits). Fox should be permitted to renew its contentions upon review ofNetflix's

26

forthcoming privilege log, which will address these issues. Notwithstanding the above, Netflix

27

must produce forthwith all non-privileged documents in this category.

28
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1

2
3

The Referee recommends that the Court take no action at this time on Fox's motion
as to "post-May 31 depositions" and "Fox's May 3, 2019 deposition notices" as discussed on
pages 1-2 of Fox's reply. The parties appear to be in continuing discussions and negotiations

4

regarding such depositions. The Referee is willing to recommend that the Court so-order any

5

7
8

9
10

stipulations on such depositions should the parties be able to confirm unequivocal agreement on
same at the May 31 hearing.

Fox's motion should be granted in part as to its claims that Netflix has failed to

comply with Order No. 16,
Fox's request as to a hypothetical interrogatory should be denied. Similarly, Fox's

e

6

11

12

dl
in

request -- to the extent it seeks contracts (or information regarding contracts) between third-party
production companies retained by Netflix, Inc. whereby such third-party companies separately
13
14

contract with individuals or other production companies -- should be denied, consistent with
Order No. 16. Contracts entered into by third-party production companies are not relevant, no

16

matter the relationship between those companies and Netflix, Inc.

18
19
20

21

Request No. 78 was the Fox request at issue in the dispute that resulted in issuance of

D

17

ea

15

Order No. 16. Request No. 78 seeks all documents constituting personal service agreements
between Netflix (or any Netflix affiliate) and an individual for which that individual was subject
to personal services agreements with Netflix for more than seven consecutive years.

22

Netflix argues that the potentially responsive contracts in response to Request No. 78 are

23

not responsive at all. Netflix states that it did not begin creating and airing its own content until

24

2016. Shows that began to air on Netflix before 2016 were created under contracts that were

25

negotiated and entered into by third-party production companies. As discussed above, the

26

Referee finds that information regarding such pre-2016 Netflix shows is not discoverable.

27

As to shows it has created from 2016 and through the present, Netflix contends that

28
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1

contracts related to such shows cannot possibly be responsive to Request No. 78, because that

2

request sought contracts under which an individual was subjected for more than seven

3

consecutive years. In other words. for example. given that the earliest show in this category has

4

been in existence since only 2016, any individuals tied to that show cannot possibly have been

5
6

under contract for more than seven consecutive years. Netflix argues that the same reasoning

7

applies to its other shows, which all concern contracts that cannot be responsive to Request No.

8

78 given such temporal constraints.
Fox appears to argue that such contracts, even if they have not already spanned more than

10

seven years, are relevant if they contain a term greater than seven years, or, if they do not contain

12

such a term, provide options for Netflix to extend the contract beyond seven years.

dl
in
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e

9

Fox's reasoning is persuasive in this regard. Contracts (in the relevant category as
13
14

discussed above) that contain a term not exceeding seven years and that provide no extension

options are irrelevant. Contracts that contain a term greater than seven years are obviously

16

relevant. So too are multiple, "stacked" contracts that contain an aggregate term of more than

17

seven consecutive years. But, contrary to Netflix's view, contracts that contain a term fewer than

19

20
21

22

D

18

ea
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seven years -- but that also provide Netflix with an extension option -- are indeed relevant.
Netflix's contention that for a contract at issue to be relevant, an individual must have

been already subject to a term greater than seven years, improperly values fonn over substance.
The anticipation, or even the contractual possibility, of an extension is sufficient to create

relevance. Nctflix's swnuuuy judgment filing imlicatcs that one relevant aspect ofNctflix's

24

theory on the "seven-year rule" is whether Fox has exclusive, personal-service contracts that,

2:,

added together, could be for more than seven years, even if they have not yet reached the seven-

26

year mark. See Reply, Exhibit 28 at 1-2

27

28
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2
3
4

5

6
7

8

11
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(emphasis added).
Accordingly, Fox should be entitled to obtain information on whether Netflix, Inc. (via its

dl
in

9

subsidiaries/related corporate entities) enter or have entered into fixed-term contracts with

12

individuals or production companies that, either individually, or through multiple, "stacked"
13

14

contracts, or through contracts that contain a term not greater than seven years but that contain an

extension option exercisable by the Netflix entity (that would result in a contract's term

16

exceeding seven years). To be clear, Netflix's contention -- that the potentially responsive

17

"recent" 2016-to-the-present contracts are non-responsive because they could not possibly have

19

D

18

ea

15

already subjected an individual or production company to a tenn greater than seven years -- is
rejected.

20
21

22

The Referee finds that any conclusion that such information is ultimately insignificant
(legally or otherwise) given Netflix's attempt to distinguish the nature and circumstances of such

23

t:ontrnl:ts from Fux·s is nut unt: to bt: ma<lt: in <.lisoovery. The Referee reileratt:s that he:: has not

24

ordered production of any ofthe actual underlying Netflix-related contracts at issue; rather, he

25

has provided a means whereby Netflix can provide limited discovery on this topic.

26

Netflix shall thus, within 21 days, produce, for a deposition lasting no more than two

27

hours (absent good cause), an individual who will be competent to testify as to the above. If
28
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1

Netflix is unwilling or unable to do so, it must produce all such responsive contracts as

2

defined above within 30 days.

3

Additional Remarks

4

The Referee recommends that no sanctions, costs and/or attorneys' fees be awarded

5
6

in connection with this motion. The parties acted with substantial justification in litigating this

7

motion under the circumstances, where the relevant legal issues are complex and require

8

considerable judgment in their application to the facts of this case.

9

The Referee respectfully recommends that the Court make the rulings noted above.

10

e

recommendation to counsel and to the clerk for Judge Gross.

dl
in

11

JAMS Case Manager Jasmine Lu is requested to promptly forward this report and

12
13
14

Dated:

May 31, 2019

17

18
19
20

21

22

Richard Chernick
Referee

D

16
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IT IS SO ORDERED.

Dated: - - - - -, 2019
Hon. Marc D. Gross
Superior Court Judge

23
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25
26
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PROOF OF SERVICE BY E-Mail
Re: Twentieth Century Fox Film Corporation et al. vs. Netflix, Inc.
Reference No. 1220058722

I, Jasmine Lu, not a party to the within action, hereby declare that on June 05, 2019, I served the
attached REPORT AND RECOMMENDED RULINGS ON FOX'S MOTION TO COMPEL PRODUCTION
OF DOCUMENTS AND COMPLIANCE WITH ORDER NO. 16 (Referee Order No. 37) on the parties in the
within action by electronic mail at Los Angeles, CALIFORNIA, addressed as follows:

dpetrocelli@omm.com

e

Melissa S. Rabbani Esq.
David J. Marroso Esq.
Claire K. Mitchell Esq.
O'Melveny & Myers LLP
1999 Avenue of the Stars
8th Floor
Los Angeles, CA 90067-6035
Phone:310-553-6700
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Daniel M. Petrocelli Esq.
Molly Lens Esq.
J. Hardy Ehlers Esq.
O'Melveny & Myers LLP
1999 Avenue of the Stars
8th Floor
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Phone: 310-553-6700
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dmarroso@omm.com
cmitchell@omm.com
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Elizabeth M. Hanly Esq.
Ms. Olta Bejleri
O'Melveny & Myers LLP
1999 A venue of the Stars
8th Floor
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Phone: 310-246-6736
ehanl y@omm.com
obejleri@omm.com
Parties Represented:
Fox 21, Inc.
Twentieth Century Fox Film Corp.

Karen G. Johnson-McKewan Esq.
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mlens@omm.com
jehlers@omm.com
Parties Represented:
Fox 21, Inc.
Twentieth Century Fox Film Corp.

Erin M. Connell Esq.
Catherine Y Lui Esq.
Orrick, Herrington & Sutcliffe LLP
405 Howard St.
The Orrick Building
San Francisco, CA 94105
Phone:415-773-5700
kjohnson-mckewan@orrick.com
econnell@orrick.com
clui@orrick.com

Parties Represented:
Netflix, Inc.

Jason K. Yu Esq.
Lynne C. Hermle Esq.
Jesse Y. Cheng Esq.
Orrick, Herrington & Sutcliffe LLP
1000 Marsh Rd.

Ellen Caro Esq.
Kayvan Ghaffari Esq.
Jazmine Holmes Esq.
Orrick, Herrington & Sutcliffe LLP
405 Howard St.

The Orrick Building
San Francisco, CA 94105
Phone:415-773-5700
ecaro@orrick.com
kghaffari@orrick.com
jholmes@orrick.com
Parties Represented:
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Jacqueline D. Kaddah Esq.
Orrick, Herrington & Sutcliffe LLP
405 Howard St.
The Orrick Building
San Francisco, CA 94105
Phone:415-773-5700
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James E. Calderon Esq.
Orrick, Herrington & Sutcliffe LLP
1000 Marsh Rd.
Menlo Park, CA 94025
Phone:650-614-7400
j caldcron@orrick.com
Parties Represented:
Netflix, Inc.
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Menlo Park, CA 94025
Phone:650-614-7400
jasonyu@orrick.com
lchermle@orrick.com
jcheng@orrick.com
Parties Represented:
Netflix, Inc.
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Michael Ching-Yue Chow Esq.
Orrick, Herrington & Sutcliffe LLP
2050 Main Street
Suite 1100
Irvine, CA 92614
Phone: 949-567-6700
mchow@orrick.com
Parties Represented:
Netflix, Inc.

Kelsey Christianson Esq.
O'Melveny & Myers LLP
1999 A venue of the Stars
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Phone: 310-553-6700
kchristianson@omm.com
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I declare under penalty of perjury the foregoing to be true and correct. Executed at Los Angeles,:
CALIFORNIA on June 05, 2019.
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O 'Melveny
O'Melveny & Myers LLP
1999 Avenue of the stars
8th Floor
Los Angeles, CA 90067-6035

T +1 310 553 6700
F: + 1 310 246 6779
omm.com

May 8, 2019

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

Daniel M. Petrocelli
D: +1 310 246-6850
dpetrocelli@omm.com

Richard Chern ick
555 W. 5th Street, 32nd Floor
Los Angeles, CA 90013
Jlu@jamsadr.com

Re: Omnibus Motion to Compel Production of Documents and Compliance with Order
No.16

e

Dear Mr. Chernick:

A.

dl
in

Fox respectfully brings this motion addressing (a) a number of deficiencies in Netflix's
production of documents (including Netflix's failure to comply with prior Court orders); (b)
Netflix's failure to comply with Order No. 16; and (c) Netflix's refusal to produce for depositions
certain witnesses that it reserves the right to call at trial.

Document Production Deficiencies

ea

On April 24 , 2019 , Fox sent a letter addressing a number of issues with Netflix's production of
documents 1 and subsequently followed up on certain other issues that arose (or came to Fox's
attention) following the transmittal of Fox's letter. 2 Fox incorporates such prior correspondence
as if fully stated herein.

•

D

On Monday, May 6 (at 10:30 pm), after repeated follow-up efforts, Netflix responded. Netflix's
letter, however, raised as many questions as it answered .
Netflix's apparent failure to produce certain Court-ordered documents. While Netflix's
letter suggests that it fixed at least some of the deficiencies in its prior productions with
its production of additional documents in May 2019, Netflix did not identify which issues
it believed had been mooted, much less identify by Bates number the subsequentlyproduced documents that would have enabled Fox to independently evaluate such
claim . Accordingly, Netflix's response notwithstanding , Fox has no more information on
these issues currently than it did at the time of its April 24 letter. 3

1

See Ex. 1 (Lens April 24, 2019 letter).

2

See Ex. 2 (Irish April 30, 2019 e-mail).

3

In fact, as to Netflix's production of employment agreements for seven of Netflix's senior executives,
Netflix's letter raises new issues. Specifically, Netflix's May 6 letter suggests that Netflix limited its search
for such documents to certain records and may not have, for example, searched electronic repositories
and/or asked the executives for copies of their Court-ordered employment agreements.

Century City • Los Angeles • Newport Beach • New Yor1< • San Francisco • Silicon Valley • Washington, DC
Beijing • Brussels • Hong Kong • Lonelon • Seoul • Shanghai • Singapore • Tokyo

O 'Melveny
Netflix's apparent failure to produce, or log, engagement letters with Lisa Lawson (either
w ith Netflix or with recru itment candidates). as well as related correspondence and
invoices. While Netflix's letter conclusorily states that Netflix had produced or would log
such documents, it also (alarmingly) suggests that Netflix has not conducted a specific
search for these documents, even though they are clearly responsive to the Court's
August 2017 Order. 4 In addition , it is unclear the extent to which Netflix is claiming
privilege over such documents, includ ing whether Netflix is withholding them in a manner
that is inconsistent with Order No. 10.

•

Netflix's failure to produce Google documents used in. or related to. the recruitment of
candidates with fixed-term employment contracts. 5 Despite Netflix witnesses'
unambiguous testimony that the recruiting team at Netflix uses "Google docs" for
recruitment purposes, including to communicate w ith each other, Netflix does not dispute
that it did not collect and produce such documents. 6 Nor has it committed to rectifying
this issue but rather simply states that it is "conferring" internally on the issue. 7

•

Netflix's apparent failure to produce entire families. The parties seemingly agree that it
is improper to withhold attachments to responsive documents (and likewise that
"parents" to responsive attachments must be produced), unless there is a privilege or
privacy reason for withholding non-responsive "family members." Netflix, however, has
not confirmed that it has followed this practice. To the contrary, Netflix admits that it
divorced the "offer letters," required to be produced pursuant to Order No. 7 from the
accompanying and internally referenced "Netflix employment agreements."8

•

Netflix's failure to comply with Order No. 7. In Fox's April 24 letter, Fox inquired about
Netflix's failure to produce offer letters for Momita Sengupta and Matthew Dino, two
candidates with fixed-term contracts that Netflix successfully recruited. Netflix's
response to that letter states that it was not obligated to produce such documents
because both cand idates were hired in "late 2018" and therefore were not "'current
executives' at the time of [Order No. 7]" when Netflix was ordered to produce its offer
letters for all current executives at the director level and above. 9 But the parties also
agreed that they would each supplemental their respective document productions
through December 7, 2018. 10 Accordingly, Netflix's response suggests that Netflix has
played games with not only its obligations under the Court's prior orders but also the
parties' agreement to bring their productions current through December 7, 2018.
Moreover, even leaving Order No. 7 aside, Netflix should have produced such
documents as part of its supplemental response to the Court's August 2017 order, along

D
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•

4

See Ex. 3 (Yu May 6, 2019 letter) at 1.

5

See Ex. 4 (E. Higashi Rough Depo. Tr.) at 108:15-110:19.

6 See, e.g., id. at 109:9-12 ("Ms. Lens: And your recruiting team us[es] Google documents to
communicate with each other with respect to the recruitment of candidates at Netflix?" Ms. Higashi: "Yes
we do.").

7

See Ex. 3 (Yu May 6, 2019 letter) at 5.

8

/d. at 4.
/d. at 5.

9

10

See Ex. 20 (December 4 , 2018 J. Yu e-mail correspondence).
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w ith those individuals' Netflix employment contracts, and any and all other documents
relating to their recruitment. 11
During a telephonic meet and confer on May 7, 201 9, the parties committed to continuing to
meet and confer following the filing of Fox's motion in an effort to moot the issues related to
Netflix's deficient document productions before the May 31 hearing. Consistent with that
agreement, Fox is willing to continue meeting and conferring with Netflix and will apprise the
Referee if any of the issues raised herein, including those addressed in Fox's April 24 letter,
April 24 e-mail, and April 30 e-mail, are resolved before the May 31 hearing. Fox also
respectfully reserves the right to raise any add itional issues that arise with Netflix's document
productions at the May 31 hearing, especially in light of Netflix's recent significant production of
documents, which Fox has not yet had time to review and assess for compliance.

B.

Netflix Must Be Ordered To Comply With Order No. 16
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In issuing Order No. 16, the Referee found that it would be unduly burdensome to require Netflix
to produce all of its talent agreements exceeding seven years (either in a single contract or in
the aggregate), especially in light of Netflix's representation that it had entered into hundreds of
production contracts in the last couple of months. At the same time, however, the Referee held
that Fox was "entitled to discover whether Netflix subsidiaries/related corporate entities enter or
have entered into fixed term personal services agreements with individuals or production
companies containing a term of greater than seven years, whether in an individual contract
running over seven years, or whether in multiple, consecutive contracts that are 'stacked'
w ithout a break between them (that thus effectuate, in the aggregate, a term of more than seven
consecutive years)." 12 Order No. 16 further suggested that rather than an omnibus request for
production seeking "all" such documents, Fox might be able to request the information by
"interrogatories" or "by obtaining deposition testimony." 13
Since the issuance of Order No. 16, and consistent with the Court's guidance, Fox has
attempted to obtain the discovery that the Court concluded it was entitled to in the following
ways:
Examination of Cindy Holland: Fox examined Cindy Holland, Netflix's VP of Original
Content, about specific agreements that it has reason to believe are for a fixed-term, and
ma extend be ond seven ears alone or as-amended/extended.

D

•

11 Netflix also suggested that it was not required to produce offer letters for
because "they have never worked at Netflix," and therefore are not "current execu Ives wI m e
meaning of Order No. 7. But, again, Netflix was separately ordered-in 2017-to produce all documents
relatin to its recruitment and hiring of candidates with fixed-term contracts. See Ex. 5 (Aug. 2017 Order).
Both
are individuals with fixed-term contracts who were actively recruited by Netflix, and,
in tac, were given o ers of employment by Netflix. Such offers (and any related communications) are
clearly responsive to the Court's August 2017 Order, and therefore should have been produced pursuant
to the parties' agreement to supplement their document productions through December 7, 2018. That
Ford and Nagel were not "current executives" at the time of Order No. 7 has no bearing on Netflix's
obligation to produce these documents.

12

Ex. 6 (Order No. 16) at 13-14.

13

Id.
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Fox's March 1. 2019 Letter: Following Holland's deposition, and given her inability to
answer basic questions about very specific agreements, Fox wrote to Netflix and
requested that it produce underlying agreements relating to only six individuals about
whom it had questioned Holland. 16 Netflix refused to provide any of the agreementsthough, tellingly, Netflix has never denied that the duration (or anticipated duration) of
these agreements exceed seven years. 17

•

Examination of Mandy Schaffer: Fox then tried again during its examination of Mandy
Schaffer, a Netflix deal la er with knowled e about Netflix's talent ersonal services
agreements.18
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See Ex. 7 (Holland Tr. at 197:15-205:19); see also Ex. 8 (Lens March 1, 2019 letter) at 1.

16

See Ex. 8 (Lens March 1, 2019 letter) at 2.

17

See Ex. 9 (Yu March 21, 2019 letter).

18

See, e.g., Ex. 7 (Holland Tr. at 210:2).

19

Ex. 10 (Declaration of Mandy Schaffer).
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•

Fox's April 18, 2019 Letter: Following Schaffer's deposition , Fox again wrote to Netflix
and again requested a narrow group of specified contracts-a request that is minimally
burdensome for Netflix-and offered that Netflix could redact, at least in the first
instance, private, personal , financial information like salary and bonus. 22 As of the date
of this motion, Netflix has not, despite repeated requests, 23 responded to this letter.

•

May 7 Meet-and-Confer Discussion. During this discussion , counsel for Netflix indicated
that, while they were still conferring internally, Netflix anticipated refusing to produce the
requested documents. In response, counsel for Fox inquired whether Netflix was willing
to produce any discovery on this topic, including, for example, an interrogatory. Counsel
for Netflix indicated that they did not know the answer but agreed to discuss with their
client.

C.
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Fox simply wants the information that the Court has already ruled that it is entitled to, namely
whether Netflix (including any subsidiaries and/or related entities) have entered into agreements
providing Netflix with the right to personal services of a term greater than seven years. Fox is
w illing to continue to try to work with Netflix on a mutually-agreeable means to provide Fox with
the discovery contemplated by Order No. 16. However, to the extent that such continued efforts
continue to be as unsuccessful as Fox's prior efforts, Fox respectfully submits that Netflix should
be ordered to provide sworn interrogatory responses answering the question posed in Order No.
16 and further be ordered to produce any agreements identified in response to such
interrogatory. Fox further requests the right to seek additional relief from the Referee to the
extent that Netflix continues to obstruct and/or Fox contends that it has a good faith basis to
request additional discovery.
Fox's Outstanding Depositions

ea

To the extent the parties are not able to resolve issues relating to the below depositions before
the May 31 hearing, Fox respectfully requests that Referee Chernick hear argument from the
parties and resolve them on that date.

D

May 3 Deposition Notices

On May 3, 2019, Fox served deposition notices for the following add itional Netflix witnesses:
Catherine Culbert, Starr Silver-Baker, Ben Hofilena, Jonathan Helfgot, Pia Chaozon Barlow,
Kobie Conner, Dave Abbitt, Kira Goldberg , and Ty Warren. With one exception , all are Fox's
former fixed-term employees who currently work at Netflix whom Netflix recruited during the
term of their contracts. Fox made clear in an accompanying cover letter that it was willing to
w ithdraw the notices for any ind ividuals whom Netflix confirms it does not intend to call at trial. 24
To date, Netflix has not provided any response to Fox's cover letter, and in the three deposition
notice responses that it has served thus far (for the notices of the Starr Silver-Baker, Catherine
Culbert, and Ben Hofilena depositions), Netflix has refused to make the witness available, inter
alia, because the notices are "untimely" since, according to Netflix, there is not "adequate time"

22

See Ex. 12 (Lens April 18, 2019 letter) at 4.

23

See Ex. 13 (April 30, 2019 e-mail chain).

24

See Ex. 14 (Lens May 3, 2019 letter).
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to complete the depositions prior to the stipulated date for the close of fact discovery-May
31.25
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As an initial matter, these depositions would not be necessary if Netflix confirms that it does not
intend to call these individuals as witnesses at trial. 26 Moreover, through its interrogatory
responses, Netflix has identified over 50 individuals with knowledge relevant to this litigation .27
Fox's request that it be permitted to depose, or have Netflix confirm that it does not intend to call
at trial, eight individuals, is reasonable.

*

*

*

D

ea

Fox looks forward to discussing these issues during the May 31 hearing.

25

See Ex. 15 (Response to Silver-Baker Deposition Notice) at 1; Ex. 16 (Response to Culbert Deposition
Notice) at 1; Ex. 17 (Response to Hofilena Deposition Notice) at 1.

27

These 50 individuals have been identified by Netflix only; counting the individuals that have been
identified by both parties, Netflix has identified over 70 persons with knowledge in its interrogatory
responses. And neither of these figures incorporates the hundreds of individuals with fixed-term
employment contracts recruited by Netflix and identified in response to Fox Special Interrogatories 6-8.

29

See Ex. 19 (e-mail correspondence between M. Ross and outside counsel for Fox).
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Sincerely,

---- -- Daniel M. Petrocelli
of O'Melveny & Myers
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cc: Counsel for Defendant Netflix, Inc.
Melanie Ross, Esq. (counsel for third-party Sucherman) (portions redacted)
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Orrick, Herrington & Sutcliffe LLP

The Orrick Building
405 Howard Street
San Francisco, CA 94105-2669

May 17, 2019
Via Email and Mail to Plaintiffs TCFFC and Fox 21

+1 415 773 5700
orrick.com

Richard Chernick, Esq.
555 W. 5th St., 32nd Floor
Los Angeles, CA 90013
jlu@jamsadr.com

E kjohnson-mckewan@orrick.com
D +1 415 773 5917

F +1 415 773 5759

Twentieth Century Fox Film Corp. v. Netflix, Inc. - Case No. SC126423
Netflix's Opposition to Fox's Motion to Compel Production of Documents and
Compliance with Order No. 16

Dear Mr. Chernick:
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Re:

Karen G. Johnson-McKewan

Fox's motion identifies a variety of purported "issues" with Netflix's document production, but fails
to identify the discovery requests it seeks to compel responses to, the documents it believes are
responsive and missing thereto, or any statutory authority or case law in support of its arguments.
In short, Fox fails to articulate a clear statement of the relief it seeks from the Referee.

I.

D
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Instead, Fox lobs vague allegations and complaints at Netflix (most of which are simply untrue)
and resorts to misrepresenting the discovery record and mischaracterizing statements Netflix
made in meet and confer letters. In many cases, Fox simply incorporates its own meet and confer
letters in their entirety instead of advancing its arguments in its motion. This is not a proper way
to conduct motion practice-as Netflix and the Referee are forced to guess at Fox's positions. 1
Nonetheless, Netflix addresses the purported issues raised by Fox to the extent Netflix is able to
understand Fox's complaints.
NETFLIX'S FULLSOME DOCUMENT PRODUCTION

In March, the parties agreed to complete document production by May 1. Ex. A (3/25/2019
Stipulation ); Ex. B (3/26/2019 Minute Order). On April 24-before the deadline had passed-Fox
sent a meet and confer letter arguing that Netflix's yet-to-be-complete document production was
incomplete. Mot. Ex. 1 (4/24/2019 Fox Meet and Confer Letter). Pursuant to the parties·
agreement, Netflix subsequently produced documents on April 24, May 1, and May 2. Netflix then
responded to Fox's April 24 letter, noting that the production addressed many of Fox's purported
issues.
In its motion, Fox misrepresents and mischaracterizes Netflix's response letter and apparently
raises these same issues again. Netflix has highlighted each misrepresentation below. If Fox
1 If Fox's strategy is to set forth the requests and case law in its reply so that Netflix has no ability to respond,
that is clearly improper gamesmanship and the Referee should strike those arguments or grant Netflix leave
to file a sur-reply.
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had taken the time to review Netflix's production and meet and confer correspondence , Fox would
not have needed to burden the Referee with this motion.

A.

Recruitment Related "Court-Ordered Documents"

e

First, Fox generally complains about Netflix's production of "court-ordered documents" related to
the recruitment of fixed-term employees. Netflix, however, has more than complied with its
discovery obligations. Parties are only required to conduct a "diligent search and a reasonable
inquiry" for documents. See Cal. Civ. Proc. Code§ 2031.230. Netflix has gone above and beyond
this standard. Locating and producing such documents has been particularly burdensome
because Netflix searched broadly for documents relating to a// fixed term contract candidates (of
which there are hundreds) regardless of whether they were Fox employees or how far they made
it in the interview process. (In contrast, for purported burden reasons, Fox was only required to
doe-discovery for a sample of ten fixed term contract employees.)
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In executing this broad search, Netflix collected documents from over 400 custodians and
reviewed over 400,000 documents. Given the volume of the documents and the complexity of
the review, Netflix retained a document review vendor and incurred over $600,000 in vendor
document review fees alone. Netflix's litigation support attorneys also spent hundreds of
thousands of dollars preparing the documents for production and reviewing those documents for
privilege issues. In total, Netflix has collected from hundreds of custodians, spent thousands of
attorney hours, and incurred hundreds of thousands of dollars reviewing and producing
recruitment-related documents. Netflix has more than complied with its obligation to conduct a
diligent search and produce documents it found therefrom. Netflix should not be required to do
more.

D

Moreover, Fox's motion fails to specifically identify the documents it believes are missing. In prior
meet and confer correspondence, Fox nit- icked Netflix's reduction , but Netflix has alread
roduced the documents Fox seeks.

B.

Engagement Letters

Fox next complains that Netflix failed to produce or log engagement letters with Lisa Lawson ,
including letters with candidates. But, pursuant to the parties' stipulation, Netflix just completed
its production. As stated in Netflix's May 6 meet and confer letter, and consistent with the parties'
agreement to provide privilege logs within 45 days of a large production , Netflix will be logging its
invoices and engagement letters from Ms. Lawson in its upcoming log. To the extent Netflix has
engagement letters between Ms. Lawson and her clients, Netflix will log those as well. 2

2

Netflix would not have these documents unless the client or Ms. Lawson sent the document to
Netflix, which is unlikely. But to the extent Netflix has for some reason received those documents,
it will log them.
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Fox complains that more relief is needed because Netflix failed to conduct a specific search for
these documents. Mot. at 2. This, like much of Fox's motion, is an unsupported and untrue
statement. Netflix specifically collected its engagement letters and invoices from Ms. Lawson
and , again, will be logging them shortly. Fox's motion also states that "it is unclear the extent to
which Netflix is claiming privilege ." This statement is not an argument-and , as such , Netflix is
unable to respond. Fox's motion should be denied on this point, as Fox fails to articulate what it
is seeking to compel.

C.

Google Documents
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Fox next contends that Netflix must produce "Google documents" related to recruitment. In
support of its contention , Fox represents that "Netflix does not dispute that it did not collect and
produce such documents." That is not true. Over the course of its collection , in addition to
searching for and collecting emails and attachments, Netflix also identified , collected , reviewed ,
and produced a number of additional documents stored in Google Docs, including dozens of
spreadsheets used by recruitment. Moreover, in many cases, the relevant spreadsheets/"goog le
docs" are attached to one of the thousands of emails that Netflix already collected and produced.
Most of these documents are simply spreadsheets that list candidates Netflix is pursuing with
notes about the status of the candidates. See e.g .• Ex. C (NFLX0002684, example of recruitment
spreadsheet). Many of the candidates in these spreadsheets are non-responsive. And , for the
candidates who are responsive, Netflix has already collected and produced the actual email
communication with and about the candidate . In other words, the documents are largely
cumulative of the specific communications that Netflix has already produced.

D

Fox now complains that Netflix should have to go back and collect additional "Google documents,"
but does not explain which specific documents it is seeking ("Google documents" describes the
manner in which a document is stored , it does not describe the type or content of the documents).
As noted above , Netflix has already expended a massive amount and time and money in
collecting and producing recruitment documents, including hundreds of recruiting spreadsheets /
"Google Docs." Netflix should not have to go back for more. The Referee should deny Fox's
motion .
D.

Order No. 7 and Production of Families

Finally, Fox complains that Netflix has failed to produce documents in response to Order No. 7,
which ordered Netflix to produce employment agreements for seven specific high-level
executives, and "to produce signed offer letters with all of its current corporate executives." Fox's
motion to compel with respect to Order No. 7 should be denied because Netflix has complied with
Order No. 7:
•

Fox argues that Netflix failed to com I with its
o Iga ions ecause 1 1 no pro uce o er letters for
and that it is "play[ing] games with not only its obliga ions un er e ou s pnor or ers
but also the parties' agreement to bring their productions current through December 7,
2018." Mot. at 2. This is not true. Netflix produced both of these offer letters on May 1
~ its production pursuant to the parties~
n. Ex. D (NFLX0169413,
Offer Letter); Ex. E (NFLX0172707, Offer Letter).
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Employment Agreements: Fox complains that Netflix has not produced employment
agreements for the seven senior executives identified in Fox's requests related to those
executives. But, as Netflix ex lained in its Ma 6 letter, it has reduced all the documents

ee x.

...,.,,,.,..,..,,..,

,

Offer letters: For the remaining executives, the Referee only ordered Netflix to produce
offer letters. Netflix produced offer letters for all of its executives and Fox does not argue
otherwise. Instead, Fox argues that Netflix must also produce each executive's
employment agreement because it is a "family member" of the offer letter. It is unclear
what Fox means by "family member" but Netflix has complied with the order. The order
required Netflix to produce offer letters, and that is exactly what Netflix produced.
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examp e o a
o er e er an emp oymen agreement that was, at some point
scanned into Netflix's system with only the signature pages). Netflix does not have the
omitted pages. Netflix cannot produce documents which it does not have. The omitted
pages, however, would be the same as Netflix's standard employment agreements, which
Netflix has produced.

II.

D
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Even if there were a basis to compel Netflix to produce employment agreements found
with offer letters, Netflix has produced all such employment agreements. Fox falsely
represents that "Netflix admits that it divorced the 'offer letters' . .. from the accompanying
and internally referenced 'Netflix employment agreements."' Mot. at 2. There is no basis
for this statement. Indeed, if Fox had actually reviewed the documents Netflix produced,
it would have realized that Netflix produced around 850 offer letters with nearly 700 of
those produced with the employment agreement because Netflix. For the other
documents, the employment agreement simply was not attached when collected.
NETFLIX ALREADY COMPLIED WITH ORDER NO.16

The Referee should also deny Fox's repeated attempts to obtain Above-the-Line Talent
Agreements that the Referee has already found to be completely irrelevant to the issues in this
case . In support of its most recent attempt to obtain these irrelevant documents, Fox
mischaracterizes its own request (Request No. 78) and the order thereon (Order No. 16) in order
to demand that Netflix to respond to an interrogatory that does not exist3 and produce contracts
supporting its response to that non-existent interrogatory. This non-existent interrogatory,
however, seeks information that goes far beyond the documents Fox sought in Request No. 78
and what is provided for in Order No. 16 (which denied Fox's motion to compel). As detailed
below, after subsequent conferrals and further investigation into Fox's requests, Netflix has
already confirmed in verified discovery responses that there are no documents responsive to
3

Fox appears to be suggesting that Netflix should be forced to answer an interrogatory that Fox never
served. Order No. 16 suggested Fox could serve interrogatories seeking limited information related to
Request No. 78; but did not create an affirmative burden for Netflix to provide a response to an interrogatory
that does not exist. Fox cannot credibly argue that Netflix should be forced to respond to non-existent
discovery.
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Request No. 78. Ex. G (5/ 17/2019 Netflix's Suppl. Resp. to RFP No. 78). The issue is therefore
moot.

A.

Request No. 78 and the Referee's Order Thereon.

dl
in

e

To support its unreasonable request, Fox mischaracterizes Request No. 78 and the Referee's
order thereon . Request No. 78-which Fox omitted from its motion-sought fixed-term services
agreements that had resulted in any person being subject to such agreements for more than
seven consecutive years (alone or in combination with prior agreements). Ex. H (10/22/2018
Netflix's Resp. to RFP, Set 6) at Request No. 78 ("All DOCUMENTS constituting PERSONAL
SERVICES AGREEMENTS between NETFLIX, or any NETFLIX-affiliate, and an individual, for
which an individual was subject to PERSONAL SERVICES AGREEMENTS with NETFLIX, or a
NETFLIX-affiliate, for more than seven consecutive years, i.e., continuously under one or more
agreements.") (emphasis added ). In response, Netflix stated that it would not search for "abovethe-line" talent agreements responsive to this request because the Referee had already
determined that such agreements are irrelevant to the issues in this case and because it would
be too burdensome to do so. Id. Fox moved to compel.

Subsequent Conferrals, Investigation, and Discovery.

D

B.

ea

In Order No. 16, the Referee denied Fox's motion to compel production of documents in response
to Request No. 78. At the same time, the Referee stated that he believed Fox could obtain a
narrower scope of information by taking depositions or serving interrogatories. Specifically, the
Referee stated Fox could obtain some information to "test" its belief that responsive agreements
existed between Netflix's subsidiaries and related entities (not third-party studios). Mot. Ex. 6
(Order No. 16) at 13-14. The Referee explicitly stated that his order did "not extend to contracts
between third-party production companies retained by Netflix where such third-party companies
separately contract with individuals or other production companies." Id.

Fox subsequently deposed two witnesses about specific contracts that Fox believed may be
responsive to Request No. 78. Fox also served two meet and confer letters regarding those same
contracts. Mot. Ex. 8 (3/1/2019 M. Lens Letter) and Mot. Ex. 12 (4/ 18/2019 M. Lens Letter.
S ecificall , Fox asked about contracts with certain actors involved in the shows '
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companies retained by Netflix where such third-party companies separately contract with
individuals or other production companies.").

Fox's Request Is Moot.

ea

Fox's motion does not articulate exactly what it is looking for, but, in light of Netflix's amended
discovery responses, there is nothing for Fox to compel. Netflix has verified that there are no
documents responsive to Request No. 78 and, accordingly, Fox has already sufficiently "tested"
whether such documents exist.

D

Fox appears to argue that it should be entitled to information about any contracts that could be
extended to a term of longer than seven years if, for example, Netflix exercised a number of
options. But such agreements are not responsive to Request No. 78. That request seeks only
agreements "for which an individual was subject to" personal services agreements with Netflix
for more than seven years. Ex. H (Request No. 78). Moreover, even if Fox's request were
broader-which it is not-Fox does not explain why a non-exclusive , above-the-line, nonemployment agreement with a term of less than seven years would be relevant to this case. Such
agreements do not implicate the seven-year rule. See Cal. Labor Code § 2855 ("a contract to
render person service ... may not be enforced against the employee beyond seven years from
the commencement of service under it."). And , the Referee has already found that such
agreements are not relevant to any issues in the case:
The specific contracts sought in this request are fundamentally different from those
at issue in this case. They concern a different, non-party Netflix entity and
independent contractors, not employees. The contracts further pertain to "abovethe-line" talent as noted above and not corporate executives. Additionally, Netflix
4

This is one reason why older shows-like "Orange is the New Black" and "House of Cards"- were created
by third-party production companies who engaged in the contracting.
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points out that the term "exclusive" has different meaning when describing an
agreement for content than it does when describing an agreement for employment
. . . . In sum, the contracts at issue in this request differ significantly in several
material respects from Fox's fixed-term agreements at issue in this case such that
they have no bearing upon the enforceability of Fox's agreements or upon either
of the party's positions. It is also likely that expanding the scope of discovery from
corporate executives to "above-the-line" creative talent would unduly expand
discovery to an unacceptable degree.

Ill.

FOX'S DEPOSITION NOTICES

e

Ex. I (Order No. 7) at 7. Notwithstanding that the Referee denied Fox's motion to compel further
responses to Request No. 78, Netflix subsequently amended its response to confirm that no
responsive documents exist. Fox is not entitled to anything more related to this request.
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On May 3, 2019, Fox, for the first time, served nine new deposition notices on Netflix a mere 19
business days before the parties' agreed to discovery deadline, and given the notice period , even
fewer days to conduct those deposition . Fox offered to withdraw these deposition notices if Netflix
stipulated it would not bring those witnesses to trial. As trial is not until January 2020, Fox's
attempt to force Netflix into that type of early decision now is unduly prejudicial. Netflix objected
to these abusive notices, because there simply is not enough time to take these depositions
before the close of fact discovery, these additional notices run counter to Fox's own prior
arguments to the Referee regarding limiting the number of depositions, the depositions are
cumulative of other testimony Fox has already sought and received ,5 and Fox had ample time to
notice these depositions prior to the eleventh hour of fact discovery. See Ex. J (Netflix's May 1O
Letter). Because Netflix had prioritized the depositions it sought to take, and in so doing limited
the number of depositions it noticed , in response to Fox's notices, Netflix served its own nine
deposition notices that are now outstanding. Id.
In order to conserve the parties' resources, however, Netflix proposed both parties agree: (1) that
they need not take the depositions now, (2) to the extent either party intends to call one of the
deponents at trial they will notify the other party in advance of trial and , (3) at that time, the party
seeking the deposition may take a two-hour deposition prior to trial. Id. Although the parties are
still conferring on the details of this agreement, Fox has indicated it is open to compromising on
this issue. See Ex. K (Fox's May 13 letter). But, if the parties are not able to reach agreement,
Fox's motion to compel these depositions should be denied. And , to the extent that Fox is
permitted to extend fact discovery in order to take these additional depositions, Netflix should be
afforded the same opportunity.
IV.

5 Eight of the nine deponents are former Fox employees who joined Netflix. Fox has already deposed eight
such witnesses and now it seeks to depose eight more at the last m inute when there is no time left.
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V.
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CONCLUSION

For the foregoing reasons, Netflix respectfully requests that the Referee deny Fox's motion to
compel in its entirety.
Respectfully submitted ,
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Dear Mr. Chernick:
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Fox's motion raised several issues: (1) that Netflix's responses to Fox's May 3 deposition
notices were improper and that certain depositions may need to take place after the May 31
close of fact discovery; (2) that there were significant deficiencies in Netflix's production of
recruitment documents, and (3) Netflix's failure to comply with Order No. 16. See generally Mot.
Following service of Fox's motion, Netflix (finally) corrected certain of the production
deficiencies, but others remain outstanding, see infra Part B, and Netflix refuses to meet and
confer in good faith with respect to outstanding deposition notices, see infra Part A, and to
comply with the Referee's clear directive in Order No. 16, see infra Part C.

A. Deposition Notices

Post-May 31 Depositions

D

i.

Fox respectfully requests that the Court find good cause for Fox to take three depositions after
the May 31, 2019 fact-discovery cut off, and that no prejudice would arise from doing so:

•

Iva Colter. On May 1O, Netflix informed Fox that Colter, Netflix's designated PMK
witness on nine topics, is unable to appear for her April 17 deposition, and proposed
rescheduling for May 22 or 23. Neither of those alternate dates worked for Fox's
counsel, who proposed that the parties instead reschedule for either May 20 or
May 21 . Netflix's counsel informed Fox that those dates do not work for Netflix, and
Netflix has since refused to agree to a date the following week-that is, the week of
June 3-solely on the basis of the May 31 fact-discovery cut off. See Ex. 21 (e-mail
correspondence between counsel for Fox and counsel for Netflix ; see also Ex. A. 1

1

Colter's deposition is addressed further in Fox's Motion to Compel Compliance with Order No. 9.
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•

Lisa Lawson. On May 3, 2019, Fox served a deposition subpoena on Lisa Lawson, one
of the attorneys to whom Netflix has referred many of its recruits for legal advice. See
Ex. 23. Lawson objected to the subpoena on May 13, and refused to appear on the
noticed May 17 date. See Ex. 24. The parties met and conferred on May 22 regarding
various compromise proposals, and agreed to speak again in short order. Fox
anticipates that any deposition would have to occur after May 31, given the ongoing
meet-and-confer process and Fox's counsel's schedule.

ii.

Fox's May 3, 2019 Deposition Notices
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On May 3 , 2019, Fox served deposition notices for the depositions of Netflix employees
Catherine Culbert, Starr Silver-Baker, Ben Hofilena, Jonathan Helfgot, Pia Chaozon Barlow,
Kobie Conner, Dave Abbitt, Kira Goldberg and Ty Warren. With the exception of Warren, each
of these individuals was poached by Nett/ix from Fox between May 2018 and February 2019.
To be clear, the only reason that Fox was forced to notice eight of these depositions is because
of Netflix's iflegal poaching activity, which has continued unabated during this litigation.
Nevertheless, Fox made clear that to the extent Netflix confirmed it did not intend to call these
individuals at trial, it would withdraw its notices. Mot. 6. But Netflix refused to answer Fox's
request that it confirm its intent vis-a-vis trial and instead retaliated by serving nine additional
deposition notices of its own. See Opp. 7 ("[l]n response to Fox's notices, Netflix served its own
nine deposition notices that are now outstanding.").

D

ea

As Netflix notes in its opposition , the parties have been meeting and conferring about these
issues (including Netflix's retaliatory service of nine additional notices). Opp. 7. On May 22 ,
counsel for Fox confirmed Fox's agreement to the following: "Fox would have the right to a twohour deposition before trial of any non-deposed trial witnesses called by Netflix that Netflix
represents (including within such definition counsel paid for by Netflix). The same would be
true for Netflix as to any non-deposed trial witnesses called by Fox." Ex. 25 (May 22 , 2019 M.
Lens e-mail) . Fox requested a response from Netflix by 10am on the date this motion was filed ,
but Nettlix did not respond. Id. Accordingly, Fox requests that the Referee so-order Fox's
proposed compromise.
B. Document Prod uction Deficiencies2

i.

Recruitment Documents

Netflix attempts to distract from its failure to produce recruiting documents by (contradictorily)
accusing Fox of both "nit-pick[ing]" and "fail[ing] to specifically identify'' missing documents.
2

Fox does not address the issue of Netf lix's compliance with Order No. 7 herein because Netflix has
confirmed that it (i) has collected and produced any and all written employment agreements between
Netflix and "the seven senior executives," and (ii) has collected and produced employment agreements to
the extent they were "attached" to offer letters when collected. _Opp. 4. If Netflix believes that Fox's
understanding is not correct, Fox requests that Netflix explain its position on the record at the May 31
hearing.

2
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Opp. 2. But the reality is that Fox correctly identified meaningful gaps in Netflix's Court-ordered
productions-such as Netflix's failure to produce documents relating to the recruitment of Leon
Liu, see Ex. 1 at 1-and, when Netflix wou ld not confirm its intention to produce such
documents, Fox was forced to move to compel their production.
It appears that on May 17, 2019, Netflix produced documents relating to the recruitment of Liu,
as well as other missing documents identified by Fox (e.g., documents relating to Andy Weil's
recruitment, and Nicole Nagel's offer letter). See Ex. 1. However, given that Netflix has
produced 19,255 documents totaling 66,615 pages between the date of Fox's initial letter (April
24) and today, Fox is still completing its review of these documents and therefore must reserve
its right to raise additional issues following the completion of that review.

ii.

Lawson's Engagement Letters And Invoices
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Netflix contends that it will be "logging" both its own documents relating to Lawson (including
correspondence about Lawson's representation of Netflix recruits and invoices), and any
documents (including engagement letters and invoices) exchanged between Lawson and the
recruits, to the extent in Netflix's possession, custody or control. Opp. 2. This is improper for
two reasons.
First, to the extent Netflix and Lawson were communicating about Netflix's payment of invoices
for services Lawson is providing to recruits, such correspondence is not a "confidential
communication" made "in the course of [an attorney-client] relationship" to which Netflix is a
party, and is therefore, not privileged. Cal. Evid. Code§ 952; Costco Wholesale Corp. v. Super.
Ct., 47 Cal. 4th 725, 733 (2009) ("privilege attaches to any legal advice given in the course of an
attorney-client relationship") .3
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Second, if Netflix has in its possession any engagement letters, invoices or other
communications sent between Lawson and a Netflix recruit, Netflix must produce them. While
Lawson may have had an attorney-client relationship with certain Netflix recruits, that
relationship does not extend to Netflix. See supra. As such, to the extent that Lawson
communicated privileged information to Netflix regarding her provision of legal advice to a
Netflix recruit- prior to that recruit's signing of a Netflix offer letter-that privilege was waived
when Lawson disclosed the communication to Netflix. See Cal. Evid. § 912.4 Further, Netflix
refuses to confirm that it will abide by the Referee's prior orders in this case, and produce any
such documents that (i) do not contain predicate privileged information or (ii) contain predicate
privileged information but pre-date an individual's execution of a Netflix offer letter: See Ex. 26
(Order No. 10). Fox has repeatedly req uested such assurance, and Netflix continues to avoid
providing it. See Ex. 3 at 1; see also Opp. 3.
3

Moreover, any invoices for legal services that "are communicated for the purpose of billing" and "have
no other purpose or effect," are not protected by the attorney-client privilege. Los Angeles Cty. Bd. of
Supervisors v. Super. Ct., 2 Cal. 5th 282, 296 (2016) (contents of invoice privileged only if they contain
information communicated during "active" litigation for the purpose of legal consultation). Where an
invoice simply reflects "some very general information about the process through which a client obtains
legal advice," it is not privileged as it reveals nothing about "legal strategy." Id. at 295, 298.

4

As has been made abundantly clear in this case, Netflix cannot share a common legal interest capable
of triggering the common interest anti-waiver doctrine until the candidate has signed his or her Netflix
offer letter. Therefore, the common interest doctrine would not remedy Lawson's waiver of the privilege.
See Ex. 26 (Order No. 10).

3
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Given that Fox does not yet have the benefit of Netflix's privilege log , Fox reserves its right to
raise these, and additional issues, following its examination of Netflix's forthcoming log.
iii.

Failure To Produce Google Documents

Netflix claims that Fox's representation that it did not search for recruiting-related "Google
documents" is untrue, but then goes on to explain why such a search was not required. Opp. 3.
Yet again , Netflix has failed to provide Fox with the confirmation it seeks: that Netflix has
complied with its discovery obligations and conducted a reasonably di ligent search for
responsive recruitment documents, including "Google documents." Mot. 2. Netflix must attest
that it has searched for and produced all such documents, or that it will do so.
iv.

Failure To Produce Entire Families
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Netflix's opposition does not address the general issue of its failure to produce entire families.
See Mot. 2. 5 Specifically, with respect to specific th ird-party contracts (that is- agreements
between individuals recruited by Netflix and their former employers) , certain of which Netflix
admittedly produced without cover e-mails, see Ex. 1 at 1; Ex. 3 at 2; Netflix's explanation that it
will log any related emails, Ex. 2 at 2, is insufficient. The metadata of certain of the third-party
agreements indicate that they were provided to Netflix before the individuals in question signed
their Netflix employment offers . See Ex. 27 (chart showing third-party agreements produced
without cover emails, related date metadata and the date each individual signed his or her
Netflix employment agreement) . Accordingly, any transmittal cover emails (or faxes) between
Netflix and the recruits that are being withheld on the basis of privilege would violate the Court's
directive in Order No. 10.6 Since Fox is not able to fully evaluate Netflix's position without the
benefit of Netflix's privilege log, Fox reserves its right to raise these issues following its
examination of Netflix's forthcoming log.

C. Failure To Comply With Order No. 16

D

Fox has !low deposed two witnesses, sent Netflix multiple letters, and filed a motion, yet Netflix
continues to improperly resist providing information that the Referee found to be relevant. See
Ex. 6 (Order No. 16) (directing Netflix to provide Fox with discovery into whether "Netflix
subsidiaries/related corporate entities enter or have entered into fixed term personal services
agreements with individuals or production companies containing a term of greater than seven
years, whether in an individual contract running over seven years, or whether in multiple,
consecutive contracts that are 'stacked' without a break between them (that thus effectuate , in
the aggregate , a term of more than seven consecutive years)").

5

Fox does not address the issue of Netflix's compliance with Order No. 7 because of the representations
in Netflix's opposition on that issue. See supra n. 1.

To the extent the cover emails are internal Netflix correspondence, that raises the question of how
Netflix came into possession of such third party contracts, if they were not e-mailed to Netflix by the
recruits.

6
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Second, Netflix's argument that "relatively recent contracts" are not relevant is similarly
inaccurate. N_etflix's summary judgment filing makes clear that what is relevant to Netflix's
theo,y is whether there are contracts that, added together, could be for more than seven years,
even if they have not yet reached the seven-year mark in terms of the provision of personal
services. See Ex. 28 (Lui Deel. ISO Netflix MSA) at 2 ("[A]t least 122 Fox employees ... are
subject to obligations to provide personal services for fixed-terms longer than seven years.") ;
see also id. (attaching contract of Fox employee who has not worked at Fox pursuant to fixedterm contracts for more than seven years, but whose current contract term, when added to the
terms of prior agreements, obligates the employee going into the future to work pursuant to a
contract beyond seven years) .

Fox needs to know whether Netflix has the rights to anyone's services for more than seven
years. See Ex. 6 (Order No. 16). And Fox's focus here is on substance. Fox wants the
information-either from the documents themselves , from a witness with actual knowledge, or in
the form of interrogatory responses. (As it is , Netflix's delay has prevented Fox from having this
information in time for summary judgment briefing.) Netflix must be ordered to produce relevant
information to Fox, including producing the specific contracts that Fox has repeatedly sought
from Netflix, and for which there is little to no burden in producing. See Ex. 12.

7

Netflix also served further responses to Request No. 78, which was the subject of Order No. 16, but
those responses are deficient for the reasons stated herein. See Ex. G (Netflix Further Responses to
Request for Production 78).
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Respectfu lly,

Daniel M. Petrocelli
of O'Melveny & Myers
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cc: Counsel for Defendant Netflix, Inc. via e-mail and mail
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