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Rather, the court was required to determine whether the evidence in support of the petition 

established the statutory criteria for the appointment of a special prosecutor.  As explained 

below, it did not.  To compound matters, there was no evidence in the record on which the court 

could have made factual findings regarding Mr. Smollett's guilt.1  Indeed, the court admitted to 

relying heavily on media reports as support for the factual allegations in the petition. As Judge 

Toomin acknowledged, this information is unreliable hearsay2 and is, in fact, inaccurate in many 

instances.   

Aside from improperly and prejudicially asserting that Mr. Smollett is guilty of the 

charges that were dismissed against him, the court also misapprehended the law in several key 

respects.  The court erred in granting the appointment of a special prosecutor under 55 ILCS 5/3-

9008 (a-15) because the statutory prerequisite for the appointment, namely the filing of a petition 

for recusal by the State's Attorney, was not met.  The court also erred in ruling that the County 

State’s Attorney lacked the power to delegate her authority to one individual, her first 

assistant, to be exercised in a particular, individual, criminal prosecution.  Kim Foxx was well 

within her rights to do so and such a delegation has previously been sanctioned by Illinois courts.   

 The court further misapprehended the law when it ruled that Ms. Foxx's informal 

"recusal" rendered the entirety of the proceedings--from Mr. Smollett's arrest to the dismissal of 

the charges against him--null and void.  Indeed, even if there was no valid authority to prosecute 

Mr. Smollett, this would not nullify the prior proceedings because the right to be prosecuted by 

someone with proper prosecutorial authority is a personal privilege and Mr. Smollett has not 
																																																													
1 Ms. O'Brien admitted that “[t]he evidence for this petition is what is reported in the press, not traditional evidence 
under oath.”  Exhibit B [Petition at 16].  
 
2 Judge Toomin noted that "Petitioner's factual allegations stem from a number of articles published in the Chicago 
Tribune, the Chicago Sun-Times and other newspapers as well as local broadcasts, together with Chicago Police 
Department reports and materials recently released by the State's Attorney's Office.  Although the court recognizes 
that portions of these sources may contain hearsay rather than 'facts' within the semblance of a trial record, the 
materials provide a backdrop for consideration of the legal issues raised by the petition."  Exhibit A [Order at 2]. 
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challenged the allegedly defective commission to prosecute. On the contrary, the record supports 

the conclusion that the People of the State of Illinois were properly represented by an Assistant 

State's Attorney acting with the permission and authority of the State's Attorney at all times 

during the proceedings. 

Finally, the court misapplied the law because its appointment of a special prosecutor is 

vague and overbroad.  The Order fails to limit the investigation in any way or specify a date or 

event that would terminate the special prosecutor's appointment.  Moreover, the broad 

prescription of authority to the special prosecutor, namely that the special prosecutor may 

"further prosecute" Mr. Smollett if reasonable grounds exist, is vague and overbroad. 

Accordingly, this Court should (1) grant the Motion for Reconsideration, (2) vacate the 

June 21, 2019 Order, and (3) deny the Petition for the Appointment of a Special Prosecutor, or 

alternatively, schedule this cause for a full hearing for a determination as to whether there is 

sufficient cause to justify the appointment of a special prosecutor.  In the event the Court is not 

inclined to grant the Motion, the Court should modify the Order to clarify that the special 

prosecutor may investigate and prosecute potential misconduct only, and may not further 

prosecute Mr. Smollett for charges that were previously brought and dismissed against him. 

Procedural History 

On March 7, 2019, a felony indictment was filed against Mr. Smollett in the Circuit Court 

of Cook County, case number 19 CR 3104, alleging 16 counts of disorderly conduct, namely 

filing a false police report in violation of Chapter 720, Act 5, Section 26-1(a)(4) of the Illinois 

Compiled Statutes Act of 1992, as amended. 
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On March 26, 2019, the State's Attorney's Office moved to nolle pros all 16 counts.  The 

Honorable Steven G. Watkins granted the motion and dismissed the case against Mr. Smollett.  

Judge Watkins also ordered the records in this matter sealed.3 

On April 5, 2019, movant Sheila M. O'Brien, in pro se, filed a (1) Petition to Appoint a 

Special Prosecutor to preside over all further proceedings in the matter of the People of the State 

of Illinois v. Jussie Smollett, filed in the Circuit Court of Cook County (hereafter “Petition”); (2) 

Instanter Motion to Petition the Supreme Court to Appoint an Out-of-County Judge to Hear 

Petition to Appoint a Special Prosecutor and Conduct Further Proceedings; and (3) Request of 

Kim Foxx State's Attorney of Cook County to Admit Facts.  A copy of the Petition is attached 

hereto as Exhibit B.    

Ms. O'Brien thereafter also served a number of subpoenas to various parties for their 

appearance and production of documents.  Mr. Smollett and Ms. Foxx both separately opposed 

Ms. O'Brien's Petition and they each filed motions to quash Ms. O'Brien's attempts to compel 

their appearance at the next hearing. 

 On May 2, 2019, the parties appeared before Judge LeRoy Martin, Jr. on the various 

motions that had been filed.  During the hearing, Ms. O'Brien filed a suggestion of recusal based 

on recent media reports that Judge Martin's son works for the Cook County State's Attorney's 

Office as an Assistant State's Attorney.  After argument by Ms. O'Brien and counsel, the court 

adjourned the hearing until May 10, 2019 so Judge Martin could read and consider Ms. O'Brien's 

suggestion of recusal and any response the State's Attorney's Office chose to file. 

 On May 10, 2019, Judge Martin ruled that recusal was unnecessary, but in the interest of 

justice, he “transferred” the matter to Judge Michael Toomin of the Juvenile Justice Division.  
																																																													
3 On May 23, 2019, Judge Watkins granted the Media Intervenors' "Emergency Motion to Intervene for Purposes of 
Objecting to and Vacating the Sealing Order," which had been filed on April 1, 2019.  Mr. Smollett's records were 
unsealed on a rolling basis following the Court's May 23, 2019 Order. 
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On May 17, 2019, the parties appeared before Judge Toomin for a status hearing.  The matter 

was thereafter adjourned until May 31, 2019 for oral argument before Judge Toomin, which 

proceeded as scheduled on that date.   

On June 21, 2019, Judge Toomin issued a written order granting the appointment of a 

special prosecutor "to conduct an independent investigation of any person or office involved in 

all aspects of the case entitled the People of the State of Illinois v. Jussie Smollett, No. 19 CR 

0310401, and if reasonable grounds exist to further prosecute Smollett, in the interest of justice 

the special prosecutor may take such action as may be appropriate to effectuate that result. 

Additionally, in the event the investigation establishes reasonable grounds to believe that any 

other criminal offense was committed in the course of the Smollett matter, the special prosecutor 

may commence the prosecution of any crime as may be suspected."  Exhibit A [Order at 21]. 

The Evidence in this Case 
 

Judge Toomin's reliance on inaccurate media reports to presume Mr. Smollett guilty of 

charges that were dismissed against him was wholly improper and prejudicial. Given his 

improper "factual findings" in the Order, it is necessary to set forth some of the actual evidence 

in this case to rebut the unfair presumption of guilt against Mr. Smollett imposed by the court. 

The actual evidence demonstrates that Abimbola and Olabinjo Osundairo (hereafter 

collectively "the Osundairo brothers") attacked Mr. Smollett on January 29, 2019.  The only 

"evidence" that the attack was a hoax and perpetrated at the behest of Mr. Smollett was the 

Osundairo brothers' statements made reportedly after at least 47 hours in police custody, in the 

face of overwhelming evidence of their involvement in the attack, and upon advice by their 

counsel.  But other than the Osundairo brothers' self-serving statements which resulted in their 

release from custody with no criminal charges being filed against them, not a single piece of 
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evidence independently corroborates their claim that the attack was a hoax.  Moreover, the actual 

evidence demonstrates that the Osundairo brothers lied to police and were acting with at least 

one other person who was not Mr. Smollett. 

All of the Key "Evidence" that Police Initially Claimed Existed  
Have Been Shown to Be Demonstrably False. 

 
 In the Order, Judge Toomin noted that on February 21, 2019, Police Superintendent 

Eddie Johnson "held a press conference where he essentially confirmed what anonymous sources 

had been leaking to the media; that Smollett had staged the attack because he was dissatisfied 

with his ‘Empire’ salary and that he had sent the threatening letter to himself."  Exhibit A [Order 

at 4].  During that same press conference, Superintendent Johnson also claimed that the $3,500 

check from Smollett to Abimbola Osundairo was for the staged attack. (Press conference 

available at https://finance.yahoo.com/video/chicago-police-press-conference-arrest-162040267. 

html.)  All three public statements by Johnson were proven to be false.   

 First, following Superintendent Johnson's press conference, Fox executives and 

producers explicitly rejected the notion that Mr. Smollett was unhappy with his pay.  On the 

contrary, they explained that Mr. Smollett was in the middle of a long-term contract with Fox for 

the series, ‘Empire,’ and that neither he nor his agents had attempted to renegotiate his salary.  

See ‘EMPIRE’ EXECS DON'T BELIEVE ‘Attack’ Staged Over Salary Issues (Feb. 26, 2019), 

available at https://www.tmz.com/2019/02/26/jussie-smollett-empire-money-contract-staged-

attack/. 

 Second, following the press conference, the FBI promptly disputed Superintendent 

Johnson's assertion that Mr. Smollett sent himself the threatening letter.  Rather, federal agents 

noted that their investigation was still ongoing and that they had not yet determined who sent the 

letter.  See FEDS DISPUTE POLICE SUPERINTENDENT... Not Certain Jussie Wrote Letter 
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(Feb. 22, 2019), available at https://www.tmz.com/ 2019/02/22/jussie-smollett-letter-police-

chief-superintendent-fbi/. 

 Third, in a number of interviews a few weeks after the press conference, the Osundairo 

brothers' attorney, Gloria Schmidt, contradicted Superintendent Johnson and confirmed that the 

$3,500 check paid by Mr. Smollett to Abimbola Osundairo, was in fact, for training and 

nutrition.  See, e.g., https://abcnews.go.com/amp/news/story/osundairo-brothers-advantage-

empire-actor-jussie-smollett-lawyer-61605822. This was consistent with the memo line of the 

check, which read, "5 week Nutrition/Workout program (Don't Go Video),"4 and was 

corroborated by numerous text messages in which Mr. Smollett and Abimbola Osundairo 

discussed training and nutrition. 

Moreover, a review of the recently unsealed discovery reveals further false and 

misleading statements by the police.  As one article notes: 

Eddie Johnson, the police superintendent, said after Mr. Smollett’s arrest that one 
of the Osundairo brothers had spoken with the actor on the phone about an hour 
after the attack. But the search warrant records show their next phone call was 
actually about 18 hours later. (A police spokesman, Anthony Guglielmi, said last 
week that the superintendent had misspoken.) 
 

Julia Jacobs, "Jussie Smollett Case: What Do We Know, and What’s Left to Investigate?," The 

N.Y. Times (July 1, 2019), available at https://www.nytimes.com/2019/07/01/arts/jussie-

smollett-video-case.html. 

The Actual Evidence Demonstrates that the "Need Your Help on the Low"   
Text Was Taken Out of Context and Misconstrued. 

 
As noted above, the State's case against Mr. Smollett was based entirely on the 

uncorroborated and self-serving statements of the Osundairo brothers.  While the bulk of the text 

messages between Mr. Smollett and Abimbola ("Abel") during the relevant time period discuss 
																																																													
4  "Don't Go" was an upcoming music video shoot scheduled for February 23, 2019, in which Mr. Smollett had to be 
shirtless.   
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training and nutrition, there was a single text message which was susceptible of an incriminating 

interpretation, which the Osundairo brothers, and in turn prosecutors, seized on.  The State's 

Bond Proffer, a copy of which is attached hereto as Exhibit C, provided: 

Text messages generated by Defendant Smollett to Abel, specifically starting on 
the morning of January 25, 2019, reveal Defendant Smollett asking Abel when he 
would be leaving on his upcoming trip to Nigeria.  This trip was scheduled to take 
place on the evening of January 29, 2019, and it had been planned by Abel and his 
brother Olabinjo "Ola" Osundairo (27 years old) two months prior.  After Abel 
confirmed the date and time of his trip, Defendant Smollett texted Abel stating 
"Might need your help on the low.  You around to meet up and talk face to 
face?"   

 
Exhibit C [Proffer at 1]. 
 

The Proffer then goes on to state that when Mr. Smollett met with Abel that afternoon, he 

told Abel that he wanted to stage an attack where Abel and his brother would appear to batter 

him.  Id. [Proffer at 1-2]. 

 In a podcast on April 6, 2019--months before the defense had seen the newly unsealed 

discovery--Mr. Smollett's attorney, Tina Glandian, explained that the "need your help on the 

low" text was completely taken out of context and misconstrued.  Ms. Glandian explained that 

when Mr. Smollett first spoke to Abel about the training/nutrition plan and his desire to lose 

about 20 pounds for his upcoming music video shoot, Abel told him that there are herbal steroids 

which are illegal in the United States but which he could get in Nigeria which would help Mr. 

Smollett shed weight fast.  On January 25, 2019, during a text message conversation about Mr. 

Smollett's meal plan and his projected fat loss, Mr. Smollett asked Abel to meet face to face so 

that he could ask him to get him the herbal steroids while in Nigeria.   

1/25/2019 2:19:17PM (UTC+0) - Abel texts Smollett: "This is the meal plan and the 
breakdown of macronutrients. Also includes projected fat loss."  

1/25/2019 3:08:37PM (UTC+0) - Smollett responds to Abel: "Cool i can't pull up on 
phone so gotta check on my computer. When do you leave town?" 

Dead
lin

e



 9	

1/25/2019 3:18:47PM (UTC+0)  - Abel responds to Smollett: "I leave Tuesday 
night."  Abel also texts Smollett a chart with a meal plan. 

1/25/2019 3:18:56PM (UTC+0) - Smollett responds to Abel: "What time Tuesday 
night?" 

1/25/2019 3:19:14PM (UTC+0)  - Abel responds to Smollett: "9:30pm" 

1/25/2019 3:31:06PM (UTC+0) - Abel texts Smollett: "Why what's up?" 

1/25/2019 3:34:44PM (UTC+0)  - Smollett responds to Abel: "Might need your 
help on the low. You around to meet up and talk face to face?" 

1/25/2019 3:34:52PM (UTC+0)  - Smollett texts Abel: "Later like after 4" 

1/25/2019 3:38:29PM (UTC+0)  - Abel responds to Smollett: "Yea, I can do that." 

Exhibit D (emphasis added). 

 On April 25, 2019, the Osundairo brothers sued Mr. Smollett's attorneys for defamation, 

false light, and respondeat superior based, in part, on the statements made during the Reasonable 

Doubt podcast on April 6, 2019.  The civil complaint alleges, in pertinent part, that the 

Osundairo brothers' brand, "Team Abel," "advises and demonstrates how to strengthen and build 

muscle while maintaining a healthy, steroid-free diet and fitness regimen."  Complaint, ¶ 45, 

available at https://dig.abclocal.go.com/wls/documents/2019/042319-wls-smollett-suit.pdf.  The 

complaint further alleges that Ms. Glandian's statements have caused the Osundairo brothers 

substantial financial harm because such an offer to obtain steroids for a client would render 

"Team Abel" a sham enterprise, since they advertise that their business is "all natural."  Id., ¶ 73.   

Newly released discovery contradicts the Osundairo brothers' position in their lawsuit and 

supports Mr. Smollett's explanation of the "need your help on the low" text message.  

Specifically, the web history of one of the Osundairo brothers obtained by the police shows the 

following relevant search history from January 25 and 27, 2019: 

1/25/2019 5:48:48AM (UTC+0): "rad 140 landmark." 
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1/25/2019 5:49:12AM (UTC+0): "The Truth About RAD140 In 3 Minutes 
 - Read before you buy Testolone," found at https://www.mynvfi.org/ 
 testolone-rad140/. 

 
1/25/2019 5:55:11AM (UTC+0): "rad 140 labs." 
 
1/25/2019 5:55:27AM (UTC+0): "RAD140 - U.S. Diesel Labs," found at 

 https://usdiesellabs.com/product/rad140/. 
 
1/25/2019 5:56:29AM (UTC+0): "ANDARINE - U.S. Diesel Labs," found at

 ahttps://usdiesellabs.com/product/andarine/. 
 
1/25/2019 5:57:52AM (UTC+0): "YK11 - U.S. Diesel Labs," found at 

 https://usdiesellabs.com/product/yk11/. 
 
1/25/2019 5:58:19AM (UTC+0): "Tamoxifen Citrate - U.S. Diesel Labs,"  found 

 at https://usdiesellabs.com/product/tamoxifen-citrate/. 
 
1/27/2019 at 12:28:02PM (UTC+0): "Banned Substances - Natural 

 Bodybuilding.com" found at https://naturalbodybuilding.com/banned-substances/. 
 
1/27/2019 at 12:28:38PM (UTC+0): "Prohibited List Documents | World  Anti-

 Doping Agency," found at https://www.wada-ama.org/en/resources/science-
 medicine/prohibited-list-documents. 

 
Exhibit E. 

The web history above from the precise time period in question demonstrates that not 

only were the Osundairo brothers interested in steroids and steroid alternatives to aid in losing 

weight and increasing muscle mass, but they were also specifically interested in what substances 

were banned two days before their trip to Nigeria.  And when considered in the context of the 

other text messages regarding macronutrients and projected fat loss, it is far more reasonable that 

Mr. Smollett's text message about meeting on the low was in regards to banned steroids which 

Abel could obtain for him in Nigeria, as opposed to soliciting his trainer, and his older brother 

who Mr. Smollett had only met a few times, to stage a hate crime on him three days later.5  

																																																													
5 The Osundairo brothers claimed the attack was originally scheduled for the night of January 28, 2019 but 
postponed until 2:00 a.m. on January 29, 2019 due to Mr. Smollett's flight delay. 
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The Actual Evidence Demonstrates that the Osundairo Brothers Lied  
When They Claimed They Are Not Homophobic. 

 
 After admitting they were involved in the attack on Mr. Smollett, on February 19, 2019, 

the Osundairo brothers released the following statement: "We are not racist. We are not 

homophobic, and we are not anti-Trump. We were born and raised in Chicago and are American 

citizens.”  See, e.g., Victor Morton, 'We are not anti-Trump': Brothers arrested in Jussie Smollett 

case break silence, The Washington Times (Feb. 18, 2019), available at 

https://www.washingtontimes.com/news/2019/feb/18/olabinjo-and-abimbola-osundairo-brothers-

jussie-sm/.  However, the newly unsealed records flatly contradict the brothers' assertion that 

they are not homophobic.  Specifically, text messages by both Olabinjo ("Ola") and Abel 

Osundairo demonstrate a strong homophobic sentiment by both brothers only a few weeks before 

the attack on Mr. Smollett. 

Specifically, on January 12, 2019, Ola sent an individual identified as "OD" several 

images of what appear to be emails from a gay man, followed by a text message: "Your 

homeboy is mentally disturbed."  This text exchange is attached hereto as Exhibit F.  After OD 

responded by laughing at the emails, Ola texted: "Dude ass a fruit."  Exhibit F.  When asked by 

OD if "fruity folks ever say anything back," Ola responded: "I never replied to his fruity ass after 

that.  I haven't been replying to him on ig6 either.  I'm done with Gaylord ass."  Id.  After OD 

continued to laugh at Ola's remarks, Ola added: "I don't even care no more.  Just tired of down 

low niggas tryna sneakily be on some gay shit like niggas is stupid."  Id. 

Ola also forwarded these emails to his brother, Abel, with a text stating: "This man is a 

sicko."  This text exchange is attached hereto as Exhibit G.  After commenting on the emails, 

Abel texted back, "Help the man" and "Lock him up," to which Ola responded, "Sicko."  Exhibit 

																																																													
6 "Ig" is a reference to the social media application "Instagram."	
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G.  Police apparently recognized the significance of these messages during their investigation, as 

evidenced by the marking of asterisks next to the homophobic text messages with handwritten 

notations on the top of these pages as to the "gay references."  See id. 

 Furthermore, in their civil lawsuit filed against Mr. Smollett's attorneys on April 23, 

2019, the Osundairo brothers, who are of Nigerian descent, have family in Nigeria, and enjoy 

visits to Nigeria, allege that "[s]ame-sex sexual activity is illegal in Nigeria, which can result in 

14 years of imprisonment," and "99% of Nigerians believe homosexuality should not be 

tolerated."  Complaint, ¶¶ 63-64, available at https://dig.abclocal.go.com/wls/documents/2019/ 

042319-wls-smollett-suit.pdf.  Thus, not only does the evidence demonstrate that the Osundairo 

brothers lied when they publicly professed that they are not homophobic, but their own court 

filing demonstrates a specific motive for their January 29, 2019 attack on Mr. Smollett hours 

before their scheduled trip to Nigeria. 

The Actual Evidence Demonstrates that the Attack Was Not a Hoax. 

The text messages released by the Chicago Police Department include one significant text 

message from Abel to Mr. Smollett sent around noon on January 29, 2019 (about 10 hours after 

the attack and after news of the attack had been made public) in which Abel writes: "Bruh say it 

ain't true, I'm praying for speedy recovery.  Shit is wild."  Exhibit D.  It is significant that in none 

of their statements to police did the Osundairo brothers claim that Mr. Smollett told them to send 

such a text after the attack or otherwise claim that this text was pretextual.  On the contrary, Abel 

texted Mr. Smollett feigning concern for him to conceal his involvement in the attack.  

 

 

 

Dead
lin

e



 13	

The Actual Evidence Demonstrates that the Osundairo Brothers Lied to Police  
and that They Were Not Acting Alone During the Attack on Smollett. 

 
Based on statements by the Osundairo brothers, the State took the position that Mr. 

Smollett instructed the Osundairo brothers not to bring their cell phones to the attack and that the 

brothers complied.  The State's Bond Proffer provided: 

On the late morning of Sunday January 27, 2019, Smollett drove his vehicle back 
to the Lakeview neighborhood to pick up the brothers and show them the scene 
where he wanted the staged attack to take place.  Smollett then drove the brothers 
to the corner of New Street and North Water Street in Chicago where the staged 
attack was to take place.  This was just outside Smollett's apartment building. . .  
Smollett also instructed the brothers not to bring their cell phones with them.7   

 
Exhibit C [Proffer at 2] (emphasis added.) 
 

However, two independent witnesses both contradict the Osundairo brothers' claim that 

they did not bring cell phones with them to the attack.  Specifically, the Uber driver who picked 

up the Osundairo brothers from their home at around 1:00 a.m. on January 29, 2019 related the 

following to police: 

R/D refreshed [REDACTED] memory of the 29th of Jan 2019 and stated he was 
working and pulled up his rides on his cell phone for that day.  [REDACTED] 
stated he vividly remembers getting a ride where he picked up two African 
American Males at the location of 41[REDACTED] N Ashland.  [REDACTED] 
pulled up the Ride ID Number [REDACTED.]  The rider was ordered at 12:56 on 
the 29th of Jan and he arrived at 1:02 hours.  [REDACTED] stated rider #1 (Male 
Black 30-32 Taller Dark Clothing) came to his vehicle at 1:02 and greeted the 
driver with "HEY BROTHER" as he entered on the curb side of the vehicle and 
then sat in the rear passenger seat.  Rider #1 asked the driver to wait a minute that 
another passenger was coming.  A minute later Rider #2 entered in the rear driver 
side door (Male Black 507/508 Larger build and 29/30 Dark Clothing).  
[REDACTED] thought that Rider #1 had placed the UBER order.  [REDACTED] 
stated both riders had hoods under their jackets but neither had their hoods up.  
[REDACTED] thought one of the riders may have had a knit hat or maybe a 
baseball hat.  [REDACTED] stated Rider #1 received a phone call while inside 
his vehicle and stayed on the phone most of the ride. 
 

																																																													
7 Concurrent with this Motion, Mr. Smollett is filing a Motion to Disclose the Transcripts of the Grand Jury 
Testimony of Abimbola and Olabinjo Osundairo. 

Dead
lin

e



 14	

[REDACTED] stated the two offenders did not make conversation with him and 
whispered to each other during the ride.  The Uber application listed the drop off 
location was to be on the 1400 block of N WIELAND but has been shielded on 
[REDACTED] UBER application interface.  Rider #1 was on his cell phone for 
most of the ride. 
 

Exhibit H at 5 (emphases added).   

 Similarly, the Yellow Cab driver who drove the Osundairo brothers after the attack 

specifically noted that at least one of the brothers had a cell phone that night: 

On the morning of January 29th [REDACTED] had pulled up in front of the Hyatt 
Regency and stated that he got out of his car to clean the windows and then was 
sitting in his car waiting to see if a fare would show up.  After a few minutes the 
doors opened startling [REDACTED.]  He explained that he would lock the doors 
so he could get a look at a person before they entered his taxi.  [REDACTED] 
thinks he forgot to lock his doors after cleaning the window.  He said he could see 
the one that got in on the passenger side of the car pretty well and [REDACTED] 
described him as a dark skinned black male with a goatee 25 to 30 years old.  This 
person said "Hey brother" when he got into the cab and was wearing all black 
with a big jacket and a hat pulled back.  [REDACTED] said the person had a big 
build.  [REDACTED] said he could not see the second person who sat behind 
him.  When the second person got in he said "Hey boss".  [REDACTED] felt the 
second person sounded "black".  [REDACTED] stated that he was nervous and 
said "if they say they want to go south I tell them no" and then "but they say they 
want to go to Lake Shore Drive and Belmont so I think ok".  [REDACTED] said 
he saw the person on the passenger side on a cell phone "only text no talk". 
 

Exhibit I at 6-7 (emphasis added).   

Since Mr. Smollett's phone records demonstrate that he did not have any communication 

with the brothers during this time, it begs the question, who were the Osundairo brothers 

communicating with right before and after the attack on Jussie Smollett?  In the newly 

unsealed discovery, one police report notes that "another phone number suspected of belonging 

to Olabinjo OSUNDAIRO was discovered [REDACTED] Phone records show this phone to be 

in communication with a phone number [REDACTED] belonging to [REDACTED] before and a 

phone number [REDACTED] belonging to [REDACTED] after the incident on 29-JAN-2019." 
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Exhibit J at 7.  Who were these communications with and where are these pertinent phone 

records? 

Moreover, in the State's Bond Proffer, the prosecutors argued that Mr. Smollett lied to 

police because he indicated that the one attacker who he got a glimpse of was white.  

Specifically, the Proffer provided: 

Smollett also told the police that the initial and primary attacker (now known to 
be Abel Osundairo) was wearing a ski mask which covered his entire face, with 
the exception of his eyes and the area all around his eyes.  Smollett stated to the 
police that he could see that the area around this person's eyes was white-skinned.  
 

Exhibit C [Proffer at 4]. 

 The newly unsealed discovery reveals that two independent witnesses both identified a 

young white male near the scene of the attack during the relevant time period.  Specifically, the 

police reports recount a neighbor's statement as follows:  

[REDACTED] was watching a movie with her friend in her residence.  At around 
0030 hours, she went outside to walk her dogs.  As she walked her dogs, she 
observed a person which she described as a male, white, mid 30s, wearing 
glasses, having reddish-brown hair and slight facial hair, average height and build, 
wearing a blue and yellow stocking hat with a ball on top, a navy blue sweatshirt, 
blue jeans, gray and red socks, and brown laced shoes, which appeared wet to her.  
This man was smoking a cigarette and standing on New St. near Lower North 
Water St. (underneath the building as she described) near the loading dock 
between the resident entrance and resident garage door   
 
 [REDACTED] further related that the man looked at her, and upon doing so, 
turned away.  [REDACTED] described the man as appearing to be waiting for 
something.  As the man turned away, [REDACTED] could see hanging out 
from underneath his jacket what appeared to be a rope.  [REDACTED] went 
back into her building and did not see the man afterwards.  [REDACTED] had 
nothing further to add at this time. 

 
Exhibit K at 12-13 (emphasis added). 
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 In addition to the independent witness who saw a suspicious white male lingering outside 

Mr. Smollett's building carrying a rope shortly before the attack, another independent witness 

gave the exact same description of one of the attackers that Mr. Smollett gave to police: 

On the night of the attack, 29 JAN 2019, [REDACTED] was working in his 
official capacity as a Loss Prevention Agent for the Sheraton Grand Hotel.  
[REDACTED] has been employed by the hotel for the past several months.  
[REDACTED] was conducting "tours" of the property, a normal function of his 
position. During his "tours", he scans bar codes located throughout the premise 
with a tablet in order to document that he checked on that particular location. At 
approximately 0200 hours, [REDACTED] was conducting a "tour" of the 
Chicago Burger Company restaurant, a restaurant located within the Sheraton 
Grand Hotel on the southeast corner of the ground floor level of the building.  
[REDACTED] walked outside the Chicago Burger Company restaurant exterior 
door onto the Riverwalk area where one of the bar codes was located.  As soon as 
[REDACTED] exited the building, he heard the sounds of footsteps approaching 
quickly from the north, and then observed a male, approximately 6' tall, wearing 
all black with a hood or hat and a facemask.  [REDACTED] could only see the 
skin area near the male's eyes where the facemask had cutouts, and believed the 
male to be white, in his 20s.  [REDACTED] shined his flashlight towards the 
male and asked what he was doing.  The male stated that it was cold out and 
continued running past [REDACTED] and then W/B along the Riverwalk. 
Immediately afterwards, a second male, stockier than the first and also wearing all 
dark clothing ran past [REDACTED] pointing to the first male as he ran. This 
second male laughed as he ran past [REDACTED] could not make out this male's 
race, as he had his arm up, covering his face, as he pointed and ran past 
[REDACTED] believed this male may have been in his 20s as well.  
[REDACTED] continued on his "tour", walking N/B on the west sidewalk of 
New St. to where one of the bar codes was located that he needed to scan.  As 
[REDACTED] looked N/B up New St., he observed a third male at the bottom of 
the staircase that leads from lower to upper North Water St.  [REDACTED] 
described this third male as a younger looking male, unknown race, bent over as if 
he was picking up something off the street.  [REDACTED] completed his tour 
and went back inside the building. 
 
[REDACTED] further related that the first male to run past him was not holding 
anything.  [REDACTED] was unsure if the second male to run past him was 
holding anything or not.  [REDACTED] believed that the three subjects may have 
just been goofing around, throwing snow balls at one another. 
 

Exhibit L at 6 (emphasis added). 
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 In a supplemental report written after a follow-up statement was taken from the Loss 

Prevention Agent at the police station, this witness again confirmed having seen a white male in 

a ski mask leaving the scene of the attack, after he shone a flashlight on the subject's face: 

On 27 February, 2019 at 0747 hours, R/D Calle #20177 and Det. Campos 
#21017 met with [REDACTED] at Area Central.  [REDACTED] related that on 
29 January, 2019 he was working security and was making his rounds and was 
at CBC (Chicago Burger Company). 
 
[REDACTED] related that while at CBC he heard footsteps and was startled by 
a subject.  [REDACTED] described this subject as being tall and dressed in all 
black clothing which including a face mask.  [REDACTED] related that he 
shined a flashlight on the subject's face and was able to see white skin around 
the eye area.  [REDACTED] heard the subject say in essence it's cold it's cold 
as the subject continued away.  A second subject was also observed.  The second 
subject did not say anything but as the subject passed he was pointing at the first 
subject.  [REDACTED] related that he was unable to get a look at the subjects 
face.  [REDACTED] described the second subject as being shorter and stocky. 
 
[REDACTED related that he viewed a photo lineup.  As he inspected the lineup 
his attention was drawn to one individual.  This individual had the lightest 
colored skin compared to the other individuals in the lineup, but was not the 
individual at CBC. 

 
Exhibit M at 6 (emphasis added).  

 Thus, the actual evidence in this case demonstrates that the Osundairo brothers lied to 

police and were acting with at least one other person (who was not Mr. Smollett). 

Legal Standard 
 
The purpose of a motion for reconsideration is to inform the trial court of (1) newly 

discovered evidence previously unavailable at the time of the original hearing, (2) changes that 

have occurred in the law since the original hearing, or (3) errors in the court's earlier application 

of the law.  Williams, 273 Ill.App.3d 893, 903 (1995); Farley Metals, Inc. v. Barber Colman 

Co., 269 Ill.App.3d 104, 116 (1994).  
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 As the Seventh Circuit has explained, “in any given opinion, [a court] can misapprehend 

the facts . . . or even overlook important facts or controlling law.” Olympia Equipment v. 

Western Union, 802 F.2d 217, 219 (7th Cir.1986).  Thus, "motions for reconsideration can serve 

a valuable function by helping, under appropriate circumstances, to ensure judicial accuracy."  

Mosley v. City of Chicago, 252 F.R.D. 445, 447 (N.D. Ill. 2008); see also Canning v. Barton, 264 

Ill. App. 3d 952, 956 (1994) ("The purpose of a motion for reconsideration is to inform the court 

of any errors it has made and to provide an opportunity for their correction."). 

 Section 2-1203(a) allows any party, within 30 days after the entry of judgment, to file a 

motion for a rehearing, retrial, or modification of the judgment, to vacate the judgment, or for 

other relief.  735 ILCS 5/2-1203(a).  This statute allows circuit courts in both criminal and civil 

cases to reconsider judgments and orders within 30 days of their entry.  See People v. Heil, 71 Ill. 

2d 458, 461 (1978); Weilmuenster v. Ill. Ben Hur Const. Co., 72 Ill. App. 3d 101, 105 (1979).  A 

timely filed motion for reconsideration stays enforcement of the order.  In re Marriage of 

Simard, 215 Ill. App. 3d 647, 650 (1991). 

 Whether to grant a motion for reconsideration is a determination resting within the trial 

court's discretion, subject to reversal only upon an abuse of discretion. Greer v. Yellow Cab Co., 

221 Ill.App.3d 908, 915 (1991).  Here, because the court erred in his application of existing law 

in several key respects, as explained below, it would be an abuse of discretion not to grant this 

motion for reconsideration. 

Argument 

A. The Court Erred in Finding that Kim Foxx Formally Recused Herself, 
 Requiring the Appointment of a Special Prosecutor. 
 
 In the Order, the court first rejected Petitioner's argument that Kim Foxx was unable to 

fulfill her duties stemming from her "familiarity with potential witnesses in the case."  See 
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Exhibit A [Order at 12-13].  The court also recognized that "Petitioner has failed to show the 

existence of an actual conflict of interest in the Smollett proceeding."  Id. [Order at 14].  

However, based on public statements and an internal memorandum by her Chief Ethics Officer 

stating that Kim Foxx had "recused" herself from this matter, the court found that "a reasonable 

assumption exists" that Ms. Foxx had invoked a permissive recusal under 55 ILCS 5/3-9008 (a-

15) which can be done for "any other reason he or she deems appropriate."  Id.  The court 

misapplied the law in so holding. 

 As the court notes in the Order, Kim Foxx never filed a petition for recusal or otherwise 

alerted the court of her recusal.  Id.  And in opposition to the Petition, Ms. Foxx unambiguously 

stated that she did not intend to formally or legally recuse herself.  But the court nonetheless 

concluded that "[a] review of the record confirms our understanding that what was intended by 

Ms. Foxx, and what indeed occurred, was an unconditional legal recusal.  Her voluntary act 

evinced a relinquishment of any future standing or authority over the Smollett proceeding.  

Essentially, she announced that she was giving up all of the authority or power she possessed as 

the duly elected chief prosecutor; she was no longer involved."  Exhibit A [Order at 15-16].  The 

court cites no authority for its holding that the informal use of the term "recusal" in a public 

statement and internal memorandum was necessarily an unconditional legal recusal which 

stripped the County State’s Attorney of any future standing or authority in the matter.  The 

court's analysis is also deficient for the reasons outlined below. 

 1. The statutory prerequisite for the appointment of a special prosecutor  
  was not met.  
 
 In granting the appointment of a special prosecutor, the court misapplied the law because 

the statutory prerequisite for the appointment of a special prosecutor was not met.  Specifically, 
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the statute which the court relied on in granting the appointment of a special prosecutor, 55 ILCS 

5/3-9008 (a-15), provides: 

Notwithstanding subsections (a-5) and (a-10) of this Section, the State's Attorney 
may file a petition to recuse himself or herself from a cause or proceeding for 
any other reason he or she deems appropriate and the court shall appoint a special 
prosecutor as provided in this Section. 
 

55 ILCS 5/3-9008 (a-15) (emphasis added).  However, it is undisputed that State’s Attorney 

Foxx never filed any such petition for recusal in this case.  

 In interpreting a statute, the primary rule of statutory construction to which all other rules 

are subordinate is to ascertain and give effect to the true intent and meaning of the 

legislature.  Village of Cary v. Trout Valley Ass'n, 282 Ill. App. 3d 165, 169 (1996).  In order to 

determine the legislative intent, courts must read the statute as a whole, all relevant parts must be 

considered, and each section should be construed in connection with every other 

section.  Id.  Courts should look to the language of the statute as the best indication of legislative 

intent, giving the terms of the statute their ordinary meaning.  Id.  A statute is to be interpreted 

and applied in the manner in which it is written, when it is permissible to do so under the 

Constitution, and is not to be rewritten by a court in an effort to render it consistent with the 

court's view of sound public policy.  Kozak v. Retirement Board of the Firemen's Annuity & 

Benefit Fund, 95 Ill. 2d 211, 220 (1983).  

 Here, 55 ILCS 5/3-9008 (a-15) provides that the State's Attorney may file a petition for 

recusal "for any other reason" he or she deems appropriate.  The plain and unambiguous 

language of the statute indicates that the State's Attorney is not required to file such a petition but 

may do so in his or her discretion.  In other words, the filing of such a petition is permissive, not 

mandatory.  See In re Estate of Ahmed, 322 Ill. App. 3d 741, 746 (2001) ("As a rule 

of statutory construction, the word 'may' is permissive, as opposed to mandatory."). 
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 Here, not only did State’s Attorney Foxx not file such a petition, but she has expressly 

stated that she did not intend to formally and legally recuse herself.  Judge Toomin's conclusion 

that notwithstanding her stated intent and the fact that a petition for recusal was not filed, "a 

reasonable assumption exists" that Ms. Foxx invoked a permissive recusal under section 3-9008 

(a-15), Exhibit A [Order at 14], ignores the permissive language of the statute and violates 

principles of statutory construction.  By deeming the use of the word "recusal" in a public 

statement and internal memorandum as the equivalent of filing a petition for recusal under 

section 3-9008 (a-15), Judge Toomin effectively re-wrote the statute and deprived Ms. Foxx the 

discretion which the statute expressly grants her.  And contrary to the court's finding, any such 

informal statements did not effectuate a legal recusal by Ms. Foxx.  See, e.g., People v. 

Massarella, 72 Ill. 2d 531, 538 (1978) ("At two separate arraignments, assistant State's Attorneys 

made noncommittal statements that the Attorney General was in charge of the case.  These 

comments do not express, as the defendant urges, exclusion of or objection by the State's 

Attorney."). 

 The filing of a petition for recusal is a statutory prerequisite to the appointment of special 

prosecutor under 55 ILCS 5/3-9008 (a-15).  Because the statutory prerequisite was not met here, 

the court misapprehended the law in granting the appointment of a special prosecutor. 

 2. Ms. Foxx had the power to delegate her authority to her first assistant. 

 Judge Toomin incorrectly asserts that by recusing herself and appointing Joe Magats as 

"the Acting State's Attorney for this matter," Ms. Foxx attempted to create an office which she 

did not have the authority to create.  Exhibit A [Order at 16].  But Ms. Foxx did not attempt to 

create a new office nor did she appoint Joe Magats as a special prosecutor in this case.  Rather, 

Ms. Foxx delegated her authority to one individual, her first assistant, to be exercised in a 

Dead
lin

e



 22	

particular, individual, criminal prosecution.  Such a delegation has previously been sanctioned by 

Illinois courts.  See, e.g., People v. Marlow, 39 Ill. App. 3d 177, 180 (1976) ("As illustrated by 

the evidence, the request procedure used in this case fully observed the ‘strict scrutiny’ 

admonition set forth in Porcelli.  The State's Attorney of Cook County delegated his authority to 

one individual, his first assistant, to be used only when he himself was not available.  This 

delegated power was exercised with discretion and care."); see also Scott v. Ass'n for Childbirth 

at Home, Int'l, 88 Ill. 2d 279, 299 (1981) ("Where a statute vests power in a single executive 

head, but is silent on the question of subdelegation, the clear majority view is that the legislature, 

'understanding the impossibility of personal performance, impliedly authorized the delegation of 

authority to subordinates.'") (quoting 1 A. Sutherland, Statutory Construction § 4.14 (4th ed. 

1972).)   

 None of the cases cited by Judge Toomin support his contention that Ms. Foxx could not 

delegate her authority to her first assistant.  People v. Munson, 319 Ill. 596 (1925), and People v. 

Dunson, 316 Ill. App. 3d 760 (2000), are totally inapplicable, as these cases involve the 

delegation of authority to unlicensed prosecutors.  Here, Ms. Foxx turned the Smollett case over 

to her first assistant, Joe Magats, who Judge Toomin describes as "an experienced and capable 

prosecutor."  Exhibit A [Order at 16].  

 The court cites to People v. Jennings, 343 Ill. App. 3d 717 (2003), People v. Ward, 326 

Ill. App. 3d 897 (2002), and People v. Woodall, 333 Ill. App. 3d 1146 (2002) as support for its 

position; however, those cases are also inapplicable.  All of those cases involved the delegation 

of power to attorneys from the State's Attorneys Appellate Prosecutor's office--not the first 

assistant, as was the case here.  Unlike assistant state attorneys, "[a]ttorneys hired by the [State 

Attorney's Appellate Prosecutor's Office] are not constitutional officers; their powers are derived 
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from the statute that created them, and those powers are strictly limited by the authority 

conferred upon the Agency by our state legislators."  Woodall, 333 Ill. App. 3d at 1149 (citing 

Siddens v. Industrial Comm'n, 304 Ill. App. 3d 506, 510-11 (1999)).  As one court explained, 

"the State's Attorneys Appellate Prosecutor's Act (Act) (725 ILCS 210/4.01 (West 1998)) 

provides specific instances in which attorneys employed by the State's Attorneys Appellate 

Prosecutor's office may represent the State, with the most obvious instance being when a case is 

on appeal."  Ward, 326 Ill. App. 3d at 901.  In each of these cases, attorneys from the appellate 

prosecutor's office exceeded their authority to prosecute as prescribed by statute.  See, e.g., id. 

at 902 (because "[t]he Cannabis Control Act, under which defendant was prosecuted, is not 

expressly listed, . . . prosecution under this Act [was not] allowed by attorneys from the State's 

Attorneys Appellate Prosecutor's office"); Jennings, 343 Ill. App. 3d at 725 ("Section 4.01 of the 

Act does not specifically include a murder prosecution as an instance in which an employee of 

the appellate prosecutor's office may assist a county State's Attorney in the discharge of his or 

her duties."); Woodall, 333 Ill. App. 3d at 1149 (noting that the Act limits the types of cases in 

which attorneys from the State's Attorneys Appellate Prosecutor's office may assist local 

prosecutors in the discharge of their constitutionally based duties and concluding that the 

appointment process relied on by the State was flawed). 

 In contrast to attorneys hired by the State Attorney's Appellate Prosecutor's office, the 

Illinois Supreme Court has explained that Assistant State's Attorneys are "officers for the 

performance of the general duties of the offices of state's attorney."  People ex rel. Landers v. 

Toledo, St. L. & W.R. Co., 267 Ill. 142, 146 (1915).  Accordingly, "[a]n Assistant State's 

Attorney is generally clothed with all the powers and privileges of the State's Attorney; and all 

acts done by him in that capacity must be regarded as if done by the state's attorney himself."  
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People v. Nahas, 9 Ill. App. 3d 570, 575-76 (1973) (citing 27 C.J.S. District and Pros. Attys. Sec. 

30(1).) Indeed, "the legislative purpose in creating the office of Assistant State's Attorney (Sec. 

18, c. 53, Ill.Rev.Stat.) was to provide an official who should have full power to act in the case of 

the absence or sickness of the State's Attorney, or in the case of his being otherwise engaged in 

the discharge of the duties of office, in the same manner and to the same extent that the State's 

Attorney could act, and we also believe that the General Assembly in using the term, ‘a State's 

Attorney’ did intend that an assistant could act."  Nahas, 9 Ill. App. 3d at 576. 

 In Office of the Cook County State's Attorney v. Ill. Local Labor Relations Bd., 166 Ill.2d 

296 (1995), the Illinois Supreme Court specifically discussed the statutory powers and duties of 

the Cook County State's Attorney and Assistant Cook County State's Attorneys. The Court held 

that the assistants were vested with the authority to exercise the power of the State's Attorney, 

played a substantial part in discharging the statutory mission of the State's Attorney's office, and 

acted as “surrogates for the State's Attorney” in performing the statutory duties of 

the State's Attorney.  Id. at 303.  

 The Illinois legislature intended, and the cases have long held, that an Assistant State's 

Attorney legally has the same power to act on behalf of the State's Attorney either by virtue of 

the office of Assistant State's Attorney, or as specifically authorized by the State's Attorney, 

pertaining to (1) initiating criminal prosecutions against a person; (2) intercepting private 

communications; and (3) procedures that may result in a person being deprived of his or her 

liberty for life.  See, e.g., People v. Audi, 73 Ill. App. 3d 568, 569 (1979) (holding that an 

information signed by an Assistant State's Attorney rather than the State's Attorney himself was 

not defective); People v. White, 24 Ill. App. 2d 324, 328 (1960), aff'd, 21 Ill. 2d 373 (1961) 

(rejecting defendant's argument that an Assistant State's Attorney does not have the power or 
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authority to prosecute by information in his own name in the county court); Nahas, 9 Ill. App. 3d 

at 575-76 (holding that the authorization of an eavesdropping device by a First Assistant, rather 

than the State's Attorney, was proper because "[a]n Assistant State's Attorney is generally 

clothed with all the powers and privileges of the State's Attorney; and all acts done by him in that 

capacity must be regarded as if done by the State's Attorney himself"); Marlow, 39 Ill. App. 3d at 

180 (holding that the State's Attorney can delegate his authority to give eavesdropping consent to 

a specifically indicated individual); People v. Tobias, 125 Ill. App. 3d 234, 242 (1984) (holding 

that an Assistant State's Attorney has the authority to sign a petition to qualify the defendant for a 

life sentence under the habitual criminal statute, which provides that such petition be "signed by 

the State's Attorney").  

 As such, the court misapplied the law in holding that Ms. Foxx did not have the power to 

delegate her authority in the Smollett matter to her first assistant, Joe Magats, and that by doing 

so, she invoked a permissive recusal under 55 ILCS 5/3-9008 (a-15), authorizing the 

appointment of a special prosecutor. 

B. Even if There Was No Valid Commission to Prosecute Mr. Smollett, This Would 
 Not Render the Prior Proceedings Null and Void Because Mr.  Smollett Has Not 
 Challenged the Allegedly Defective Commission to Prosecute. 
 
 The court misapprehended the law when it ruled that Kim Foxx's informal "recusal" 

rendered the entirety of the proceedings--from Mr. Smollett's arrest to the dismissal of the 

charges against him--null and void.  In the Order, the court concludes that because Ms. Foxx 

could not delegate her authority to her first assistant: 

There was no duly elected State's Attorney when Jussie Smollett was arrested; 
 
There was no State's Attorney when Smollett was initially charged; 
 
There was no State's Attorney when Smollett's case was presented to the grand 
jury, nor when he was indicted;  
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There was no State's Attorney when Smollett was arraigned and entered his plea 
of not guilty; and  
 
There was no State's Attorney in the courtroom when the proceedings were nolle 
prossed. 

 
Exhibit A [Order at 20]. 

 In trying to nullify the arrest, prosecution, and dismissal of charges against Mr. Smollett, 

Judge Toomin relies on five cases: People v. Jennings, 343 Ill. App. 3d 717 (2003), People v. 

Ward, 326 Ill. App. 3d 897 (2002), People v. Woodall, 333 Ill. App. 3d 1146 (2002), People v. 

Munson, 319 Ill. 596 (1925), and People v. Dunson, 316 Ill. App. 3d 760 (2000).  However, none 

of these cases support the court's conclusion that the prior proceedings against Mr. Smollett are 

null and void.  In the Order, the court quoted the following passage from Ward:  

If a case is not prosecuted by an attorney properly acting as an assistant State's 
Attorney, the prosecution is void and the cause should be remanded so that it can 
be brought by a proper prosecutor.   

 
Ward, 326 Ill. App. 3d at 902.  However, the court in Woodall, also relied upon by Judge 

Toomin, actually distinguished Ward and Dunson and held that the defective appointment of 

special assistant prosecutors did not nullify the defendant's judgment of conviction in that case.  

Woodall, 333 Ill. App. 3d at 1161. 

 The Woodall court began its analysis by explaining that "[t]here are only two things that 

render a judgment null and void.  A judgment is void, and hence, subject to attack at any time, 

only when a court either exceeds its jurisdiction or has simply not acquired jurisdiction."  Id. at 

1156 (citing People v. Johnson, 327 Ill. App. 3d 252, 256 (2002)).  The court also noted that it 

failed "to comprehend how the prosecutors' flawed station in this case could serve to deprive the 

court of jurisdiction and thus void the defendant's convictions, when the prosecutorial pursuit of 

people actually placed twice in jeopardy could not."  Woodall, 333 Ill. App. 3d at 1157.  The 
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court then went on to explain why neither Ward nor Dunson supports the proposition that a 

prosecution championed by attorneys who lacked the legal authority to act on the State's behalf 

would render the proceedings null and void.  Id.   

 First, the Woodall court explained that Ward does not, in fact, stand for such a 

proposition: "The author of the Ward opinion cited the aged decision in a manner that warned 

that it did not exactly stand for the proposition stated. . . .  [T]he term 'void' was not used in 

conjunction with a jurisdictional analysis, and a question over whether or not the trial court 

acquired jurisdiction was not raised."  Woodall, 333 Ill. App. 3d at 1157.  The court further 

noted:  

Ward should not be read as the source of a novel jurisdictional rule that would 
void all convictions procured by licensed attorneys who, for whatever reason, 
mistakenly believe that they are authorized to act on the State's behalf and who 
are permitted to do so by those being prosecuted. Any defect in an attorney's 
appointment process or in his or her authority to represent the State's interests on 
a given matter is not fatal to the circuit court's power to render a judgment.  The 
right to be prosecuted by someone with proper prosecutorial authority is a 
personal privilege that may be waived if not timely asserted in the circuit court.   
 

Id. at 1159.  

 Second, the Woodall court distinguished Dunson, in which the court held that a 

prosecution by a prosecutor who did not hold an Illinois law license rendered the convictions 

void as a matter of common law.  Id. at 1160.  The Woodall court explained: "Our case is not one 

where the assistance rendered, even though it was beyond the statutory charter to assist, inflicted 

any fraud upon the court or the public. The State was represented competently by attorneys who 

earned the right to practice law in this state. There was no deception about their license to appear 

and represent someone else's interests in an Illinois courtroom."  Id. at 1160-61. 
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 The court in Dunson relied heavily on Munson, an older case from 1925.  Although the 

Woodall court did not separately address Munson, that case also involved the unauthorized 

practice of law and is distinguishable for the same reasons as Dunson.  

 As noted above, the Woodall court held that "the right to be prosecuted by someone with 

proper prosecutorial authority is a personal privilege that may be waived if not timely asserted in 

the circuit court."  Woodall, 333 Ill. App. 3d at 1159 (emphasis added).  Thus, if there, in fact, 

had been a defect in the authority to prosecute Mr. Smollett, the only person who could properly 

challenge the validity of the proceedings would be Mr. Smollett--and he has not done so.   

 Although the Woodall court found that the State's Attorney did not have the authority to 

unilaterally create a special assistant office by appointing attorneys employed by State's 

Attorney's Appellate Prosecutor's office to conduct trial on his behalf without county board 

approval, it nonetheless found that the defective appointment of the special assistant prosecutors 

did not nullify the defendant's judgment of conviction.  Woodall, 333 Ill. App. 3d at 1161.  The 

court explained:  

The defendant has not attempted to demonstrate the harm visited upon him by his 
prosecutors' defective commission to prosecute. For that matter, he does not even 
claim that anything evil or wrong occurred in the process to verdict other than that 
defect. To the extent that the Agency attorneys' lack of proper authority to 
prosecute somehow inflicted injury, it was a wound that the defendant invited by 
allowing their presence to go unchallenged. We find no reason to overturn the 
defendant's convictions. 
 

Id.  Here, like in Woodall, because any such defect has gone unchallenged by Mr. Smollett, there 

is no basis on which the court can void the proceedings in this case. 

 Similarly, in Jennings, relied on by Judge Toomin, the court held that although the 

attorney who tried the case for the State did not have the authority to prosecute the defendant, the 

defendant waived his right to challenge the defective commission of the attorney.  People v. 
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Jennings, 343 Ill. App. 3d 717, 727 (2003).  The Jennings court explained: "The defendant does 

not argue and the record does not indicate that he was harmed by Lolie's prosecution.  At no time 

in the proceedings did the defendant object to the trial court's recognition of Lolie as a 

prosecutor.  The defendant, therefore, waived his right to challenge Lolie's defective commission 

to prosecute."  Id. 

 An analysis of the cases which the court relied on in its Order reveals that Judge Toomin 

misapplied the law in concluding that the entirety of the proceedings--from Mr. Smollett's arrest 

to the dismissal of the charges against him--are null and void.  On the contrary, the record 

supports the conclusion that the People of the State of Illinois were properly represented by an 

Assistant State's Attorney acting with the permission and authority of the State's Attorney at all 

times during the proceedings. 

 If the court’s conclusions were to be accepted, the City of Chicago has committed an 

egregious violation of Mr. Smollett's civil rights by depriving him of his liberty and property 

without due process of law in violation of the Fourth Amendment and the Due Process Clause of 

the Fourteenth Amendment to the United States Constitution.  In fact, the City of Chicago is still 

in possession of the $10,000 bail that was paid on Mr. Smollett's behalf on February 21, 2019, 

and forfeited to the City of Chicago upon the dismissal of charges against him on March 26, 

2019.  Thus, in addition to the civil rights violations noted above, any further prosecution of Mr. 

Smollett for filing a false report would also violate the federal and state ban against double 

jeopardy because it would constitute double punishment.  See United States v. Benz, 282 U.S. 

304, 307-09 (1931); People v. Milka, 211 Ill. 2d 150, 170 (2004). 
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C. The Appointment Is Vague and Overbroad.  

 The Order's broad prescription of authority to the special prosecutor, namely that the 

special prosecutor may "further prosecute" Mr. Smollett if reasonable grounds exist, is vague and 

overbroad.  Exhibit A [Order at 21].  If it was intended that such further prosecution could only 

be the result of some potential new discovery of wrongdoing by Mr. Smollett during the 

pendency of the case (which does not exist), this must be clarified in the Order.  But if the court 

intended to authorize the special prosecutor to further prosecute Mr. Smollett for filing a false 

police report on January 29, 2019 (as alleged in the indictment that has since been dismissed), 

then the Order is overbroad.  As noted above, among other issues, any future prosecution of Mr. 

Smollett for filing a false report about the January 29, 2019 attack would violate the ban against 

double jeopardy.  In any event, the Order is vague as to this critical issue.   

 Furthermore, the Order does not limit the investigation in any way or specify a date or 

event that would terminate the special prosecutor's appointment.  Illinois courts have held that 

such a deficiency renders the appointment vague and overbroad.  See, e.g., In re Appointment of 

Special Prosecutor, 388 Ill. App. 3d 220, 233 (2009) ("The order's definition of the scope of the 

subject matter and the duration of Poncin's appointment is vague in that it does not specify an 

event for terminating the appointment or the injunction.  The circuit court should not have issued 

the appointment without a specific factual basis, and the court should have more clearly limited 

the appointment to specific matters.  Under the circumstances, we view the circuit court's 

prescription of Poncin's authority to be overbroad and, therefore, an abuse of discretion."). 

WHEREFORE, Jussie Smollett, by his attorneys, Geragos & Geragos, respectfully 

requests that this Court grant his Motion, vacate the June 21, 2019 Order, and deny the Petition 

to Appoint a Special Prosecutor.  In the alternative, Mr. Smollett, by his attorneys, Geragos & 
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Geragos, respectfully requests that this Court grant his Motion and schedule this cause for a full 

hearing for a determination as to whether there is sufficient cause to justify the appointment of a 

special prosecutor. 

In the event the Court is not inclined to grant the Motion, Mr. Smollett, by his attorneys, 

Geragos & Geragos, respectfully requests that the Court modify the June 21, 2019 Order to 

clarify that the special prosecutor may investigate and prosecute potential misconduct only, and 

may not further prosecute Mr. Smollett for the charges that were previously brought and 

dismissed against him. 

  

Dated:  July 19, 2019      Respectfully submitted, 
       
/s/ Tina Glandian    
Tina Glandian, Rule 707 Admitted 
Mark J. Geragos, Rule 707 Admitted 
Geragos & Geragos, APC  
256 5th Avenue 
New York, NY 10010 
& 
Geragos & Geragos, APC 
644 South Figueroa Street 
Los Angeles, CA 90017-3411 
(213) 625-3900 
tina@geragos.com 
mark@geragos.com 

 
       Attorneys for Jussie Smollett 
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IN THE CIRCUIT COURT OF COOK COUNTY 
COUNTY DEPARTMENT, CRIMINAL DIVISION 

 
IN RE: APPOINTMENT OF A SPECIAL 
PROSECUTOR 

)       No. 19 MR 00014 
) 
)       Hon. _________________________ 

 
ORDER  

 
This cause coming before the Court on a Motion for Reconsideration of the June 21, 2019 

Order Granting the Appointment of a Special Prosecutor (“Motion”), due notice having been 

given and the Court being fully advised in the premises, IT IS HEREBY ORDERED that the 

Motion is granted, the June 21, 2019 Order is vacated, and the Petition for the Appointment of a 

Special Prosecutor is denied. 

IT IS SO ORDERED. 

       ENTERED: 
       
 
 
 
              

     Circuit Court of Cook County 
       Criminal Division 
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