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Honorable James M. Burke
New York Supreme Court, Criminal Term
100 Centre Street, Room 1317, 13th Floor
New York, NY 10013
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Dear Judge Burke,
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Counsel for Mr. Weinstein feels compelled to briefly respond to the December 7,
2018 letter filed by Assistant District Attorney Kevin Wilson . Mr. Wilson makes it painfully
clear that the People do not understand the import of the Defendant's application, nor will
the People ever accept how their repeated Brady violations have undermined the integrity
of the Grand Jury proceedings to the point where, as noted by Justice Scalia, the defects
are "so fundamental that it causes the grand jury no longer to be a grand jury or the
indictment no longer to be an indictment." Midland Asphalt Corp. v. United States, 489
U.S. 794, 802 (1989).
Thus, in pertinent part, Mr. Wilson writes:
The defendant has a misguided and antiquated view of
how a rape victim should react after having been
assaulted . ...
What is misguided and antiquated is the breathtaking assertion by the prosecution
that it was free to present the Grand Jury in this case with a knowingly incomplete, untrue,
and distorted picture of the true facts of this case and thereby suppress from the Grand
Jury critical exculpatory evidence which went directly to Mr. Weinstein's factual innocence
of any criminal wrongdoing.
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There is a fundamental difference between the prosecution generally informing a
Grand Jury that a complaining witness continued to have a friendship with the accused
after the time she claims she was sexually assaulted and presenting the actual available
evidence to the Grand Jury that the person who claims to have been raped with force in
those early morning hours of March 2018 actually chose later that very same evening to
go to the movies to see her attacker at his own screening.
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Contrary to what Mr. Wilson would have us believe, the issue before this Court is
one of law and not political correctness. At the time they made their presentment to the
Grand Jury in this case, the prosecution (1) failed to present witness statements which
revealed material untruths told by the complaining witnesses and (2) willfully chose not to
present documentary evidence which reflected immediate and then continuing contact
with the alleged rapist-beginning just hours after the alleged rape and continuing on for
several years thereafter. These are important facts that the Grand Jury should have been
given, and this same Grand Jury should have been given the opportunity to closely
question the witness in detail about the loving nature of the email exchanges between the
alleged victim and her alleged rapist and the inconsistent statements she made. 1 If after
reviewing these materials with the witness , the Grand Jury had still voted to indict Mr.
Weinstein, at least a part of the fundamental unfairness would then have been removed
from these proceedings .
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To have purposely kept these materials from the Grand Jury and counsel,
however, further compounded these errors and should not be countenanced by this
Court. Because of this misconduct, as well as the numerous other instances of
misconduct in this case enumerated in Mr. Weinstein's previous motions, this Court
should dismiss the flawed indictment so that the People can re-present the case to a new
Grand Jury that has not been affected by the misconduct. In the alternative, this Court
should conduct an evidentiary hearing to determine the extent of the misconduct and how
deeply it undermined the integrity of the Grand Jury.
As for Mr. Wilson's suggestion that counsel for Mr. Weinstein is attempting to try
this case in the press, we note that it was the Police Department who, for months, very
publicly demanded the arrest of Mr. Weinstein on the cover of the tabloids and it was the
Police Department which then trounced Mr. Vance on the front page of the NY Times in
an article that demanded the Indictment of Mr. Weinstein . It was immediately after these
news stories that an indictment of Mr. Weinstein followed in a matter of days .
Furthermore, Mr. Weinstein's arrest, his perp walk and the District Attorney's very public
press release about Mr. Weinstein being a "sexual predator" was the lead story in virtually
every news outlet in the world. If ever a defendant or his counsel had a right to publicly
respond to this adverse publicity, it is on behalf of Mr. Weinstein .
. We also note with great respect that, as a result of our extensive investigation, we
now have access to the personal email exchanges between Mr. Weinstein and many of
the most vocal women who have made sexual allegations against him. For the most part,
1

The same argument is of course being made with respect to the Mimi Haleyi emails .
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these extraordinary emails suggest, beyond question, that many of these women have
lied in making their complaints against Mr. Weinstein. These emails will also undermine
the Molineux motion that the People have been threatening to file since Mr. Weinstein's
arrest. We respectfully bring this information to your Honor's attention, as the public outcry
that has been made against Mr. Weinstein cannot be allowed to overwhelm the
proceedings pending in this case as so many, including the People, have urged.
Thank you for the courtesy you have extended in this matter.

Benjamin Brafman
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Nina Keller (via Email: nkeller@nycourts.gov)
ADA Joan K. IlIuzzi-Orbon (via Email: IlIuzzi-OrbonJ@dany.nyc.gov)
ADA Kevin J. Wilson (via Email: Wilsonke@dany.nyc.gov)
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