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 Plaintiff Summer Zervos submits this Memorandum of Law in support of her first motion 

to compel.   

PRELIMINARY STATEMENT 

This action concerns Defendant Donald J. Trump’s false and denigrating statements 

about Ms. Zervos for coming forward and reporting his unwanted sexual touching of her on 

multiple occasions.  In an effort to convince the public that Ms. Zervos supposedly had lied 

about his groping, Defendant did not merely deny the truth of the specific facts she reported.  He 

went further, attacking her by stating falsely that she had lied for fame or to aid his political 

opponent, and specifically that, “I never met her at a hotel or greeted her inappropriately a 

decade ago.  That is not who I am as a person, and it is not how I’ve conducted my life.”  

Affidavit of Mariann Meier Wang, dated August 21, 2018 (“Wang Aff.”), Ex. 1 (Complaint)  

¶ 55 (hereinafter “Compl.”).  Many of Defendant’s defamatory statements about Ms. Zervos, all 

made during a nine-day period in October 2016, also included references to twelve other women 

who reported Defendant’s strikingly similar sexual misconduct towards each of them, with 

Defendant branding them liars at the same time.   

The heart of this case is whether Defendant’s statements were false.  The information at 

issue is potentially relevant, and therefore discoverable, for several independent reasons.  

Defendant did not merely call Ms. Zervos a liar.  He insisted unequivocally that he had never 

inappropriately touched any woman.  The information at issue therefore is directly relevant to 

whether his statements about Ms. Zervos were substantially true as a whole.  The information at 

issue also is potentially relevant Molineux evidence because of the distinct patterns of behavior 

that have emerged (luring women to the Beverley Hills Hotel under false pretenses; groping 
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women in the precise manner described in the Access Hollywood tape, etc.).  And it is relevant 

both to Defendant’s state of mind and to his credibility. 

This is discovery, not trial, and the legal standard strongly favors disclosure of even 

potentially relevant information, notwithstanding whether the information ultimately will be 

admissible at trial.  Defendant’s desire to thwart this inquiry is understandable, but his legal 

position has no merit.  Plaintiff’s motion to compel should be granted. 

STATEMENT OF FACTS 

 Ms. Zervos alleges that in December 2007, Defendant sexually assaulted her on multiple 

occasions.  Compl. ¶¶ 21-34.  Defendant kissed Ms. Zervos on her lips numerous times, groped 

her, and pressed his genitals against her, all without her consent.  Id.  After the Access 

Hollywood recording was released and Defendant lied by saying that his gleeful boasts of sexual 

battery were just locker room talk, Ms. Zervos chose to come forward about her interactions with 

Defendant.  Id. ¶¶ 49-50; see also Wang Aff., Ex. 2 (Zervos statement dated October 14, 2016).  

Immediately after Ms. Zervos came forward, Defendant began making deliberately false, 

defamatory statements about her, which are described in detail in the Complaint.  See Compl. ¶¶ 

54-74.  For example, Defendant’s immediate response, on the same day Ms. Zervos came 

forward, was to state falsely:  “To be clear, I never met her at a hotel or greeted her 

inappropriately a decade ago.  That is not who I am as a person, and it is not how I’ve conducted 

my life.”  Id. ¶ 55. 

 Ms. Zervos was not alone in reporting Defendant’s serial sexual misconduct.  During the 

same period of time, twelve women in addition to Ms. Zervos publicly described being the 

victims of inappropriate sexual behavior by Defendant.  They are:  Jessica Leeds, Rachel Crooks, 

Mindy McGillivray, Natasha Stoynoff, Cassandra Searles, Jill Harth, Jessica Drake, Temple 
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Taggart, Tasha Dixon, Mariah Billado, Kristin Anderson, and Cathy Heller.  See Wang Aff., Ex. 

3 (as of October 23, 2016, twelve other women reporting abuse).  Most of these women 

described Defendant assaulting them in a virtually identical manner to what Ms. Zervos was 

forced to endure:  without each woman’s consent, Defendant would proceed to kiss them on the 

mouth and grope them, including by grabbing their breasts, buttocks, or vaginas.  Id.  These 

stories corroborate Ms. Zervos’s account of what Defendant did to her and are consistent with 

the way Defendant boasted about his own pattern of conduct in the Access Hollywood video:  “I 

just start kissing them.  It’s like a magnet.  Just kiss.  I don’t even wait.  And when you’re a star, 

they let you do it.  You can do anything . . . .  Grab ‘em by the pu**y.  You can do anything.”  

Wang Aff., Ex. 4. 

 Many of the defamatory statements alleged in the Complaint as the basis for Ms. 

Zervos’s claims concern not only Ms. Zervos but also the other women who had publicly alleged 

that Defendant subjected them to unwanted sexual conduct.  For example: 

• At around 7:15 p.m. on October 14, 2016, within hours of Ms. Zervos coming 
forward, Defendant shouted at a rally in Charlotte, North Carolina that “These 
allegations are 100% false . . . They are made up, they never happened . . . It’s not 
hard to find a small handful of people willing to make false smears for personal fame, 
who knows maybe for financial reasons, political purposes.”  Compl. ¶ 59. 
 

• At 3:51 a.m., October 15, 2016, Defendant tweeted:  “100% fabricated and made-up 
charges . . . .”  Id. ¶ 60. 
 

• At 11:29 a.m., October 15, 2016, Defendant tweeted:  “Nothing ever happened with 
any of these women. Totally made up nonsense to steal the election.”  Id. ¶ 63. 
 

• On October 15, 2016, at a rally in Portsmouth, New Hampshire, Defendant stated: 
“[T]oday, the cousin of one of these people, very close to her, wrote a letter that what 
she said is a lie.  That she was a huge fan of Donald Trump.  That she invited Donald 
Trump to her restaurant to have dinner, which by the way I didn’t go to, didn’t even 
know who the heck we’re talking about here.  But these allegations have been, many 
of them already proven so false . . . .”  Later he said: “Total lies, and you’ve been 
seeing total lies    . . . you have phony people coming up with phony allegations . . . .”  
Id. ¶ 64. 
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• Later that day, at a rally in Bangor, Maine, Defendant again said these were “false 

allegations and outright lies, in an effort to elect Hillary Clinton President . . . False 
stories, all made-up.  Lies.  Lies.  No witnesses, no nothing.  All big lies.”  Id. ¶ 65. 
 

• On October 17, 2016, Defendant tweeted:  “Can’t believe these totally phoney stories, 
100% made up by women (many already proven false) . . . .”  Id. ¶ 68. 
 

• At 12:31 p.m., October 17, 2016, Defendant tweeted that the media had put “women 
front and center with made-up stories and lies . . . .”  Id. ¶ 70. 
 

• During the presidential debate on October 19, 2016, in Las Vegas, Nevada, Defendant  
reiterated that the reports of all the women who had come forward since the last 
debate on October 9 saying that he sexually assaulted them were “totally false.”  
Specifically, he stated:  “I would say the only way – because those stories are all 
totally false, I have to say that.  And I didn’t even apologize to my wife, who’s sitting 
right here, because I didn’t do anything.  I didn’t know any of these women – I didn’t 
see these women.  These women – the woman on the plane, the – I think they want 
either fame or her campaign did it . . .  I believe, Chris, that she got these people to 
step forward.  If it wasn’t, they get their 10 minutes of fame.  But they were all totally 
– it was all fiction.  It was lies, and it was fiction.”  Id. ¶ 73. 
 

• At approximately 11:30 a.m., October 22, 2016, at a rally at Gettysburg, 
Pennsylvania, Defendant stated:  “Every woman lied when they came forward to hurt 
my campaign, total fabrication.  The events never happened.  Never.  All of these 
liars will be sued after the election is over.”  Id. ¶ 74. 

 
Plaintiff’s First Notice of Discovery and Inspection includes five interrogatories and 

seven document requests concerning other women who stated that Defendant subjected them to 

sexual conduct.  See Wang Aff., Ex. 5, Interrogatories 8, 11, 12, 15, 16; Document Requests 16-

22; see also Wang Aff., Ex. 6 (excerpt of relevant requests for this motion).1   

Defendant’s counsel have refused to produce any documents or information responsive to 

the interrogatories and document requests concerning such women.  Wang Aff., Ex. 9 at 10-12 

(Transcript of Preliminary Conference, dated June 5, 2018).  Because the information that 

                                                
1 Plaintiff has included similar categories of documents in subpoenas duces tecum served on 
Defendant’s presidential campaign, Donald J. Trump for President, Inc., and on the Trump 
Organization.  See Wang Aff., Exs. 7, 8.  The campaign’s attorneys have likewise refused to 
produce documents concerning other accusers, but have indicated that the campaign will follow 
the guidance of this court’s ruling on this issue. 
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 5 

Plaintiff seeks is material and necessary to the claims and defenses in this case, Plaintiff 

respectfully requests that the Court order Defendant to produce documents and information 

responsive to those requests.   

LEGAL STANDARD 

 CPLR 3101 provides that “[t]here shall be full disclosure of all matter material and 

necessary in the prosecution or defense of an action, regardless of the burden of proof . . . .”  

“The statute embodies the policy determination that liberal discovery encourages fair and 

effective resolution of disputes on the merits, minimizing the possibility for ambush and unfair 

surprise.”  Forman v. Henkin, 30 N.Y.3d 656, 661 (2018) (internal quotation marks omitted).  

Thus, the Court of Appeals has “emphasized that [t]he words, ‘material and necessary’, are . . .  

to be interpreted liberally to require disclosure, upon request, of any facts bearing on the 

controversy which will assist preparation for trial by sharpening the issues and reducing delay 

and prolixity.  The test is one of usefulness and reason.”  Id. (internal quotation marks omitted).  

“[W]hen courts are called upon to resolve a dispute, discovery requests must be evaluated on a 

case-by-case basis with due regard for the strong policy supporting open disclosure.”  Id. at 662 

(internal quotation marks omitted). 

 To be sure, in virtually all civil actions, there are documents and information that meet 

this notably low threshold, and therefore are subject to disclosure, but ultimately are held to be 

inadmissible at trial.  But this case is nowhere close to trial, and “[p]retrial disclosure extends not 

only to admissible proof but also to testimony or documents which may lead to the disclosure of 

admissible proof,” including “material which might be used in cross-examination.”  Polygram 

Holding, Inc. v. Cafaro, 42 A.D.3d 339, 341, 839 N.Y.S.2d 493, 494 (1st Dep’t 2007) (emphasis 

added).   

FILED: NEW YORK COUNTY CLERK 08/21/2018 04:33 PM INDEX NO. 150522/2017

NYSCEF DOC. NO. 187 RECEIVED NYSCEF: 08/21/2018

8 of 17

Dead
lin

e



 6 

ARGUMENT 

 The discovery Ms. Zervos seeks concerning other women who have reported Defendant’s 

illicit sexual conduct is discoverable for several reasons.  It is relevant to rebutting Defendant’s 

defense that the defamatory statements were substantially true as a whole.  It is relevant to 

Defendant’s pattern of behavior with respect to luring women under false pretenses and 

intentionally subjecting them to sudden sexual contact.  It is relevant to proving both that 

Defendant made his defamatory statements with common-law malice, such that Plaintiff is 

entitled to punitive damages, and that Defendant acted with actual malice, which Defendant 

contends (incorrectly; but that is for the Court to decide later) is necessary for there to be 

liability.  And it is relevant to Defendant’s credibility.  The legal standard, which is universally 

recognized by courts to be “liberal,” is easily satisfied here. 

I. Information About Other Women Who Have Stated that Defendant Engaged in 
Similar Sexual Misconduct Is Relevant to the Substantial Truth of the Defamatory 
Statements as a Whole 

 
  Courts interpret the “material and necessary” standard under CPLR 3101 to require 

disclosure of all information bearing on the truth or falsity of the allegedly defamatory 

statements.  Rivera v. NYP Holdings Inc., 63 A.D.3d 469, 469, 881 N.Y.S.2d 60, 61 (1st Dep’t 

2009).  In defamation actions, courts require disclosure not only of the specific assertions that 

give rise to the defamation claim, but “even as to assertions in [the same] articles that are not 

directly challenged in plaintiff’s complaint.”  Id. (reversing denial of motion to compel 

discovery). 

Here, Defendant has plainly interposed as a defense to Ms. Zervos’s claim that his 

statements were all true.  Wang Aff., Ex. 10 (Answer) ¶ 94 (“The alleged defamatory statements 

are true.”).  Information about Defendant’s statements regarding other women who reported his 
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sexual touching is material and necessary to rebut his defense that each defamatory statement, 

considered as a whole, supposedly was true.  In Defendant’s first statement about Ms. Zervos 

after she came forward, he stated, “To be clear, I never met her at a hotel or greeted her 

inappropriately a decade ago.  That is not who I am as a person, and it is not how I’ve conducted 

my life.”  Compl. ¶ 55 (emphasis added).  Examining whether that statement, as a whole, is true 

requires inquiring into whether meeting women in hotel rooms or the inappropriate groping and 

kissing that Ms. Zervos experienced is, in Defendant’s words, “who [he is] as a person” or “how 

[he has] conducted [his] life.”  Thus, Ms. Zervos is entitled to discovery regarding other women 

who at any point complained or reported that Defendant acted in a similar manner with them as 

he did with Ms. Zervos, including by subjecting them to unwanted kissing and sexual groping.  

That would include both the twelve other women who came forward around the same time as 

Ms. Zervos, see Wang Aff., Ex. 3, as well as any other women who have made such complaints 

to or about Defendant at other times, whether privately or publicly.  

In addition, as detailed above, a number of the other defamatory statements refer not only 

to Ms. Zervos but also to the twelve other women who came forward at around the same time.  

See pp. 3-4, supra (citing Compl. ¶¶ 59, 60, 63, 64, 65, 68, 70, 73, 74).  In those statements, 

Defendant referred to Ms. Zervos and his other accusers collectively (using terms such as “these 

women” and “every woman”) when he defamed them by stating that they lied about being 

sexually assaulted by him and that they did so for fame or political gain.  Again, information 

about these other women is material and necessary to rebut the defense that each of the 

defamatory statements was substantially true.  Even if the fact-finder were to find that the 

portions of those statements specific to Ms. Zervos were false, Defendant could nonetheless 

attempt to argue that, under New York law, the statements were substantially true based on his 
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 8 

contention that he did not engage in unwanted sexual contact with the other women.  Ms. Zervos 

is entitled to the discovery necessary to rebut that contention and to prove that the statements 

were false. 

II. Information About Defendant’s Other Accusers Is Relevant to the Molineux 
Standard 

 
Separately, it hardly is a stretch to suppose that discovery will adduce evidence that 

satisfies the Molineux standard for admitting prior bad acts of a party.  See People v. Brewer, 28 

N.Y.3d 271, 275 (2016) (in sexual abuse prosecution, affirming admission of evidence that the 

defendant had engaged in consensual sexual acts in the same manner, because “it was not 

proffered to show defendant’s propensity toward crime, but to corroborate details of the victims’ 

testimony”); see also Matter of Brandon’s Estate, 55 N.Y.2d 206, 211 (1982) (“Although not 

subject to precise categorization, evidence of other similar acts will be admitted if it tends to 

establish: (1) motive; (2) intent; (3) the absence of mistake or accident; (4) a common scheme or 

plan; or (5) identity.”) (citing People v. Molineux, 168 N.Y. 264, 293 (1901)).    

To be sure, when the trial in this case approaches, the Court may need to rule on whether 

evidence of Defendant’s treatment of and statements about such other women is sufficiently 

similar to his treatment of and statements about Ms. Zervos to satisfy the Molineux standard.  But 

this is discovery, not trial, and Ms. Zervos plainly is entitled to probe this issue and develop a 

record to enable the Court to evaluate whether that standard has been satisfied.  We are aware of 

no case holding that, where, as here, there is evidence that a defendant has engaged in a pattern 

of conduct with respect to a plaintiff and others, the plaintiff is not even entitled to pursue such 

evidence of prior acts in civil discovery.  See, e.g., Bonadio v. N.Y. Univ., 129 A.D.3d 602, 603, 

11 N.Y.S.3d 65, 66 (1st Dep’t 2015) (in case involving allegations of sexual misconduct, 

ordering disclosure of “information related to [other] claims of sexual misconduct made against 
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 9 

[defendant]” because “plaintiff is entitled to disclosure of evidence that bears on [defendant’s] 

intent, e.g. ‘other similar acts’”).  

Here, the pattern includes Defendant’s brazen and unwanted sexual touching of numerous 

other women, as well as his false invitations to have dinner or a business meeting at a hotel when 

he in fact intends to attempt to engage in sexual contact.  Plaintiff seeks information concerning 

Defendant’s communications about “whether or how to respond to any woman’s public 

statement that [he] acted inappropriately or sexually with her” or about “how [Defendant] 

touch[es] or grab[s] any female in a sexual manner, how [he] bring[s] females to [his] bungalow 

at the Beverly Hills Hotel, and/or how [he] keep[s] secret or hide[s] from others any 

inappropriate sexual or sexual or romantic behavior.”  Wang Aff., Exs. 5 & 6, Document 

Requests 17, 19.   

In addition to the twelve women who reported Defendant’s unwanted sexual conduct, 

there may be others who complained to or about Defendant because of such unwanted touching 

on other occasions, whose reports of his behavior confirm a common scheme or plan and/or 

confirm his intent to touch or grope these women sexually rather than in any other manner.  

Moreover, as has been widely publicly reported, two other women have publicly described 

encounters with Defendant at a bungalow in the Beverly Hills Hotel during the same time period 

and with the same modus operandi of luring the women in under false pretenses as he attempted 

to do with Ms. Zervos.  Karen McDougal described meeting Defendant in June 2006 and being 

told that they would have dinner at the Beverly Hills Hotel, only to be brought instead by 

Defendant’s bodyguard, Keith Schiller, to a bungalow with Defendant, where they ate dinner and 

he initiated sexual acts.  Wang Aff., Ex. 11 at 11-12 (Transcript of Interview, dated March 22, 

2018).  Stephanie Clifford (also known as Stormy Daniels) described meeting Defendant in July 
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2007 at a bungalow at the Beverly Hills Hotel on the pretense of discussing a potential business 

opportunity for her.  Wang Aff., Ex. 12 at 5-6 (Transcript of Interview, dated March 26, 2018).  

Rather than discuss the business opportunity, Defendant began touching Ms. Clifford and 

discussing a previous sexual encounter they had engaged in.  Id.  Unlike Ms. McDougal and Ms. 

Daniels, Ms. Zervos firmly and definitively (and repeatedly) rejected Defendant’s sexual 

overtures, but the same false pretenses and method were used to ensure her presence at a 

bungalow at the Beverly Hills Hotel in December 2007.  Wang Aff., Ex. 2 at 2. 

III. Information About Defendant’s Other Accusers Is Relevant to Demonstrating that 
Defendant Acted with Actual and Common-Law Malice 

 
Information about Defendant’s other accusers likewise bears on Defendant’s state of 

mind, which is relevant both because Defendant contends that Plaintiff must demonstrate actual 

malice and because Plaintiff seeks punitive damages.   

Defendant contends that Ms. Zervos is a “limited public figure” and that she therefore 

must demonstrate that he made the statements at issue with “actual malice.”  See Wang Aff., Ex. 

13, Def. Mem. in Support of Motion to Dismiss at 21 (Dkt. No. 44); Ex. 10 (Answer) ¶ 93.  

Plaintiff does not concede that she is a public figure, but she is entitled to ensure that she is able 

to rebut that defense, and has alleged that Defendant acted with actual malice when he made the 

defamatory statements.  Compl. ¶¶ 76-78, 89.  To meet the actual malice standard, a plaintiff 

must “demonstrate with clear and convincing evidence that the defendant realized that his 

statement was false or that he subjectively entertained serious doubt as to the truth of his 

statement.”  Prozeralik v. Capital Cities Commc’ns, Inc., 82 N.Y.2d 466, 474 (1993) (citing Bose 

Corp. v. Consumers Union of U.S., 466 U.S. 485, 511, n. 30 (1984)).  The “focus of inquiry” in 

determining actual malice “is on the subjective state of mind of the defendant.”  Suozzi v. 
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Parente, 202 A.D.2d 94, 102, 616 N.Y.S.2d 355, 359 (1st Dep’t 1994) (citing Herbert v. Lando, 

441 U.S. 153, 170 (1979)). 

It is well established that in cases in which the actual malice standard might apply, 

defamation plaintiffs are entitled to disclosure of information regarding both direct and indirect 

evidence of the defendant’s state of mind in order to establish actual malice.  In rejecting the 

contention that a privilege barred disclosure of documents related to a New York defamation 

defendant’s state of mind, the U.S. Supreme Court emphasized the need for defamation plaintiffs 

to obtain discovery concerning “the conduct and state of mind of the defendant” because, in 

order to be liable, “the alleged defamer of public officials or of public figures must know or have 

reason to suspect that his publication is false.”  Herbert, 441 U.S. at 160; see also id. at 165 

(“Courts have traditionally admitted any direct or indirect evidence relevant to the state of mind 

of the defendant and necessary to defeat a conditional privilege or enhance damages.”).  

Specifically, the Supreme Court held that discovery should be permitted regarding “whether the 

publication was known or suspected to be false” or “if the publisher in fact had serious doubts 

about accuracy, but published nevertheless.”  Id. at 173. 

Accordingly, in cases where a defamation plaintiff “must prove malice . . . he is entitled 

to disclosure of evidence of defendants’ knowledge and motivation at the time the alleged 

defamatory statements were made.”  Volgstadt v. Jamestown Scrap Corp., 207 A.D.2d 966, 966, 

616 N.Y.S.2d 830, 830 (4th Dep’t 1994) (granting plaintiff’s motion to compel disclosure and 

denying defendant’s motion for summary judgment).  In Stukuls v. State of New York, for 

example, a former professor alleged that a member of the school’s administration defamed him 

by reading to other faculty members a letter containing false rumors.  42 N.Y.2d 272, 274 

(1977).   The Court of Appeals reversed the courts below and held that the plaintiff was entitled 
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to discovery of several categories of information bearing on whether the school administrator 

acted with malice.  Id. at 282-83.  Numerous other New York courts have held that summary 

judgment is inappropriate before a plaintiff has a chance for discovery on the issue of actual 

malice.  See, e.g., Rinaldi v. Viking Penguin, Inc., 52 N.Y.2d 422, 438 (1981) (affirming denial 

of summary judgment because plaintiff was entitled to discovery on issue of actual malice); 

Kaminester v. Weintraub, 131 A.D.2d 440, 440, 516 N.Y.S.2d 234, 234 (2d Dep’t 1987) 

(affirming denial of summary judgment because “discovery is needed to produce evidence 

of malice on the part of the defendant”); Mansour v. Abrams, 144 A.D.2d 905, 905, 534 

N.Y.S.2d 602, 603 (4th Dep’t 1988) (affirming denial of summary judgment “until the 

completion of discovery” because whether the allegedly defamatory statements “were motivated 

by actual malice is a disputed factual issue”). 

The information Ms. Zervos seeks here, including communications related to how 

Defendant formulated his statements about her, is plainly relevant to his state of mind, and could 

potentially show that he acted with malice when he spoke about Ms. Zervos.  Defendant’s 

willingness to make false, defamatory statements about each of those women tends to prove that 

he was not merely negligent in defaming Ms. Zervos, but rather that he “realized that his 

statement was false or that he subjectively entertained serious doubt as to the truth of his 

statement.”  Prozeralik, 82 N.Y.2d at 474.  Put simply, evidence that Defendant deliberately 

made false statements about his other accusers would undercut any attempt by him to argue that 

his false statements about Plaintiff were caused by, for example, an allegedly faulty memory.  

Separately, Ms. Zervos seeks punitive damages for Defendant’s defamatory conduct. 

Compl. at 18 (Prayer For Relief).  Under governing law, she will be required to adduce evidence 

that Defendant acted with common-law malice, i.e. “outrageous conduct which is malicious, 
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wanton, reckless, or in willful disregard for another’s rights.”  Prozeralik, 82 N.Y.2d at 479-80.  

Accordingly, Plaintiff is also entitled to discover this information to prove Defendant’s malicious 

intent to establish her entitlement to punitive damages. 

IV. Information About Defendant’s Other Accusers Is Relevant to His Credibility 
 

Finally, the subject matter at issue is a legitimate focus of discovery for the additional 

reason that it may adduce admissible evidence shedding light on Defendant’s credibility.  “It is, 

of course, the general rule that a witness may be cross-examined with respect to specific 

immoral, vicious or criminal acts which have a bearing on the witness’s credibility.”  Badr v. 

Hogan, 75 N.Y.2d 629, 634 (1990).  “While the nature and extent of such cross-examination is 

discretionary with the trial court[,] . . . the inquiry must have some tendency to show moral 

turpitude to be relevant on the credibility issue.”  Id. (citation omitted); see also Simon v. 

Indursky, 211 A.D.2d 404, 404, 630 N.Y.S.2d 2, 3 (1st Dep’t 1995). 

Surely it would be relevant, and a legitimate focus of cross-examination under this case 

law, if there were evidence supporting the conclusion that Defendant knew that he routinely or 

frequently engaged in sexual groping or if he believes that because he is a “star,” he is entitled to 

grope women sexually, knowing full well that they did not consent.  This line of inquiry hardly is 

a fishing expedition given that Defendant has been recorded boasting that this in fact is his 

longstanding practice and that numerous women have publicly described experiencing such 

behavior.  To be sure, depending on the nature of the evidence that is adduced through discovery, 

the Court may or may not permit any such evidence to be admitted at trial.  But there is no 

support for Defendant’s baseless position that evidence of his engagement in a widespread 

pattern of intentional sexual misconduct that is disturbingly similar to Ms. Zervos’s allegations in 

this case somehow is so out of bounds that he need not even respond to discovery.  Where, as 
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here, “credibility appears central,” Plaintiff must be permitted this discovery.  Polygram 

Holding, Inc. v. Cafaro, 42 A.D.3d 339, 341, 839 N.Y.S.2d 493, 494 (1st Dep’t 2007) (reversing 

denial of motion to compel because evidence of the opposing party’s past practices could lead to 

admissible evidence regarding credibility). 

CONCLUSION 

 For all of the reasons set forth above, the Court should grant Plaintiff’s motion to compel 

and order Defendant to respond to Interrogatories 8, 11, 12, 15, and 16 and to produce 

documents responsive to Document Requests 16-22 and/or future discovery requests relating to 

this subject matter. 

 

Dated: August 21, 2018 
 New York, New York 
 

CUTI HECKER WANG LLP 
 
      
By:  /s/ Mariann Meier Wang                                               

Mariann Meier Wang  
Eric Hecker 
Daniel Mullkoff 
Heather Gregorio 
 

305 Broadway, Suite 607 
New York, New York 10007 
(212) 620-2603 
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