
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

IN RE CBS CORPORATION LITIGATION
)
)
)
)

Consolidated
C.A. No. 2018-0392-AGB

THE NAI PARTIES’ EMERGENCY MOTION FOR DISCOVERY ORDER 
TO PREVENT FURTHER SPOLIATION AND

OTHER RELATED RELIEF

National Amusements, Inc., NAI Entertainment Holdings LLC (together, 

“NAI”), Sumner M. Redstone, and Shari Redstone (collectively, the “NAI 

Parties”), through their undersigned counsel, move pursuant to Court of Chancery 

Rules 26, 33, and 37, for an emergency discovery order to prevent further 

spoliation of relevant documents and to compel CBS Corporation (“CBS”) and the 

members of its board not affiliated with NAI (together with CBS, the “CBS 

Parties”), to respond on an expedited basis to the NAI Parties’ Second Set of 

Interrogatories (Exs. A & B), and for an emergency hearing regarding the same.  In 

support of their motion, the NAI Parties state as follows:

INTRODUCTION

1. The NAI Parties bring this motion in response to the CBS Parties’ 

recent admission that relevant evidence has already been destroyed, including after 

the CBS Parties filed suit, and to protect against the significant risk that additional 

spoliation could occur.  
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2. The CBS Parties’ admission came only after the NAI Parties 

uncovered the possibility of spoliation,  

 

 

  Once confronted, the CBS Parties acknowledged the 

use of the self-destructing messaging system.  

3. Yet, despite this admitted conduct, the CBS Parties have refused to:  

(i) impound the electronic devices of the CBS custodians that have used such 

ephemeral messaging services, which may still contain evidence of the deleted 

messages and (ii) respond to the NAI Parties’ interrogatories with respect to this 

matter on an expedited basis, which will provide the NAI Parties with basic 

information critical to fully understand the implications of the CBS Parties’ 

deletion of highly probative evidence over a two year period,  

  

4.  
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5. In order to prevent further imminent and irreparable harm from 

occurring, the NAI Parties seek an expedited discovery order to prevent further 

spoliation and an order compelling the CBS Parties to:

a. cease and desist any and all actions by any relevant CBS personnel 

and custodians that could lead to the further spoliation of potentially 

relevant evidence;

b. impound all electronic devices by relevant CBS custodians who used 

TigerText or similar ephemeral messaging services or deliver written 

certifications from an acceptable third party vendor that a full and 

complete image of each such electronic devices used by such CBS 

custodian has been created and will be preserved for forensic 

examination by experts designated by the NAI Parties; and

c. respond to the NAI Parties’ interrogatories propounded on July 19, 

2018 by July 24, 2018.

The NAI Parties also respectfully request an expedited hearing or teleconference to 

discuss this emergency motion.
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ARGUMENT

6. The NAI Parties have been irreparably injured by the systematic 

deletion of highly relevant documents by key CBS senior executives over a two 

year period and face the imminent threat of additional harm unless the expedited 

relief is granted. 

7. As the NAI Parties recently learned,1 CBS has, since no later than 

November 2015, made use of an “ephemeral messaging application” called

“TigerText” for official company business.  Among others at CBS, the senior 

management of CBS, as well as its legal department, used TigerText for certain of 

their communications—including communications directly relevant to this 

dispute—while still using their regular CBS email accounts for other 

communications.   

 

8. TigerText is officially marketed for use by doctors and nurses to 

communicate in a manner compliant with the Health Insurance Portability and 

                                                
1  For information learned about use by the CBS Parties of TigerText, please 
see generally the accompanying Declaration of Victor L. Hou, dated July 23, 2018 
(“Hou Decl.”), filed in support of this Emergency Motion.  Exhibits referenced 
herein are attached to the Hou Declaration.  
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Accountability Act (HIPAA), but has been widely and long known to be more 

commonly used by individuals who do not wish to create a record of 

communications.  See, e.g., Declaration of Austin P. Berglas (“Berglas Decl.”) ¶ 3; 

“TigerText:  The App for Spies and Cheaters,” PC World (Feb. 27, 2010); “Text 

Messages in Court Cases Bite Hands of Senders,” PC World (Mar. 26, 2010) 

(“[TigerTexts are] wiped from the face of the earth.  After a pre-determined 

amount of time, the text message disappears from both the sender’s and recipient’s 

phones, as well as TigerText’s server.  The purpose of this app, of course, is to 

hide your tiger tracks.”). 

9. During time periods relevant to this litigation, including during 

periods when the CBS Parties have claimed adversity to the NAI Parties, CBS 

senior management  
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10. The NAI Parties only became aware of this issue on or about July 18, 

when  

 

 

 

 

 

 

 

 

 

  

11. The foregoing communications were not produced by the CBS Parties 

until on or about July 17, one day before the last day for each of the parties to 

certify “substantial completion” of their respective document productions.

12. The NAI Parties promptly contacted the CBS Parties on July 19 and 

demanded that they impound all electronic devices of CBS custodians who used 

TigerText (or any similar ephemeral messaging platforms).  The NAI Parties also 

requested that the CBS Parties produce any relevant TigerTexts and answer certain 
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targeted and basic interrogatories on an expedited basis regarding the scope of use 

of the application and any other applications.  Among other things, the 

interrogatories (see Exs. A & B) request the CBS Parties to:

a. Identify all CBS custodians who used TigerText or any other 

ephemeral messaging applications and the date that each began such 

use and the dates on which such ephemeral messaging was suspended 

and/or terminated;

b. Identify the names of all ephemeral messaging platforms used by the 

CBS custodians;

c. Identify the topics for which each CBS custodian used ephemeral 

messaging;

d. Identify the steps taken by CBS to preserve TigerTexts or other 

ephemeral messaging for each custodian beginning on April 1, 2018;

e. Identify and produce any document and/or litigation holds issued by 

CBS that cover or relate to communications of any Custodian; and

f. Identify whether each CBS custodian has a backup of any messages 

sent or received by such Custodian through ephemeral messaging 

applications.
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13. On July 20, the CBS Parties declined to impound the relevant 

electronic devices asserting that they are necessary to the daily work of CBS’s 

senior executives (without addressing the other custodians) and also refused to 

provide expedited responses to the interrogatories, citing the parties’ scheduling 

order, indicating that such responses would not be filed for 12 business days.  

14. In response to immediate inquiries by the NAI Parties following 

discovery of the TigerText issue, the CBS Parties disclosed limited and incomplete 

information about the use of TigerText and destruction of messages. 

15.

 

 

 

 

 as set forth by the NAI Parties’ expert, the 

former Assistant Special Agent in Charge of the FBI’s New York Cybersecurity 

Operations, the implementation of TigerText likely increased CBS’s cybersecurity 

risk.   

  NAI’s 

expert is not aware of any company, let alone a major public company like CBS, 
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that has employed TigerText or anything analogous for communications by their 

senior executives and in-house legal counsel for legitimate business purposes.  

(Berglas Decl. ¶¶ 7-8).

16. The CBS Parties also indicated that  

 

 

 

  

17. The CBS Parties stated that  

 

 

 

 

 

  Significantly, this Court has previously ruled that retention 

of litigation counsel itself can trigger document retention obligations.  See Kan-Di-

                                                
2  See, e.g., CBS Parties’ Responses and Objections to the NAI Parties First 
Set of Interrogatories Directed to the CBS Parties, Resp. No. 25  
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Ki, LLC v. Suer, C.A. No. 7937-VCP, 2015 WL 4503210, at *29 (Del. Ch. July 22, 

2015) (holding duty to preserve arose once defendant consulted attorney).

18.  

 

 

 

 

  A 

federal court in the Southern District of New York recently found that CBS 

engaged in “unfathomable” and “shocking” conduct by failing to preserve the most 

relevant evidence in another litigation.3  Unfortunately, the CBS Parties have 

repeated this pattern and practice here.  

19. Counsel for the CBS Parties indicated that in the early stages of their 

document collection efforts, their vendor created images of data on the mobile 

devices for several CBS custodians, including Messrs. Moonves and Ianniello, but 

notably this list provided by counsel did not include all of the TigerText users who 

                                                
3  See Gee v. CBS Broadcasting Inc., et al., No. 1:17-cv-04689-ALC-SN 
(S.D.N.Y.)  (THE COURT: “It is hard to draw any other conclusion than that [CBS 
employees] were trying to avoid producing and saving those emails . . . It is really 
hard for me to come up with any other rational conclusion.”) (Ex. E).
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NAI Parties believe are also CBS custodians.  For example, the list provided by 

CBS Parties does not include  

 

  Moreover, the CBS Parties could not confirm whether 

the images that were collected for some of the TigerText custodians were full and 

complete.   

 

 

20. The parties conferred on July 22 and agreed to the retention of a 

mutually agreeable third party vendor to collect and review the VM server copy to 

attempt to ascertain any recoverable TigerText messages and to consider a sample 

collection and review of an electronic device of a single TigerText user.  However, 

review of a single device is not an instructive sample because recovery of deleted 

data will depend on, among other things, the specific device model, operating 

system, and usage pattern.  (Berglas Decl. ¶5).  To date, none of the electronic 

devices have been impounded, CBS Parties have not represented that full images 

were made of such devices and have not agreed to permit the vendor to review all 
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such devices or images, and the CBS Parties continue to refuse to respond to the 

interrogatories for 12 business days.

21. As a result of their decisions, or at best conscious disregard or gross 

negligence of their obligations,  

 

 

.  The NAI Parties have been irreparably injured and face 

the imminent threat of further irreparable harm absent the requested relief.   

 

 

 

 

 

 

.

22. For example:

  
 
 

This message 
directly supports NAI’s claims under Adlerstein that the Director 
Defendants violated their fiduciary duties by purposefully acting in a 
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secret manner in order to knowingly deprive NAI’s right to act first to 
protect its stockholder voting franchise. 
  

  
 

 
  This evidence directly undercuts the CBS Parties’ 

claim that Sumner Redstone and NAI intended for the CBS Charter to 
allow for the dilutive dividend.  

 By way of further example, the TigerTexts show that the CBS Parties 
 

 
 

 
 

 
 

   

23. The limited information that the NAI Parties have received to date 

from the CBS Parties only underscores the need for expedited relief from the Court 

to prevent further spoliation and an order compelling expedited responses to the 

NAI Parties’ interrogatories so that the NAI Parties can promptly identify whether 

any additional spoliation has already occurred, take steps to mitigate the risk of 

further spoliation, identify any potential new custodians who should be added to 

the production process, and to seek other necessary relief. 

24. As set forth in the Berglas Declaration, to the extent that there is any 

deleted data that may still reside on the relevant electronic devices, the probability 
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that such data will remain decreases with each passing day and hour. Id. ¶ 5.  In 

light of these extraordinary circumstances, demonstrating past and potentially 

imminent deletion of highly relevant evidence, the Court should grant the 

requested emergency discovery order and other relief to prevent further spoliation.  

25. NAI expressly reserves all rights to seek remedies from the Court 

regarding this issue.

OF COUNSEL:

Meredith Kotler
Victor L. Hou
Lev L. Dassin
Rahul Mukhi
Mark E. McDonald
CLEARY GOTTLIEB STEEN &

HAMILTON LLP
One Liberty Plaza
New York, New York 10006
(212) 225-2000

Dated:  July 23, 2018

POTTER ANDERSON & CORROON LLP

By:  /s/ Matthew E. Fischer
Myron T. Steele (Bar No. 000002)
Donald J. Wolfe, Jr. (Bar No. 285)
Matthew E. Fischer (Bar No. 3092)
Michael A. Pittenger (Bar No. 3212)
J. Matthew Belger (Bar No. 5707)
Jacqueline A. Rogers (Bar No. 5793)
Callan R. Jackson (Bar No. 6292)
1313 N. Market Street
Hercules Plaza, 6th Floor
Wilmington, Delaware 19801
(302) 984-6000 

Attorneys for the NAI Parties

Words: 2,871
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CERTIFICATE OF SERVICE

I hereby certify that on July 30, 2018, the foregoing document was 

served electronically via File & ServeXpress on the following counsel of record:

David E. Ross, Esq.
Bradley R. Aronstam, Esq.
Garrett B. Moritz, Esq.
S. Michael Sirkin, Esq.
Roger S. Stronach, Esq.
ROSS ARONSTAM 
   & MORTIZ LLP  
100 S. West Street, Suite 400
Wilmington, DE  19801

Michael Hanrahan, Esq.
Paul A. Fioravanti, Jr., Esq.
Corinne Elise Amato, Esq.
Eric J. Juray, Esq.
PRICKETT, JONES & ELLIOTT, P.A.
1310 N. King Street
Wilmington, DE  19801

   /s/ Jacqueline A. Rogers
Jacqueline A. Rogers (Bar No. 5793)
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