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Defendants AMC Network Entertainment LLC, AMC Film Holdings LLC, AMC

Networks Inc., and Stu Segall Productions, Inc. (collectively, AMC) respectfully submit this

supplemental brief regarding summary judgment to address the impact on this case (Case #1) of

the new lawsuit (Case #2) filed by Plaintiffs Frank Darabont, Ferenc Inc., Darkwoods Productions,

Inc., and Creative Artists Agency, LLC (CAA), Frank Darabont, et al. v. AMC Network

Entertainment LLC, et al., Index No. 650251/2018 (Sup. Ct., N.Y. Cty. 2018).

PRELIMINARY STATEMENT

Plaintiffs have moved for summary judgment in Case #1, seeking hundreds of millions of

dollars in a contract dispute relating to the hit television show The Walking
Dead.1 In January

2018, Plaintiffs filed Case #2 against the same Defendants, under the same contract, seeking

damages from the same pot of monies.

Plaintiffs'
new complaint has thrown this case into disarray. Their new complaint makes

key admissions about the governing contract that preclude summary judgment in
Plaintiffs'

favor.

Plaintiffs now have competing complaints that create two material fact disputes about the meaning

of the contract. In this situation, New York law is clear: the material fact disputes must be resolved

by a jury, not a judge. The fact disputes created by the allegations in Case #2 go to the heart of

this dispute-i.e., the meaning of the key contract provisions-and are classic jury questions.

This is all
Plaintiffs'
Plaintiffs fault. By filing Case #2, they showed their hand and admitted that

1
Plaintiffs moved for partial summary judgment on their claim that the affiliate transaction

provision governs the imputed license fee provision. Defendants moved for summary
judgment on all claims, arguing that the contract should be interpreted in their favor as a matter

of law. The new allegations in Case #2 make clear that, at a minimum, summary judgment in
Plaintiffs'
Plaintiffs favor is not appropriate, because Plaintiffs have now raised two glaring material fact

issues that must be resolved by a jury. Of course, if
Defendants'
Defendants motion is granted, as it should

be, there would be no need for a jury in Case #1. The statements throughout the brief about

a motionthe need for jury assume arguendo that
Defendants'

summary judgment is denied.
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their claims cannot be decided on summary judgment and must go to a jury.

Disputed Fact Issue #1-MAGR Document. The foundation of
Plaintiffs'

argument in

Case #1 is that the MAGR (modified adjusted gross receipts) Document that AMC provided to

Plaintiffs-and used since 2011 to calculate
Plaintiffs'

contingent compensation-is a
"sham"

and

should not be enforced. The MAGR Document specifies how to calculate
Plaintiffs'

contingent

compensation under the
parties'
parties contract. To do that, it designates an imputed license fee formula.

The
parties'

contract says that Defendants would provide the MAGR Document to Plaintiffs.

Defendants did so and have paid Plaintiffs according to the terms of that document for many years.

But Plaintiffs want millions more for their role in The Walking Dead. So they filed Case

#1 and strenuously argued that the MAGR Document is a sham and should be ripped up. They

then filed Case #2 and took exactly the opposite position. In Case #2, Plaintiffs rely on and seek

to enforce the MAGR Document, because it gives them audit rights, and they think they can get

even more money as a result of an audit.

Here is the problem: Plaintiffs have now offered two competing interpretations of the same

contract provision. They say the MAGR Document is both unenforceable and enforceable. But

Plaintiffs cannot obtain summary judgment while arguing both theories because the two competing

views create a material fact issue that must be resolved by a jury. The parties have agreed to

consolidate Case #1 and Case #2 for trial-it will be up to the jury to decide whether the MAGR

Document should be thrown away (like Plaintiffs say in Case #1) or should be enforced (like

Plaintiffs say in Case #2). One thing is clear-Plaintiffs cannot obtain summary judgment in Case

#1 based on a theory (the MAGR Document is a sham) that they themselves reject in Case #2.

Disputed Fact Issue #2-Interaction of Imputed License Fee and Affiliate Contract

a critical aboutProvisions. Plaintiffs contradictory complaints also lay bare fact issue the
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interaction of two key provisions of the contract-the imputed license fee provision and the

affiliate transaction provision. The imputed license fee provision says to use the MAGR Document

to calculate
Plaintiffs'
Plaintiffs contingent compensation. As just explained, Plaintiffs do not like the

MAGR Document as written, because they want more money. So in Case #1, Plaintiffs dreamed

up a convoluted argument that tries to merge the imputed license fee provision together with the

affiliate transaction provision. In
Plaintiffs'
Plaintiffs view, if they can pretend that the imputed license fee

is really a licensing transaction between AMC affiliates (which it is not), then they should be paid

using a higher rate under the affiliate transaction provision. So in Case #1,
Plaintiffs'
Plaintiffs legal theory

depends on reading the imputed license fee provision and affiliate transaction provision together.

But then in Case #2, Plaintiffs argue exactly the opposite. They make a new argument

that depends on treating the imputed license fee provision and the affiliate transaction provision as

separate and mutually exclusive. This new argument depends on another person's contract (Robert

Kirkman's) and another provision of Darabont's contract (the most favored nation clause).

Plaintiffs argue that Kirkman's contract gives him a better deal than Darabont's, and so Darabont

should get the better deal through the most favored nation clause. That argument is fundamentally

flawed and inconsistent with
Plaintiffs'

argument in Case #1: If (as Plaintiffs say in Case #1) the

affiliate transaction provision in Darabont's contract applies to the imputed license fee, and (as

Plaintiffs say in Case #2) Kirkman's situation also involves an affiliate transaction, then Kirkman

does not have more favorable contingent compensation, because (as the contract itself specifies)

the same rate applies to all affiliate transactions. In arguing in Case #2 that Kirkman's actual

license fee is different from
Plaintiffs'
Plaintiffs imputed license fee, Plaintiffs essentially concede what

Defendants have argued all along: An imputed license fee is a term negotiated between AMC and

participants like Plaintiffs and does not involve an affiliate licensing transaction.
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So again, Plaintiffs are making contradictory arguments. That would be fine if we were at

the pleading stage, but we are not. Plaintiffs are seeking summary judgment and saying the

contract is so clear that it should end this contract dispute. But
Plaintiffs'

contradictory arguments

are far from clear. They are confusing, contradictory, and highlight obvious material fact disputes.

Now that the cases have been consolidated for trial, summary judgment is inappropriate, because

there is a gaping material fact issue-are the imputed license fee provision and affiliate transaction

provision mutually exclusive, or not? Plaintiffs say they are not mutually exclusive (in their Case

#1 summary judgment briefs) and suggest they are mutually exclusive (in the Case #2 complaint).

That is by definition a material fact issue. It can only be decided by a jury.

Black-Letter New York Law. This submission rests on two bedrock principles of New

York law. Both apply with full force and mandate denial of
Plaintiffs'
Plaintiffs summary judgment motion.

First, a party cannot prevail on summary judgment by arguing that a contract is invalid

when that party has accepted the benefits of that contract. The First Department has held that a

party "could not nullify the contract . . . 'after receiving the benefits of performance.
'"

Metered

Appliances, Inc. v. 75 Owners Corp., 225 A.D.2d 338, 338 (1st Dep't 1996). Plaintiffs embrace

the MAGR Document in Case #2 because they want to take advantage of audit rights in that

document, but they say in Case #1 that the MAGR Document is a
"sham"

and should be

disregarded. They cannot have their cake and eat it too. There is necessarily a material fact issue.

Second, a court cannot grant summary judgment in a contract dispute when the relevant

contract provisions can reasonably be read more than one way. First Department law is perfectly

clear: Where a contract provision "is reasonably susceptible to more than one interpretation . . .

the provision is
ambiguous"

and "summary judgment construing it as a matter of
law"

should not

42 (1st Dep'tbe granted. LoFrisco v. 8'inston ck Strawn LLP, A.D.3d 304, 307 2007). The two
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competing interpretations advanced by Plaintiffs in Case #1 and Case #2 mean that Plaintiffs

cannot obtain summary judgment on the ground that the contract is unambiguous in their favor.

Plaintiffs are arguing out of both sides of their mouth. Using their own words, it is now

clear that their motion is plagued by a morass of fact issues that must be resolved by a jury and

cannot be decided on summary judgment.

ARGUMENT

I. Because Plaintiffs' New Complaint Ratifies the MAGR Document They Previously

Rejected, Their Summary Judgment Motion Must Be Denied

Plaintiffs'
summary judgment briefs in Case #1 ask this Court to reject the MAGR

Document and declare it null and void. Plaintiffs negotiated and signed the 2010 contract, which

specifies that AMC would provide the MAGR Document and pay Plaintiffs using the imputed

license fee formula in that document. When he signed the contract, Darabont was represented by

some of the most powerful and experienced attorneys, agents, and advisors in Hollywood,

including CAA, the most powerful talent agency in the world. When the show became successful,

Plaintiffs got greedy and wanted more money. So in 2012, they sent Defendants a letter, rejecting

the MAGR Document, and then filed Case #1, arguing that the MAGR Document is a sham and

must be rejected. On summary judgment, they say that because the MAGR Document is null and

void, the Court should calculate the imputed license fee a different way (using a convoluted method

that merges the affiliate transaction provision into the imputed license fee provision).

The reason for this is clear. Plaintiffs pocketed millions of dollars, but they want more.

Defendants paid them under the agreed terms of contract (including the MAGR Document), but

that is not enough for them. So in Case #1, they say the MAGR Document is so unambiguously a

sham that the Court should grant summary judgment in their favor.

But then in the new lawsuit Case ¹2 Plaintiffs have turned their summary judgment
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argument on its head. They now rely on the MAGR Document and seek to enforce it because it

contains audit rights, and Plaintiffs think they can get more money as a result of the audit. This

argument and their Case #1 argument are hopelessly contradictory, and the key issue-whether or

not the MAGR Document controls-will have to be resolved by a jury.

Case #1. In their summary judgment motion, Plaintiffs ask this Court to reject the MAGR

Document containing the imputed license fee formula. Plaintiffs set up this argument as early as

2012, when their counsel wrote: "[W]e will not be able to reach agreement on the Modified

Adjusted Gross Receipts
definition."

Ex. 1 (Getman Letter).2 In their complaint in Case #1, they

alleged that the MAGR Document is a
"breach[]"

of contract and a
"sham"

that was "submitted in

bad faith and in violation of the terms of the
Agreement."

Ex. 2 (SAC) ¶¶ 7, 39, 67. In their

summary judgment motion, Plaintiffs argue that the MAGR Document's formula is

"unconscionably
low"

and so their contingent compensation must be calculated a different way.

Ex. 3
(Pls.'

MSJ) 11. They concoct an elaborate argument that attempts to merge the imputed

license fee provision and the affiliate transaction provision, even though those separate provisions

address different factual scenarios and there were no AMC affiliate transactions here. In Case #1,

then, Plaintiffs have contested the MAGR Document at every
turn.3

Case #2. In Case #2, Plaintiffs did a U-turn and are now trying to enforce the MAGR

Document. Plaintiffs filed Case #2 against the same Defendants about the same contract-but

they added new claims for millions of dollars based on an audit. Critically, the only reason

Plaintiffs have a right to do the audit is because of the MAGR Document-the same MAGR

2
Cites to "Ex.

_"
refer to exhibits to the Affirmation of Orin Snyder submitted with this brief.

3 Plaintiffs may note that they pointed to some of the language in the MAGR Document to

support their summary judgment argument. See Ex. 12 (Summ. J. Arg. Tr.) 82:18-25. But

until Case ¹2, they did not actually invoke rights under, and thus adopt, the MAGR Document.
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Document they reject as a
"sham"

in Case #1. See Ex. 4 (Compl. Case #2) ¶ 4 ("Under
("

Darabont's

August 7, 2010 agreement with AMC . . . Plaintiffs are entitled to periodically audit . . . ."); id.

¶ 39 ("Under
("

the Darabont Agreement, Plaintiffs conducted an audit . . . ."). It is crystal clear that

the only part of the contract that gave Plaintiffs a right to conduct the audit is the MAGR

Document. Compare Ex. 5 (MAGR Doc.) § II.B (providing audit rights), with Ex. 6 (2010

Contract) (mentioning no audit rights).4
rights). So the MAGR Document plays an absolutely central role

in Case #2. Except now Plaintiffs are taking exactly the opposite position about the validity of the

MAGR Document-that it is enforceable.

Plaintiffs'
Plaintiffs new complaint, which creates a material fact issue about the MAGR Document,

dooms their summary judgment argument. And Plaintiffs should know that, because they tried to

make this same contradictory argument earlier in Case #1.
Plaintiffs'

complaint in Case #1

originally included a demand for accounting, which they based in part on their "right to audit

AMC's books and
records."

Ex. 2 (SAC) ¶ 70. AMC pointed out that the "contractual right to an

audit"
arises from the "MAGR [Document],"

and that if Plaintiffs accept that Document, they also

have accepted the imputed license fee formula in the Document. Ex. 7
(Defs.'

MSJ) 28-29 n.7.

Plaintiffs realized the problem and dropped their accounting claim completely. See Ex. 8 (Opp. to

Defs.'
MSJ)

30.5
Now, with full knowledge of the implications of invoking audit rights under the

agreement-acceptance of the MAGR Document-Plaintiffs dramatically changed course and

accepted the MAGR Document in Case #2.

4
Plaintiffs can point to no other provision of the contract which grants them audit rights.

Plaintiffs previously pointed to paragraph 13(d)(ii)(I). Ex. 15 (Suppl. Br. Opp.) 11. But as

AMC explained, that provision only provides a right to object to contingent compensation

accounting statements, not to conduct an audit. See Ex. 6 (2010 Contract) ¶ 13(d)(ii)(I).

5 When Plaintiffs actually requested the audit of AMC's books and records, they scrupulously
avoided specifying the basis for this request. See Ex. 13 (audit request).
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New York Law. Plaintiffs have created an irreconcilable fact conflict that requires a jury.

In Case #1, they ask the Court to reject the MAGR Document. But in Case #2, they have done a

180 and ask the Court to enforce the MAGR Document and its audit provision. The contradiction

could not be more stark. In one case they want the MAGR Document torn up so they can make

more money; in the other they want it to govern so they can make more money.

It is black-letter law that a party cannot accept the
"benefits"

of a contract and "at the same

time question its
validity."

In re Marshall v. Pittsford Cent. Sch. Dist., 100 A.D.3d 1498, 1500

(4th Dep't 2012) (quoting R.A.C. Holding, Inc. v. City of Syracuse, 258 A.D.2d 877, 878 (4th

Dep't 1999)); see Metered Appliances, Inc., 225 A.D.2d at 338 ("[D]efendant could not nullify the

contract . . . after receiving the benefits of performance."); see also Mencher v. gneiss, 306 N.Y. 1,

8-9 (1953) (Defendant who "accepted the benefits of the
agreement"

could not argue that it was

not legally binding). As the Second Circuit has explained, "[i]t is standard contract doctrine that

when a benefit is offered subject to stated conditions, and the offeree makes a decision to take the

benefit with knowledge of the terms of the offer, the taking constitutes an acceptance of the terms,

which accordingly become binding on the
offeree."

Register.com, Inc. v. Verio, Inc., 356,356 F.3d

393, 403 (2d Cir. 2004) (citing Restatement (Second) of Contracts § 69(1)(a) (1981)). The

principle that a party cannot accept a contract's benefits while challenging its validity is

longstanding. Hathaway v. Payne, 34 N.Y. 92, 109 (1865) ("[A] party who has secured to himself

the benefit of a contract, and has accepted and used these benefits, has estopped himself in the

courts from denying the validity or binding force of the instrument, or from setting up or asserting

to the contrary.").

The Second Circuit's decision in the Register.com case illustrates why Case #2 has made

websitesummary judgment in Case ¹1 impossible. In that case, Verio, a design company,
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collected information from Register.com about newly registered internet domain names. 356 F.3d

at 396-97. Verio then used that information to market its services. Id. But Register.com had

attached conditions to the use of its website, including that information obtained from the website

could not be used for mass solicitations. Id. at 397, 401-03. Verio argued that it was not bound

by those conditions because it had never checked an "I
agree"

box. Id. at 402-03. The court

rejected Verio's argument, explaining that by accepting the benefits of the website-information

about newly registered domains-Verio became bound by its terms, which included restrictions

on use. Id. at 403-04. Verio "was offered access to information subject to terms of which they

were well
aware,"

and "[t]heir choice was either to accept the offer of contract, taking the

information subject to the terms of the offer, or, if the terms were not acceptable, to decline to take

the
benefits."

Id. at 403.

The same is true here. By invoking audit rights found only in the MAGR Document,

Plaintiffs have accepted that document. They cannot accept the benefit-audit rights-while

rejecting the terms of that benefit-the imputed license fee formula. As the Second Circuit said

in the Register.com case, a person "who sees apples offered for 50 cents apiece and takes an apple,

owes 50 cents, regardless of whether he did or did not say, 'I
agree.'"

Id.

Plaintiffs'
summary judgment argument about the MAGR Document has now fallen apart.

The whole premise of their argument was that the MAGR Document was a sham and that they

never agreed to it. But now, they have accepted the MAGR Document. The Court need not wade

through
Plaintiffs'

morass of contradictions. The point is that Plaintiffs cannot obtain summary

judgment on their old argument that the MAGR Document is null and void, because Plaintiffs

themselves created a genuine issue of material fact by invoking audit rights in the MAGR

a mustDocument. Under New York law, jury now hear and decide this disputed fact issue.
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IL Plaintiffs' New Suit Underscores the Distinction Between an Imputed License Fee

and an Actual License Fee

There is a second substantial fact issue that requires
Plaintiffs'

arguments to be heard by a

jury. In Case #1, Plaintiffs make the convoluted argument that the imputed license fee should be

considered part of a transaction between AMC affiliates and thus subject to the affiliate transaction

provision. Now in Case #2, they have a brand new theory that a different part of the contract

the most favored nation clause-applies, and that the Court should have to look at another

contract-Defendants'
contract

Defendants'
contract with Kirkman6-to determine

Plaintiffs'
compensation.

As if their initial argument was not confusing enough,
Plaintiffs'

new argument creates

even more confusion by requiring the Court to interpret a new provision and a new contract to

figure out the correct license fee. And
Plaintiffs'
Plaintiffs new theory contradicts their first one, because it

is premised on the view that the imputed license fee and affiliate transaction provisions are

mutually exclusive (i.e., that the imputed license fee is not an AMC affiliate transaction but just a

term negotiated between AMC and participants). See Ex. 4 (Compl. Case #2) ¶ 28 (Where "AMC

both produces and broadcasts a series, an ILF [imputed license fee] may be used to calculate

MAGR for purposes of accounting to profit participants such as Plaintiffs because no license fee

need actually be exchanged between the [affiliated] studio and network."). It is difficult to imagine

a contract interpretation issue that is more clearly in need of a jury. By presenting confusing and

fundamentally inconsistent contract interpretations, Plaintiffs have effectively destroyed their own

summary judgment motion.

Background. Typically, a studio develops and creates a show and licenses it to a network

that broadcasts it. But The Walking Dead did not follow the typical scenario. The network-not

Kirkman also is represented by CAA and has filed a lawsuit against AMC in California.
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the studio-acquired all of the rights in the television series and negotiated the contracts with

participants in the series (writers, directors, producers, and talent). As a result, the network owned

the series and did not need a license for domestic broadcast from anyone. See Ex. 6 (2010

Contract) § B(v); Ex. 9 (Kirkman Agreement) § II.9.

Because AMC could broadcast The Walking Dead without licensing it from anyone else,

the parties negotiated that AMC would use an imputed license fee to determine Darabont's and

CAA's contingent compensation. Ex. 6 (2010 Contract) § B.13(d)(ii). At the same time, the

parties recognized that situations might arise that would require actual transactions, such as if

AMC licensed foreign broadcast rights to an overseas AMC affiliate station. For that situation,

the parties negotiated the affiliate transaction provision, which specifies that affiliate

transactions (like overseas licensing) "will be on monetary terms comparable to the terms on which

the Affiliated Company enters into similar transactions with unrelated third party distributors for

comparable
programs."

Id. § B.13(d)(iii).

Accordingly, the two key provisions in the
parties'

contract-the imputed license fee

provision and the affiliate transaction provision-were designed for different situations and are

mutually exclusive.

Case #1.
Plaintiffs'
Plaintiffs summary judgment motion in Case #1 seeks a ruling that the imputed

license fee provision is subject to the affiliate transaction provision by arguing that the
parties'

relationship involves a licensing transaction between AMC affiliates. See, e.g., Ex. 3
(Pls.'
(Pls. MSJ)

4 ("Plaintiffs
("

request that this Court rule that the Affiliate Transaction Provision contained in

paragraph 13(d)(iii) of the Agreement applies to all transactions between AMC entities . . .

including, of course, the imputed license fees set by AMC affiliates in connection with TWD.").

That is wrong. Throughout this litigation, AMC has explained that there is no transaction between
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AMC affiliates in connection with the domestic broadcast of The Walking Dead. See, e.g., Ex. 10

(Opp. to
Pls.'
Pls. MSJ) 16. But Plaintiffs have continued to attempt to manufacture an affiliate

licensing transaction. See, e.g., Ex. 11
(Pls.'
(Pls. MSJ Reply) 7 (claiming that an imputed license fee

is the "monetary
term"

of a transaction between AMC Studios and AMC Network).

Case #2. In the new lawsuit, Plaintiffs present a different theory for more money-that

Darabont's contract includes a "most favored
nation"

clause, and Kirkman has a more favorable

deal, and so Darabont should get the benefit of that deal. See Ex. 4 (Compl. Case #2) ¶¶ 38, 54.

Plaintiffs are wrong in their interpretation of Kirkman's contract, but what matters here is that their

whole theory in Case #2 depends on the imputed license fee provision and affiliate transaction

provision being different and separate.

Here's why: An imputed license fee varies depending on the participant.7participant. Different

participants can and do negotiate different imputed license fee rates. Ex. 7
(Defs.'
(Defs. MSJ) 14-15.

In contrast, the affiliate transaction provision specifies one rate for such transactions-the rate at

which AMC "enters into similar transactions with unrelated third party distributors for comparable

programs."
Ex. 6 (2010 Contract) § B.13(d)(iii). This is all clear on the face of the contract.

To take it a step further: Plaintiffs can only get more money using the "most favored

nation"
clause if the affiliate transaction provision is not applied to Darabont's imputed license

fee. See id. § B.13(d)(ii)(G), (iv) (most favored nation clauses).
Plaintiffs'

"most favored
nation"

clause claim is premised on another participant-Kirkman-receiving more favorable contingent

compensation in the form of an actual license fee. Ex. 4 (Compl. Case #2) ¶ 38. But if (as

Plaintiffs say in Case #1) Darabont's affiliate transaction provision applies, his imputed license

7 For example, CAA accepted an initial "imputed license
fee"

of $833,333, for its
"front-end"

compensation. See Ex. 14 (CAA negotiation emails) PL002597; see also Ex. 10 (Opp. to
Pls.'
Pls.

MS J) 18 (different imputed license fee for Greg Nicotero); Ex. 11 (Pls. MS J Reply) 13 (same).
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fee would be the equivalent of an actual license fee already-meaning, the result would be the

same for everyone, because the affiliate transaction provision uses one rate for all transactions.

Plaintiffs'
Case #1 summary judgment argument and their Case #2 most favored nation

argument are on a collision course. If
Plaintiffs'
Plaintiffs summary judgment argument is correct, and the

imputed license fee is calculated using the affiliate transaction provision, then the single license

fee number yielded by the affiliate transaction provision would be used to calculate contingent

compensation in all talent contracts, and Plaintiffs could not get more money under the "most

favored
nation"

clause, because Kirkman would not have a
"favored"

position. Put another way,

for the most favored nation clause to apply, it must be possible for Darabont and Kirkman to

receive different contingent compensation. But that does not happen if the affiliate transaction

provision is merged with the imputed license fee provision (as Plaintiffs argue in Case #1), because

for an actual affiliate transaction, one rate is used.

In their new lawsuit, Plaintiffs actually recognize the contradiction with Case #1. They

take great pains to note that their new claim applies only if "no transaction between AMC affiliates

ever
occurred."

Ex. 4 (Compl. Case #2) ¶ 38. They admit that, as Defendants have long argued,

there is no affiliate transaction here, because where "AMC both produces and broadcasts a series,

an [imputed license fee] may be used . . . because no license fee need actually be
exchanged."

Id.

¶ 28. That is, Plaintiffs have recognized that in Case #2, they cannot both merge the imputed

license fee provision and affiliate transaction provision and rely on the most favored nation clause.

New York Law. Well-settled principles of contract law show that a jury trial is necessary

here. Plaintiffs are making contradictory arguments about the meaning of the same key contract

provision. They cannot obtain summary judgment on their "imputed license fee + affiliate

transaction"
theory in Case ¹1, when their Case ¹2 argument depends on keeping the two far apart.
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The contract is not unambiguous in
Plaintiffs'

favor; it could be read two different ways (the two

ways Plaintiffs propose), and so it must go to a jury.

It is black-letter law that "summary
judgment"

is
"inappropriate"

when a contract is

"reasonably susceptible to more than one
interpretation." NFL Enters. LLC v. Comcast Cable

Commc'ns, LLC, 51 A.D.3d 52, 58 (1st Dep't 2008); see LoFrisco, 42 A.D.3d at 307 (contract

provision that is reasonably susceptible to more than one interpretation . . . is ambiguous and

neither side is entitled to summary judgment construing it as a matter of law"); Lantis Eyewear

Corp. v. Luxottica Grp. S.P.A., 294 A.D.2d 127, 128 (1st Dep't 2002) ("summary judgment was

properly
denied"

when "both readings of the agreement are plausible and the agreement is thus

ambiguous on its face on the point in issue"); Nausch v. AON Corp., 283 A.D.2d 353, 353 (1st

Dep't 2001) (when contract is "reasonably susceptible to more than one interpretation in relevant

part,"
that "preclude[s] summary judgment"). Indeed, because AMC has provided extrinsic

evidence to resolve this dispute, Ex. 10 (Opp. to
Pls.'
Pls. MSJ) 19, the question must go to a jury. See

Hartford Acc. & Indem. Co. v. Wesolowski, 33 N.Y.2d 169, 172 (1973) ("If
("

. . . determination of

the intent of the parties depends on the credibility of extrinsic evidence . . . then such determination

is to be made by the jury.").

Further,
Plaintiffs'

Case #1 argument about merging the imputed license fee and affiliate

transaction provisions would make another provision-the most favored nation clause

meaningless. A court should not adopt an interpretation of a contract that would make a key

provision completely useless. See Black Bull Contr., LLC v. Indian Harbor Ins. Co., 135 A.D.3d

401, 406 (1st Dep't 2016) ("no provision of a contract should be left without force and effect");

Am. Exp. Bank Ltd. v. Uniroyal, Inc., 164 A.D.2d 275, 277 (1st Dep't 1990) ("A contract should

full effect all ofbe construed so as to give meaning and to its provisions.").
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Plaintiffs'
way around this problem is to argue that their new claim is "an alternative

theory"
to their summary judgment position. Ex. 15

(Pls.'
Suppl. Br. Opp.) 15; see id. at 16

(quoting 2/28/18 Hr'g Tr. 13) (describing the new claim as a "fall
back"

if the Court rules "that

the imputed license fee is not covered by the Affiliate Transaction Provision").
Provision"

But this is not an

alternative theory in support of
Plaintiffs'

summary judgment argument-it is an alternative claim

that is directly contrary to
Plaintiffs'
Plaintiffs summary judgment argument. Sure, Plaintiffs can plead in

the alternative. But to obtain summary judgment, Plaintiffs must show that their proposed reading

of the contract is unambiguously correct. Unisys Corp. v. Hercules Inc., 224 A.D.2d 365, 367 (1st

Dep't 1996) ("Even
("

where a plaintiff may seek recovery on alternative theories, he must make an

election of remedies . . . upon submission of a motion for summary judgment"); see also Rich v.

W. 31st St. Assoc., LLC, 92 A.D.3d 433, 434-35 (1st Dep't 2012) ("While
("

a party is permitted to

plead inconsistent theories of recovery (CPLR 3014), a litigant must elect among inconsistent

positions upon seeking expedited disposition.").

Plaintiffs obviously cannot show that they are entitled to summary judgment. They

themselves have offered two competing interpretations of the same contract. They have made

arguments that fatally undercut their summary judgment argument-in a case that they agree must

be joined with this one for trial-and so there is (at a minimum) a genuine issue of material fact

that must be decided by a jury.

CONCLUSION

For all the reasons set forth above, Defendants respectfully request that the Court deny

Plaintiffs'
motion for partial summary judgment.
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Dated: New York, New York

May 9, 2018

By: /s/ Orin Snyder
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