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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

The Weinstein Company Holdings, LLC, et al., 

 

  Debtors.1 

 

Chapter 11 

 

Bk. No. 18-10601 (MFW) 

 

Jointly Administered 

 

 

Hearing Date: May 8, 2018 at 11:30 a.m. 

 

Re: Docket No. 8 

  

 

LIMITED OBJECTION AND RESERVATION OF RIGHTS OF INTERSCOPE 

RECORDS, A DIVISON OF UMG RECORDINGS, INC., ANGRY BLONDE 

PRODUCTIONS, INC. FURNISHING THE SERVICES OF MARSHALL B. MATHERS 

III, SHADY RECORDS, INC., AND SHROOM SHADY MUSIC, LLC, TO DEBTORS’ 

MOTION FOR ENTRY OF ORDERS (I)(A) APPROVING BIDDING PROCEDURES 

FOR SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS, (B) 

APPROVING STALKING HORSE BID PROTECTIONS, (C) SCHEDULING AUCTION 

FOR, AND HEARING TO APPROVE, SALE OF SUBSTANTIALLY ALL OF THE 

DEBTORS’ ASSETS, (D) APPROVING FORM AND MANNER OF NOTICES OF SALE, 

AUCTION AND SALE HEARING, (E) APPROVING ASSUMPTION AND 

ASSIGNMENT PROCEDURES AND (F) GRANTING RELATED RELIEF AND (II)(A) 

APPROVING SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS FREE 

AND CLEAR OF ALL LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES, (B) 

APPROVING ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS 

AND UNEXPIRED LEASES AND (C) GRANTING RELATED RELIEF 

 
  Each of Interscope Records, a division of UMG Recordings, Inc. (“Interscope”), 

Angry Blonde Productions, Inc. (“ABP”) furnishing the services of Marshall B. Mathers III, 

professionally known as “Eminem” (“Artist”), Shady Records, Inc. (“Shady”), and Shroom 

Shady Music, LLC (“Shroom”) (which together with Interscope, ABP, Shady and Shroom, are 

                                                 

 
1 The last four digits of The Weinstein Company Holdings LLC’s federal tax identification number are ).  The 

mailing address for The Weinstein Company Holdings LLC is 99 Hudson Street, 4th Floor, New York, New York 

10013.  Due to the large number of debtors in these cases, which are being jointly administered for procedural 

purposes only, a complete list of the Debtors and the last four digits of their federal tax identification is not provided 

herein. 
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sometimes referred to individually and collectively, as “Music Parties”), respectfully submits this 

limited objection and reservation of rights (the “Limited Objection”) to the Debtors’ Motion for 

Entry of Orders (I)(A) Approving Bidding Procedures for Sale of Substantially All of the 

Debtors’ Assets, (B) Approving Stalking Horse Bid Protections, (C) Scheduling Auction for, and 

Hearing to Approve, Sale of Substantially All of the Debtors’ Assets, (D) Approving form and 

Manner of Notices of Sale, Auction and Sale Hearing, (E) Approving Assumption and 

Assignment Procedures and (F) Granting Related Relief and (II)(A) Approving Sale of 

Substantially All of the Debtors’ Assets Free and Clear of All Liens, Claims, Interests and 

Encumbrances,  (B) Approving Assumption and Assignment of Executory Contracts and 

Unexpired Leases and (C) Granting Related Relief [Docket No. 8] (the “Sale Motion”),2 for the 

reasons set forth below. 

I. BACKGROUND 

A. The Debtors’ Chapter 11 Cases. 

1. On March 20, 2018 (the “Petition Date”), the Debtors filed voluntary 

petitions for relief under chapter 11 of the Bankruptcy Code.  11 U.S.C. § 101 et seq. On the 

same day, the Debtors filed the Sale Motion.  The Debtors are continuing to operate their 

respective businesses and manage their respective properties as debtors in possession pursuant to 

sections 1107 and 1108 of the Bankruptcy Code.   

2. On April 6, 2018, the Court entered an Order (I) (A) Approving Bidding 

Procedures for Sale of Substantially All of the Debtors’ Assets, (B) Approving Stalking Horse 

Bid Protections, (C) Scheduling Auction for, and Hearing to Approve, Sale of Substantially All of 

                                                 

 
2 All capitalized terms not otherwise defined herein shall have the respective meanings assigned to such terms in the 

Sale Motion. 
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the Debtors’ Assets, (D) Approving Form and Manner of Notices of Sale, Auction and Sale 

Hearing, (E) Approving Assumption and Assignment Procedures and (F) Granting Related 

Relief [Docket No. 190] (the “Procedures Order”).  

3. Pursuant to the Procedures Order, the Debtors have filed the following 

notices of potential assumption and assignment of contracts specifying the Contracts the Debtors 

may assume and assign as part of the Sale, and the proposed Cure Amount for each such 

Contract (collectively, the “Contracts Schedule”): Notice of Potential Assumption and 

Assignment of Executory Contracts or Unexpired Leases and Cure Amounts [Docket No. 216; 

Filed 4/13/18]; Notice of Supplemental Potential Assumption and Assignment of Executory 

Contracts or Unexpired Leases and Cure Amounts [Docket No. 282; Filed 4/20/18]; and Notice 

of Second Supplemental Potential Assumption and Assignment of Executory Contracts or 

Unexpired Leases and Cure Amounts [Docket No. 482; filed 4/27/18].  

B. The Sale Motion and Purchase Agreement. 

4. As set forth in the Sale Motion, the Debtors are a production studio that 

“creates, produces, and distributes feature film and premium television content for the U.S. and 

international markets.”  Their “assets consist primarily of intellectual property, distribution rights 

and cash flows related to the Film Library, the Television Business and the Unreleased Film 

Portfolio.”  [Sale Motion, at 3 of 254].3 

5. The Debtors propose to sell substantially all of their assets to the 

Successful Bidder following the procedures set forth in the Procedures Order, free and clear of 

all Liens, and to assume and assign to the Successful Bidder certain Contracts and Leases as 

                                                 

 
3 The references to provisions in the Purchase Agreement and the other parts of the Sale Motion herein refer to the 

page at the top of the Sale Motion [Docket No. 8], pages 1-254. 
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determined by the Successful Bidder, pursuant to the terms of the Stalking Horse Agreement (the 

“Purchase Agreement”), which is attached to the Sale Motion.  

6. The term “Lien” is broadly defined by the parties in the Purchase 

Agreement and includes, among other things, all licenses and other third party interests, whether 

imposed by Contract or otherwise, and includes rights of recoupment and set-off.  [Sale Motion, 

at 148 of 254]. 

7. The Purchased Assets include: 

[A]ll of the Seller Parties’ direct or indirect right, title and interest in, to or 

under the Business and all of the Seller Parties’ properties, rights, Claims and 

assets (other than the Excluded Assets) of every kind and description, 

wherever situated or located, real, personal or mixed, tangible or intangible, 

whether identifiable or contingent, owned, leased, licensed, used or held for 

use in or relating to the Business, whether or not reflected on the books and 

records of the Seller Parties, as the same shall exist on the Closing Date 

(collectively, the “Purchased Assets”). Without limiting the generality of the 

prior sentence, such Purchased Assets shall include, whether they relate 

exclusively to the Business or not, all of the assets set forth on Schedule 2.1.   

 

[Sale Motion, at 90-91 of 254]. 

 

Schedule 2.1 of the Purchase Agreement includes the following in relevant part: 

 

(b) all of the Seller Parties’ right, title and interest of any kind or nature in and 

to the Title Rights and the Covered Titles (whether tangible or intangible), 

including, for the avoidance of doubt, all Tangible Materials; [and] 

 

(c) the right to receive and retain all sums payable from the Exploitation of the 

Title Rights and the Covered Titles pursuant to the Assumed Contracts in 

respect of the Covered Titles for all accounting periods commencing on or 

after the Closing Date[.]  

 

[Sale Motion, at 233 of 254]. 

The definition of “Title Rights” includes the following, in relevant part: 

(a) the Covered Titles and any and all versions existing thereof, and all 

elements thereof (including the screenplay and story) and all trailers, 

“bloopers”, footage, trims and outtakes thereof  . . .; 
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(c) the Assumed Contracts and all other contract rights with respect to each 

Covered Title; 

 

(d) all right, title and interest of the Seller Parties and their respective 

Producer as an owner of each the Covered Titles under and pursuant to any 

and all existing contracts and other agreements to distribute, exhibit or 

otherwise Exploit any the Covered Titles in any and all media . . .; [and] 

 

(f) all rights to manufacture, distribute, license, exhibit, market, promote, 

reissue, and otherwise Exploit each Covered Title, in all languages, by any 

and all means and devices now known or hereafter devised, and howsoever 

accessed by the viewer, and to otherwise Exploit each Covered Title in all 

media, whether now known or hereafter existing and howsoever accessed, 

including, without limitation, theatrical, home video, pay, cable and free 

television, computers, hand held devices, cell phones and other accessing 

devices; and all rights to license and Exploit each Covered Title in all 

ancillary markets (including, without limitation, hotels, airlines, ships, 

military bases, etc.)[.] 

 

 [Sale Motion, at 152-153 of 254]. 

 

C. Weinstein Companies’ Relationship with Music Parties. 

8. In 2015, the Music Parties entered into negotiations with representatives 

of The Weinstein Company LLC (“TWC”) for:  (i) the songwriting services of Artist for the 

creation of one or more musical compositions to be written, in whole or in part, by Artist (each, a 

“Composition”), (ii) the recording, producing and mixing of one or more master recordings of 

the Composition(s) (each, a “Master Recording”) to be used in the motion picture Southpaw, (iii) 

the exclusive right to produce and distribute a soundtrack album for Southpaw (the “Album”), 

and (iv) the granting to Shady of certain merchandising rights (“Merchandising Rights”).   

9. The negotiations between TWC and the Music Parties began in January 

2015 and continued through January 2018.  On February 24, 2015, Anthony Seyler of Interscope 

(“Seyler”) sent Richard Glasser of TWC (“Glasser”) an email “memorializ[ing] our handshake 

on Southpaw” (the “Seyler Deal Memo”), a copy of which is attached hereto as Exhibit A. The 
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Seyler Deal Memo sets out the principal terms of the deal by and between TWC and the Music 

Parties, including: 

 Shady/Interscope would provide a minimum of one (1) original Eminem master 

recording; 

 In exchange for a $300,000 licensing fee (covering both the master and the publishing), 

TWC would receive “worldwide, all-media, perpetual rights to use [the master] for In-

Film use, Out-of-Context Trailers, TV Spots, Radio Spots, EPK, featurettes and DVD 

menu” of the original master; 

 Shady/Interscope would deliver additional proposed soundtrack songs (original and 

existing) “which would be made available to be licensed in the film at a maximum of 

$10,000 for the master rights,” and would assist on the publishing side to secure 

publishing licenses at the same rate;  

 Shady and Interscope would make reasonable efforts to include Artist in the marketing 

and promotion of the film and soundtrack; and 

 Any additional grants of rights would be negotiated in good faith by the parties. 

10. Shortly thereafter, David Helfant (“Producer’s Counsel”), counsel for 

TWC and Hope Films, Inc., a non-Debtor Affiliate of TWC that Helfant identified as the 

“Producer”, circulated a deal memo (the “Helfant Deal Memo” and, collectively with the Seyler 

Deal Memo, the “Deal Memos”) that again set forth the same principal terms, among others. A 

copy of the Helfant Deal Memo is attached hereto as Exhibit B.  Of note, the Helfant Deal 

Memo made clear that the grant of rights by the Music Parties was “subject to the payment of” 

the licensing fees.  Numerous TWC employees are copied on the Helfant Deal Memo, including 

Glasser.  The parties continued to discuss various additional terms over the next several months. 
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11. Because of time pressures for the production of Southpaw, the Deal 

Memos, and at the request of Counsel to Producer and TWC and on the assurance that all fees 

and costs would be paid, the Music Parties created the Compositions, produced, recorded, and 

delivered the Master Recordings, made appearances, and incurred Approved Expenses (defined 

below). 

12.  On or about June 7, 2015, Producer’s Counsel circulated the first draft of 

a definitive Music Services Agreement (the “2015 Draft Agreement”), and, on or about 

September 4, 2015, the first draft of the Merchandising Agreement.  Like the Helfant Deal 

Memo, the 2015 Draft Agreement makes clear that the grant of rights by the Music Parties was 

“[s]ubject to the payment of” the licensing fees.   

13. On July 24, 2015, both the Southpaw film and the Southpaw soundtrack 

were released. 

14. Over the next two years, revised drafts of both the Music Services 

Agreement and the Merchandising Agreement were exchanged.  Producer’s Counsel refused to 

make payment until the Music Services Agreement was fully signed.  The latest revised draft 

was sent by Lisa Donini, counsel to Shady, Artist, Shroom, and ABP (“Music Counsel”), to 

Producer’s Counsel on July 5, 2017 (the “2017 Draft Agreement”).4 

15. The principal terms in the 2017 Draft Agreement requires Producer to pay 

to Shady/Interscope, master use license fees totaling $200,000 for the use of the “Kings Never 

Die,” “Phenomenal,” and a second version of “Phenomenal” (“Phenomenal 2”) masters (the 

                                                 

 
4 The 2017 Draft Agreement and the 2015 Draft Agreement contain confidential information of the Music Parties 

and are not attached to this Limited Objection.  The Music Parties will make them available to the Court under seal 

if requested by the Debtors, the Successful Bidder or the Court. 
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“Master Use Fees”).5  In addition, the 2017 Draft Agreement requires Producer to pay 

synchronization license fees to the  music publishers, including, without limitation, Shroom, of 

the Compositions “King’s Never Die,” “Phenomenal,” and “Phenomenal 2” the total amount of 

$200,000 for the synchronization of the “Kings Never Die,” “Phenomenal,” and “Phenomenal 2” 

compositions (the “Synchronization Fees”).6  The “Kings Never Die,” “Phenomenal,” and 

“Phenomenal 2” masters and compositions are referred to collectively as the “Music Party 

Repertoire.”  The Master Use Fees and the Synchronization Fees are referred to collectively as 

the “License Fees.” 

16. The 2017 Draft Agreement again specifies that payment of the License 

Fees is a condition to the grant to Producer of the following (collectively, the “Licenses”): (i) the 

right to use the Music Party Repertoire in Southpaw; (ii) the right to use Artist’s name or pre-

approved likeness in connection with Southpaw, as expressly permitted in the 2017 Draft 

Agreement; and (iii) the right to synchronize or perform and use the Music Party Repertoire for 

out-of-context uses in connection with promotion or exploitation of Southpaw, as expressly 

permitted in the 2017 Draft Agreement. 

17. The 2017 Draft Agreement also requires Producer to grant to Shady: (i) 

exclusive, perpetual and universal soundtrack rights to distribute the Album and singles, in 

                                                 

 
5 Consistent with the principal terms in the Deal Memos and the 2015 Draft Agreement, the $200,000 Master Use 

Fees consist of: (1) a license fee of $150,000 for the in-film use of the original master, “King’s Never Die,” (2) a 

license fee of $10,000 for the in-film use of an additional master, “Phenomenal,” (3) a license fee of $10,000 for the 

out-of-context use of “Phenomenal” (separately negotiated), and (4) a license fee of $30,000 for the use of 

Phenomenal 2 in a film trailer (separately negotiated). 

 
6 Also consistent with the principal terms in the Deal Memos, the Synchronization Fees consist of: (1) $160,000 for 

the in-film synchronizations of “King’s Never Die” and “Phenomenal,” split evenly between the two, (2) $10,000 

for the synchronization of “Phenomenal” in the out-of-context use (separately negotiated), and (3) $30,000 for the 

synchronization of “Phenomenal 2” in the film trailer (separately negotiated). 
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consideration for payment to Producer of a four percent (4%) royalty after recoupment of 

$250,000 of costs; and (ii) the non-exclusive right to distribute and sell official merchandise 

from Southpaw on Artist’s and/or Shady’s website for a period of three (3) years after the initial 

theatrical release, with a payment to Producer of an eighteen percent (18%) royalty. 

18. The 2017 Draft Agreement also calls for ABP to use reasonable efforts to 

compel Artist to make a reasonable number of promotional appearances for Southpaw, while 

obligating Producer to pay pre-approved expenses in the amount of $127,541 (the “Approved 

Expenses”).  The Approved Expenses were invoiced, as shown on Exhibit C attached hereto.  

None of the Approved Expenses have been paid. 

19. On July 31, 2017, September 1, 2017, September 19, 2017, September 26, 

2017, October 25, 2017, December 5, 2017, and again on January 18, 2018, Music Counsel sent 

emails to Producer’s Counsel requesting closure on a final agreement.  In each of her emails, 

Music Counsel reserved the rights of the Music Parties and, in the January 18, 2018 email, 

advised Producer’s Counsel that “no rights have been granted, including, without limitation, in 

the masters or compositions.”  A copy of the email chain described above is attached hereto as 

Exhibit D.   

20. To date, the Music Parties are informed and believe that only $48,000 of 

the License Fees have been paid,7 meaning that $352,000 of the License Fees remain unpaid.  

                                                 

 
7 On information and belief, this $48,000 payment represents payment to a non-Music Party publisher for it and its 

writers’ 60% share of the in-film synchronization licensing fees for the “Kings Never Die” composition.  
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21. Shady/Interscope has been distributing the Album and is currently holding 

royalty payments due to Producer in the approximate amount of $85,0008 pending receipt of the 

License Fees and Approved Expenses.  Shady also sold merchandise on Artist’s website in 2015 

and is holding royalty payments to TWC of approximately $23,760 from such sales. 

22. To date, no licenses have been granted to TWC or Producer to Exploit the 

Music Party Repertoire embodied in the Southpaw film, trailer(s), and/or any other related assets 

(the “Southpaw Assets”). 

II. ARGUMENT 

23. Based on the facts set forth above, neither the Debtors nor the Successful 

Bidder have the Licenses or any other right to Exploit the Music Party Repertoire, or to transfer 

those rights to others, for several reasons.  First, the Debtors cannot transfer rights they do not 

own.  Because no License Fees were paid, neither TWC nor Producer ever received a license to 

Exploit the Music Party Repertoire embodied in the Southpaw Assets.  Furthermore, because the 

Producer is not a Debtor, any such Licenses, assuming they existed, would not be property of the 

bankruptcy estate and may not be transferred in a Section 363 sale absent a showing that the 

Debtors have an interest in the Licenses.  Second, if the Debtors have license rights to the 

Southpaw Assets under the Deal Memos, the 2015 Draft Agreement, or the 2017 Draft 

Agreement (collectively, the “Drafts”), then, pursuant to the Bankruptcy Code, the Music Parties 

must be paid as a condition to the Sale because the Debtors cannot transfer the Licenses and any 

other rights under the Drafts without curing any defaults.  In order to assign the Licenses to the 

Successful Bidder, the Debtors must agree that they are party to the agreement embodied in one 

                                                 

 
8 Shady/Interscope is also holding approximately $38,000 that is due to Houlihan Film, Inc., the music supervisor 

for Southpaw.   
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or more of the Drafts (hereinafter, the “Agreement”), include the Agreement in the Contracts 

Schedule for assumption and assignment to the Successful Bidder, and pay or cause the 

Successful Bidder to pay the cure amount pursuant to Bankruptcy Code Sections 365(b) and (f).9   

A. The Debtors Do Not Have Licenses, and Cannot Sell the Right to Exploit the 

Music Party Repertoire. 

24. The Debtors do not have licenses to use or exploit the Music Party 

Repertoire embodied in the Southpaw Assets.  Under the Agreement and the mutual 

understanding of the parties, the Licenses were made subject to, and contingent upon, payment 

of the License Fees.  The License Fees and the Approved Expenses still have not been paid, 

despite Music Counsel’s diligent efforts to obtain payment and a signed agreement.  See ¶¶ 14 

and 19 above.  Music Parties have never granted licenses to use the Music Party Repertoire in the 

Southpaw Assets. As late as January 18, 2018, after months of emails from Music Counsel 

reserving rights and remedies, Music Counsel advised Producer’s Counsel that “no rights have 

been granted, including without limitation, in the masters or compositions.  All rights and 

remedies remain reserved.” See Exhibit D. 

25. It is axiomatic that the Debtors cannot transfer rights they do not have, and 

the Successful Bidder cannot acquire rights greater than those held by the Debtors.  “[This] is 

consistent with the basic principle of commercial law encapsulated in the Latin phrase nemo dat 

qui non habet.” Commerce Bank, N.A. v. Chrysler Realty Corp., 244 F.3d 777 at 783 (10th Cir. 

2001).  Because the Debtors do not have licenses to Exploit the Music Party Repertoire, they 

cannot transfer any rights to use the Music Party Repertoire to the Successful Bidder. 

                                                 

 
9 The Purchase Agreement provides that cure amounts will be paid by the Successful Bidder.  See Sale Motion, at 9 

and 12 of 254. 

Case 18-10601-MFW    Doc 709    Filed 05/03/18    Page 11 of 17

Dead
lin

e



 

 

 

{00795991 v3 } 12 

 

26. The Music Parties reserve their rights to claim that the Debtors’ 

exploitation of the Music Party Repertoire, which has occurred both before and after the Petition 

Date, infringes on the Music Parties’ rights.  The Music Parties also reserve their right to assert a 

claim for copyright infringement against the Successful Bidder if it does not have a license to use 

all or any portion of the Music Party Repertoire.10   

B. If the Debtors Want to Transfer the Right to Exploit the Music Party 

Repertoire as Embodied in the Southpaw Assets, the Debtors Must Assume 

and Assign the Agreement and Pay the Cure Amounts. 

27. The Bankruptcy Code provides for the assumption and assignment of 

executory contracts.  The Third Circuit applies the “Countryman” test to determine whether a 

contract is executory.  Under this test, a contract is executory “when the obligations of ‘both the 

bankrupt and the other party to the contract are so far unperformed that the failure of either to 

complete performance would constitute a material breach excusing performance by the other.’” 

In re Golden Book Family Entm’t, Inc., 269 B.R. 300, 308 (Bankr. D. Del. 2001) (hereinafter In 

re Golden Book) quoting Countryman, Executory Contracts in Bankruptcy, 57 Min. L. Rev. 439, 

460 (1973).  Non-exclusive licenses for the use of intellectual property are executory contracts 

under the Bankruptcy Code.  See In re Access Beyond Tech., Inc., 237 B.R. 32, 45-47 (Bankr. D. 

Del. 1999).  See also, In re Golden Book, 269 B.R. at 309.   

28. A trustee or debtor in possession may assign an executory contract only if 

the debtor first assumes the contract and “provides adequate assurance of future performance by 

the trustee.”  11 U.S.C. § 365(f).  If there has been a default under an executory contract, the 

                                                 

 
10 The Debtors cannot make the representation in Section 3.10(d) of the Purchase Agreement that any literary or 

musical works contained in the Covered Titles “do not infringe on any Intellectual Property right of any Person” 

[Sale Motion, at 101-102 of 254].  The Music Parties reserve their respective rights against all persons that use the 

Music Party Repertoire without a license. 
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debtor may not assume it “unless, at the time of assumption . . . the trustee (A) cures or provides 

adequate assurance that the trustee will promptly cure such default . . . (B) compensates, or 

provides adequate assurance that the trustee will promptly compensate a party other than the 

debtor to such contract or lease, for any pecuniary loss to such party resulting from such default, 

and (C) provides adequate assurance of future performance of such contract of lease.”  11 U.S.C. 

§ 365(b)(1).   

29. If there is an enforceable agreement between the Music Parties and 

Debtors, that agreement is an executory contract under the Countryman definition because there 

are significant unperformed obligations on both sides, the most significant of which are the 

obligation of the Debtors to pay the License Fees and the Approved Expenses and, for the Music 

Parties, the obligation to make royalty payments to the Debtors.   

30. It is the Music Parties’ understanding that the Debtors have not included 

certain contracts on the Contract Schedule where such contracts do not name a Debtor as a party.  

That position is indefensible given the direct exchanges between employees and agents of TWC 

and the Music Parties with respect to the Southpaw transaction, and makes no sense if they 

believe they somehow have the right to Exploit or assign the Music Party Repertoire embodied 

in the Southpaw Assets.  TWC’s rights to Exploit the Music Party Repertoire in the Southpaw 

Assets and assign those rights to the Successful Bidder must flow from either (i) a direct license 

from the Music Parties to do so, or (ii) an assignment from the Producer, provided the Producer 

received those rights from Music Parties along with the right to assign them.11  In either case, the 

                                                 

 
11 If an unsigned draft agreement provides the backdrop for determining that a non-exclusive copyright license 

exists, the license is not assignable by the licensee.  In re Golden Book, 269 B.R. at 310-11.  Accordingly, the 

Debtors have no rights to transfer the Licenses to the Successful Bidder (and Producer has no right to transfer the 
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Debtors’ chain of rights hinges on assumption of the Agreement and payment of the Licensing 

Fees.  Debtors must add the Agreement to the Contracts Schedule, assume and assign it, and pay 

the cure amounts. 

C. The Debtors Cannot Transfer Rights of Their Non-Debtor Affiliates. 

31. The Debtors are attempting to sell property that is not property of the 

estate under Section 541 of the Bankruptcy Code.  Debtors may not sell assets under Section 

363(f) of the Bankruptcy Code without first demonstrating to the court that the assets are 

property of the estate.   In re Whitehall Jewelers Holdings, Inc., Case No. 08-11261-KG, 2008 

WL 2951974 at *4 (Bankr. D. Del. Jul. 28, 2008).  Property that is not part of the bankruptcy 

estate is not subject to a sale under Section 363 of the Bankruptcy Code.  In re DVI, Inc., 306 

B.R. 496 (Bankr. D. Del.2004); Folger Adam Sec., Inc v. DeMatteis/MacGregor, J.V., 209 F.3d 

252, 263 (3d Cir. 2000).  The bankruptcy court does not have jurisdiction to approve the sale of 

property that is not property of the estate.  In re Mariner Post-Acute Network, Inc., 267 B.R. 46, 

59-60 (Bankr. D. Del. 2001).   

32. The Purchase Agreement provides that the Debtors are transferring “Title 

Rights,” which include “all right, title and interest of the Seller Parties and their respective 

Affiliates as an owner of each Covered Title under and pursuant to any and all existing contracts 

and other agreements to distribute, exhibit or otherwise Exploit any Covered Title in any and all 

media . . . .”  (Emphasis added) [Sale Motion, at 152 of 254, subparagraph (d)]. If the license 

agreements are not contracts of the Debtors, then the Debtors do not have any Licenses to 

transfer.  The Debtors cannot transfer rights they do not own.  To the extent that the Debtors seek 

                                                                                                                                                             

 
Licenses to the Debtors) without assuming the Deal Memos or the Draft Agreement and obtaining consent of the 

Music Parties. 
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to sell assets of Non-Debtor Affiliates under the Sale Motion, the Debtors do not have the right 

to do so because the assets are not property of the bankruptcy estate.   

D. The Rights under the Agreement Cannot Be Expanded by the Purchase 

Agreement or by Any Bankruptcy Court Order Approving It. 

33. Notwithstanding anything to the contrary in the Purchase Agreement, the 

Debtors cannot expand the terms of any license agreements.  The Purchase Agreement purports 

to transfer to the Successful Bidder the right to Exploit Covered Titles “by any and all means and 

devices…including, without limitation, theatrical, home video, pay, cable and free television, 

computers, hand held devices, cell phones and other accessing devices; and all rights to license 

and Exploit each Southpaw in all ancillary markets . . . .”  [Sale Motion, at 153 of 254; 

Definition of Title Rights, subsection (f)].  The Successful Bidder should be bound by the terms 

in any license agreements that are assigned to them, including the scope, limitations, and 

applicable permitted devices and media therein. 

34. The Bankruptcy Code cannot not expand upon the rights held by the 

Debtors in any licenses of the Music Party Repertoire, or for that matter, in any property.  A 

debtor’s post-bankruptcy property rights are no greater than its pre-bankruptcy rights.  See, e.g., 

Integrated Solutions, Inc. v. Service Support Specialties, Inc., 124 F.3d 487, 492-93 (3d Cir. 

1997); Valley Forge Plaza Assoc. v. Schwartz, 114 B.R. 60, 62 (E.D. Pa. 1990) (“A debtor in 

bankruptcy has no greater rights or powers under a contract than the debtor would have outside 

of bankruptcy.”).  

35. Although the Purchase Agreement provides for the sale of “all right, title 

and interest” in the Title Rights, any bankruptcy court order approving the sale should clarify 

that the Successful Bidder’s rights with respect to any Music Party Repertoire must be limited to 

the rights, and subject to the obligations, set forth in the Agreement.  
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E. The Music Parties Reserve Their Right of Recoupment and Object to Any 

Transfer of Any Agreement Free and Clear of Such Rights. 

36. The Debtors are proposing to Sell the Assets free and clear of Liens which 

are defined to include the right of recoupment.  A right of recoupment is a defense, and is not an 

interest that may be extinguished in connection with a sale under Section 363(f) of the 

Bankruptcy Code.  Folger Adam Sec., Inc. v. DeMatteis/MacGregor, J.V., 209 F 3d at 261. The 

Music Parties are holding the Royalty Payments due to Producer and TWC, pending receipt of 

the fees and other obligations owed by Producer to the Music Parties.  If the Debtors have any 

rights under the Agreement, the Music Parties had, as of the Petition Date, the right to recoup 

from the Royalty Payments the fees payable to the Music Parties.  Unless the Agreement is 

assumed and assigned to the Successful Bidder and the cure amounts paid, the Music Parties 

object to any purported transfer of their rights free and clear of their rights of recoupment. 

III. RESERVATION OF RIGHTS 

The Music Parties reserve the right to supplement, modify and/or amend this 

Limited Objection, to introduce evidence at any hearing related to any proposed assumption and 

assignment of the Music Party Repertoire and/or any other contracts to which Music Parties are a 

party, and to seek discovery in connection with this matter.  In addition, Music Parties reserve all 

of their rights with respect to the Debtors’ burden of providing adequate assurance of future 

performance by a proposed assignee, and Music Parties leave the Debtors to their burden of 

proving, among other things, that the requirements of section 365(b)(1)(C) of the Bankruptcy 

Code have been satisfied with respect to any proposed purchaser.  

The Music Parties also expressly reserve all rights, claims, causes of action, 

remedies and defenses with respect to the Music Party Repertoire and any and all other Music 

Party intellectual and other property.    
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IV. CONCLUSION 

The Music Parties respectfully request that the Court order that (a) the Debtors 

cannot transfer rights to the Music Party Repertoire unless (i) the Debtors assume and assign the 

Agreement and pay the cure amounts, or the Successful Bidder includes the License Fees and 

Approved Expenses as Assumed Liabilities and pays them at closing, (ii) the Debtors are 

permitted to execute the Agreement, with additional Court approval, if necessary, as a condition 

to such assumption and assignment, (b) all rights and claims of the Music Parties to object to the 

use and other exploitation of the Music Party Repertoire by the Successful Bidder are preserved, 

(d) all rights of the Music Parties with respect to recoupment and setoff are preserved, and (e) all 

rights of the Music Parties to retain their rights under section 365(n) are preserved. 

      Respectfully submitted, 

 

Dated:  May 3, 2018 

      PINCKNEY, WEIDINGER, URBAN & JOYCE LLC 

 

    /s/ Gregory T. Donilon   

Gregory T. Donilon (DE No. 4244) 

3711 Kennett Pike, Suite 210 

Greenville, Delaware  19807 

Telephone:  (302) 504-1527 

Facsimile:  (302) 442-7046 

Email: gdonilon@pwujlaw.com 

 

-and- 

 

FRIEDMAN & SPRINGWATER LLP 

Jane K. Springwater (admitted pro hac vice) 

350 Sansome Street, Suite 210 

San Francisco, California  94104 

Telephone:  (415) 834-3803 

Facsimile:  (415) 834-1044 

Email: jspringwater@friedmanspring.com 

 

 Counsel to the Music Parties 
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