
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

CBS CORPORATION, GARY L. 
COUNTRYMAN, CHARLES K. GIFFORD, 
BRUCE S. GORDON, LINDA M. GRIEGO, 
and MARTHA L. MINOW, 

Plaintiffs, 

v. 

NATIONAL AMUSEMENTS, INC., SHARI 
REDSTONE, SUMNER M. REDSTONE, 
NAI ENTERTAINMENT HOLDINGS LLC, 
and SUMNER M. REDSTONE NATIONAL 
AMUSEMENTS TRUST, 

Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

C.A. No. 2018-0342-AGB

PLAINTIFFS’ REPLY IN SUPPORT OF  
MOTION FOR TEMPORARY RESTRAINING ORDER 

1. Defendants’ opposition proves Plaintiffs need a TRO:  Unless

restrained, Defendants will use the consent process to replace directors or amend 

bylaws in advance of Thursday’s board meeting.  Opp. 4, 23.  A Special 

Committee of five independent directors unanimously recommended the dividend 

to end the controller’s abuses; any machinations to prevent the Board’s 

consideration of their proposed solution is without question a threat of imminent 

and irreparable harm.   
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2. Remarkably, Defendants argue they will suffer irreparable harm if not 

permitted to prevent the special meeting.  But there is no prejudice:  If a dividend 

is approved by the Board, it will be conditioned on this Court’s ultimate ruling.  

The TRO merely would allow the Board to consider the recommendation of the 

Special Committee.  Such relief is reasonable and equitable. 

3. Five independent directors of undisputed renown—former CEOs and 

senior business executives along with the former dean of Harvard Law School—

determined that the controller was such a serious threat to the Corporation and all 

its stockholders that their fiduciary duties required action.  They were each willing 

to sign a Verified Complaint to that effect.  This is not just about the imprudent 

merger pushed by Ms. Redstone; these independent directors concluded the 

controller presented a significant threat to the corporation.  Defendants are 

desperate to avoid a meeting where the full Board can consider that 

recommendation and a full record can be developed for this Court to consider any 

challenge.   

I. Plaintiffs acted properly in seeking the TRO. 

4. Plaintiffs proceeded promptly after the Special Committee determined 

to reject any further merger discussions.  The Special Committee was well aware 

of Ms. Redstone’s precipitous actions in response to the Viacom board’s defiance, 
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so it acted to preserve the status quo and the opportunity for the Board to exercise 

its fiduciary duties by considering the recommendation.1 

5. Plaintiffs are not seeing ghosts.  Defendants’ opposition brief, the 

positions communicated to Plaintiffs’ counsel during the parties’ “standstill” 

discussions, and public statements attributed to sources “close to” Ms. Redstone 

confirm the Special Committee’s fears.  Plaintiffs attempted but were unable to 

reach an agreement with Defendants that would eliminate the need for the Court to 

hear the TRO motion.  Defendants first demanded the parties agree not to hold the 

Board meeting.  But an outcome that prevents the Board from convening to discuss 

the dividend is untenable.  Defendants ultimately offered to let the meeting occur, 

but only if the controller had the right to exercise written consent rights to be 

effective before the meeting, so as to claim that the whole thing was for naught.  

Plaintiffs rejected this attempt to game the standstill process. 

6. Not holding the Special Meeting would preclude Board members 

from discharging their fiduciary duties to CBS and all its stockholders.  And it 

would preclude the Court from having a real record of the Board’s considerations 

in deciding whether to approve the dividend.    

                                                 
1 Because plaintiffs did not delay, defendants are wrong that plaintiffs need to 
demonstrate a likelihood of success on the merits.  Opp. 12.  See, e.g., Mitsubishi 
Power Sys. Ams., Inc. v. Babcock & Brown Infrastructure Grp. US, LLC, 2009 WL 
1199588, at *3 (Del. Ch. Apr. 24, 2009) (applying colorable claim standard even 
after a week’s delay before seeking TRO). 
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II. Plaintiffs are seeking a status quo order. 

7. Defendants suggest that the TRO would not maintain the status quo, 

but would instead empower the Board to change it and provide final relief.  

Opp. 24.  Not so.  The TRO preserves the current stockholder voting structure until 

further ruling by this Court.  And, absent intervention from Defendants, the current 

Board and bylaws will remain in place.  Merely enabling the Board to consider 

whether it believes the status quo should change—and only if the Delaware courts 

determine that the dividend is permissible—does not itself actually change the 

status quo.  Moreover, any action now by the controller to interfere with the 

Special Meeting—a meeting being held at the request of the Special Committee 

(created at the request of NAI) and deemed necessary as arising out of its 

evaluation of the potential merger—would also violate Defendants’ commitment to 

respect the Special Committee process.  Hollinger Int’l v. Black, 844 A.2d 1022, 

1092 (Del. Ch. 2004).   

8. Defendants’ opposition reduces to the severe position that a dual class 

controlling stockholder (even one with only 10% of the economic stake) must 

always remain free to block an independent board of directors from considering a 

response available to it under the company’s charter to address controller actions 

that are injurious to the company and its public stockholders.  And that a TRO can 

never issue where any right of that controlling stockholder is even temporarily 

Dead
lin

e



 

 -5- 

restrained.  But Delaware law does not establish a “Catch-22” requiring directors 

to disclose their intentions to take actions against a faithless controller, only to be 

subject to replacement or interference before that action is considered or reviewed 

by this court of equity.   

9. Defendants’ primary argument is that the controller’s written consent 

rights are sacrosanct because “it is a basic principle of Delaware law that a 

controlling stockholder has the right to vote its shares . . . in its own self-

interest.”  Opp. 13.  But it is also a basic principle of Delaware law that a 

controlling stockholder cannot use its control over corporate processes to harm 

other stockholders, particularly where, as here, the controller is conflicted because 

of its control of another entity in the same industry.  See Thorpe v. CERBCO, Inc., 

1993 WL 443406, at *7 (Del. Ch. Oct. 29, 1993); Bershad v. Curtiss-Wright Corp., 

535 A.2d 840, 845 (Del. 1987).  And that is exactly what will happen if the Court 

does not exercise its equitable power:  The 10%-of-the-economics controller will 

use its voting rights to push through bylaw amendments or director removals in 

order to prevent the Board from even considering action to protect the stockholders 

who own 90% of the Company.  But “rights” or not, “inequitable action does not 

become permissible simply because it is legally possible.”  Schnell v. Chris-Craft 

Indus., Inc., 285 A.2d 437, 439 (Del. 1971). 
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10. Defendants’ reliance on Adlerstein v. Wertheimer, 2002 WL 205684 

(Del. Ch. Jan. 25, 2002), is misplaced.  The issue in Adlerstein was simple:  

whether directors, through “trickery or deceit,” could keep a controller uninformed 

about the purpose of a meeting at which they disenfranchised him.  Id. at *11.  

There is no trickery here—it is the absence of “trickery” that brings us to Court 

today.  The Company and the Special Committee have informed the directors 

about the purpose of the Special Meeting and promised to delay the effectiveness 

of any action taken until tested in this Court.  The Adlerstein court specifically 

recognized that a board might dilute a controlling stockholder who was threatening 

to harm the corporation if it did so openly and transparently.  Id. (noting authority 

that board can, “consistent with its fiduciary duties, issue a dilutive option, in order 

to protect the corporation or its minority shareholders from exploitation by a 

controlling shareholder”) (citing Mendel v. Carroll, 651 A.2d 297, 306 (Del. Ch. 

1994)); see also Ford v. VMware, Inc., 2017 WL 1684089, at *11-12 (Del. Ch. 

May 2, 2017).  

11. In any event, there is no deprivation of the controller’s voting rights.  

The Board has committed that—if it approves the dividend—it will not issue the 

shares unless and until this Court resolves the controller’s challenge, and, on a full 

record, determines that it is legally and equitably permissible under Delaware law.  

And, blocking the exercise of voting rights ahead of the meeting—for equitable 
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reasons—is hardly the “substantial” injury to voting rights that Defendants claim—

indeed it has been permitted by Delaware courts even under the highest level of 

scrutiny.  See Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786 (Del. Ch. 2007).   

III. Plaintiffs have asserted a colorable claim 

12. In their moving papers, Plaintiffs demonstrate that the Verified 

Complaint states a colorable claim—i.e., an “essentially non-frivolous” claim—by 

pleading facts showing Defendants have been abusing, and are threatening to 

continue to abuse, their control in breach of their fiduciary duties.   See Mot. ¶¶ 14-

16.  Defendants’ opposition fails to refute this. 

13. First, Defendants argue Plaintiffs have not demonstrated that they 

intended to replace the directors to force a deal with Viacom because Defendants 

now say, after the lawsuit was filed, that they had no such intent and Plaintiffs’ 

“supposed belief” “is based on unsourced media reports and conjecture.” Opp. 1. 

But the Complaint’s allegations demonstrate a reasonably perceived threat based 

on Ms. Redstone’s continued efforts to push through a deal, as well as her actions 

against the defiant Viacom directors.  Compl. ¶¶ 2, 63-69.  Moreover, news leaks 

attributed to Ms. Redstone and her “sources” made the threat palpable.  Indeed, 

just yesterday the Wall Street Journal quoted an individual close to Ms. Redstone: 

“[i]t was getting to a place where it was either do the deal or start to replace the 
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board.”  Joe Flint & Keach Hagey, CBS Ups Stakes in Feud With Redstones, WALL 

ST. J., May 14, 2018 (Ross Ex. 1).2   

14. Second, Defendants ignore the well-pleaded allegations that Ms. 

Redstone’s abuse of control extended well beyond the proposed combination with 

Viacom.  Defendants never address that Ms. Redstone told at least one potential 

bidder not to make a bid for CBS, denying the Board’s ability to consider such an 

offer or at least use it as leverage in its negotiations with Viacom.  Compl. ¶ 2.  

And, most significantly, Defendants do not address Plaintiffs’ core contention that 

Ms. Redstone’s interference in the management and governance of the Company, 

is destroying value and undermining management continuity.  This alone is 

irreparable harm to CBS. 

15. As alleged in the Complaint, Ms. Redstone talked to potential CEO 

candidates, publicly derided the COO, and threatened to change the Board and/or 

the CEO, Mr. Moonves.  See, e.g., id. ¶¶ 2, 56, 61.  The Special Committee was 

                                                 
2 Tellingly, while attacking Plaintiffs’ “reliance” on news reports to support its 
claim, Defendants themselves rely on the same sources and have not submitted as 
factual proof an affidavit from Ms. Redstone.  See, e.g., Opp. 7, 14.  Plaintiffs 
certainly do not concede the accuracy of the one limited, irrelevant affidavit 
Defendants did submit.  

Dead
lin

e



 

 -9- 

obligated to act in the best interests of the Corporation and its stockholders and 

protect CBS’s management team.3   

16. Contrary to Defendants’ contention, there is also no doubt that the 

Board has the power, in accordance with its duty of loyalty, to approve the 

dividend to address these abuses.  “The board’s fiduciary duty of loyalty compels 

the directors to act in the best interests of the entity and the stockholders as a 

whole, and a board acting loyally may take action to oppose, constrain, or even 

dilute a large or controlling stockholder.”  Klaassen v. Allegro Dev. Corp., 2013 

WL 5967028, at *11 (Del. Ch.); see also VMware, 2017 WL 1684089, at *11-12 & 

n.5; Mendel, 651 A.2d at 304.  By contrast, Defendants cite only cases that provide 

that a board may not take unreasonable action to interfere with the franchise of the 

public stockholders—they do not hold that a controlling stockholder may take 

action to harm the public stockholders.  See Opp. 17 (citing Johnston v. Pedersen, 

28 A.3d 1079 (Del. Ch. 2011); Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651 

(Del. Ch. 1988)). 

17. Defendants are also wrong in their assertion that the Charter does not 

permit a stock dividend of Class A shares to holders of both Class A and Class B 

shares.  Section 2(b)(i) of Article IV states that the board may declare a dividend 

                                                 
3 Defendants, without any basis, suggest that the Special Committee is attempting 
to trigger severance payments for Mr. Moonves.  Nothing could be further from the 
truth.   
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“to the holders of shares of Class A Common Stock and Class B Common Stock 

(i) on the basis of a ratable distribution of identical securities to holders of shares 

of Class A Common Stock and Class B Common Stock.”  Opp. Ex. I (emphasis 

added).  Contrary to Defendants’ assertion, the word “identical” refers to the 

securities the Board is issuing as a dividend to both the Class A and Class B 

stockholders.  This is clear from the plain language.  It is also proven by Section 

2(b)(ii), which separately addresses the Board’s authority to dividend different 

securities to the Class A and Class B stockholders.  Id.  And by the repeated 

statements in registration statements since the original one in 2006 that “the board 

of directors will determine whether the holders of Class A common stock and 

Class B common stock are to receive identical securities or to receive different 

classes or series of securities . . . .”  E.g., Ross Ex. 24 

18. Defendants also suggest it is “nonsensical” that Section 2(b)(i) 

permits a dividend of Class A shares to both Class A and Class B shareholders.5  

                                                 
4 Defendants’ footnoted reference to a 2006 stockholder recapitalization, Opp. at 
20 n.19, adds nothing.  Nothing in CBS’s position on that proposal supports the 
view that anyone thought that the charter prohibits what it clearly allows:  a 
dividend of “identical” Class A shares to holders of Class A and Class B stock.   
5 Corporate charters that prevent a dividend of high-vote shares to multiple classes 
of stockholders do so in very clear terms.  E.g., Ross Ex. 3 Alphabet, Inc.: “the 
holders of Class A Common Stock shall receive Class A Common Stock . . . and 
the holders of Class B Common Stock shall receive Class B Common Stock”; Ross 
Ex. 4.  Blockbuster, Inc. (which at the time was majority owned by Viacom): “only 
shares of Class A Common Stock shall be paid or distributed with respect to Class 
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There is no basis for that assertion.  Indeed, the Wall Street Journal reported that 

Sumner Redstone—consistent with his public commitment to independent 

governance of CBS—adopted the current provision because he was “concerned 

about any appearance that voting shareholders at the companies were favored over 

nonvoting shareholders, because of the potential drag that could create on the stock 

prices, according to people familiar with the matter.”  Ross Ex. 1.   

19. In any event, Defendants do not ask this Court to deny the TRO based 

on their favored reading of the charter.  The merits will come later. 

IV. The TRO is necessary to prevent irreparable harm and the balance of 
the equities favors Plaintiffs. 

20. Plaintiffs’ motion showed that the balance of equities favors the 

issuance of a TRO.  Plaintiffs face irreparable harm because if the controlling 

stockholder is unrestrained, it will block the Board from considering and acting 

upon the Special Committee’s recommendation.  Mot. ¶ 19.6 

21. Defendants claim there is no irreparable harm because of the 

availability of an action under 8 Del. C. § 225 and because the controller claims a 

                                                                                                                                                             
(cont’d) 

A Common Stock and only shares of Class B Common Stock shall be paid or 
distributed with respect to Class B Common stock.”    
6 Defendants try to distinguish Hollinger by claiming that NAI and Ms. Redstone 
have not engaged in misconduct.  Opp. 22 n.25.  But as detailed in the Complaint, 
Plaintiffs have alleged an ongoing course of interference in the management and 
governance of the Company that poses a threat to the shareholders.  In any event, 
this goes to the ultimate merits—not whether a TRO should issue. 
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merger is not imminent.  Opp. 20-21.  But a § 225 action is cold comfort.  Putting 

aside that it only applies to the composition of the board, not any bylaw 

amendments the controller might use to undermine the current voting rules, 

directors should not be relegated to such after-the-fact § 225 actions.  Directors are 

not potted plants; they have a right and duty to act and “may take action to oppose, 

constrain, or even dilute a large or controlling stockholder.”  Klaassen, 2013 WL 

5967028, at *11.  But if discharging their duty results in their prompt removal, 

with the need to then take on the cudgels of a § 225 fight, the willingness of 

directors to stand up to controllers will fast evaporate. 

22. Likewise, Defendants’ new statement that the controller has no plans 

to push through the merger does not eliminate the threat of irreparable harm.  Ms. 

Redstone’s conduct since effectively assuming her father’s controlling position 

shows that she will repeatedly push a merger with Viacom even in the face of 

Board opposition.  Compl. ¶¶ 43-56.  But the Special Committee’s concern goes 

beyond the merger—as detailed in the Complaint, it concluded, based on direct 

experience with Ms. Redstone, that the controller poses a threat to the Corporation 

and to all shareholders.   

23. Defendants cast the matter as a “Hobson’s choice”— accept dilution 

or act to prevent such dilution by removing directors. Opp. 24.  But Defendants 
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face no such choice.  Plaintiffs have made clear that any action taken by the Board 

at the Special Meeting will not take effect until this Court rules on its legality. 

24. The issue on this TRO application is whether (a) CBS’s independent 

directors will be allowed to proceed with a full Board meeting at which the Special 

Committee’s recommendation of a dividend will be considered, or (b) the 

controller will be allowed to use its powers inequitably to block those directors—

who have had intensive experience with Ms. Redstone and her interference with 

the management and governance of the Corporation—from ever considering that 

recommendation on a full record that could later be considered by this Court.  

Defendants desperately want to put off that day—but there is no prejudice to 

Defendants in a full airing of views at a board meeting.7 

CONCLUSION 

25. The temporary restraining order should be granted.   

 

                                                 
7 Defendants suggest that any dividend will result in the loss of supposed control 
premiums or even (unspecified) adverse estate tax consequences.  Opp. 23-24. But 
none of this will be triggered on Thursday if the Board approves the dividend.  
And these are all points that can be considered at the Special Meeting. 
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  ROSS ARONSTAM & MORITZ LLP 

/s/ David E. Ross 
Of Counsel: 

Theodore N. Mirvis 
Jonathan M. Moses 
Carrie M. Reilly 
Nicholas Walter 
Claire E. Addis 
Cecilia A. Glass 
Kyle H. Lachmund 
WACHTELL, LIPTON, ROSEN  

& KATZ 
51 West 52nd Street 
New York, New York  10019 
(212) 403-1000 
 
Attorneys for Plaintiff CBS Corp. 
 
Greg A. Danilow 
Joseph S. Allerhand  
Stacy Nettleton 
Seth Goodchild 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue  
New York, New York  10153 
(212) 310-8000 
 
Attorneys for Plaintiffs Gary L. 
Countryman, Charles K. Gifford, Bruce 
S. Gordon, Linda M. Griego, and 
Martha L. Minow 
 
May 16, 2018 

 David E. Ross (Bar No. 5228) 
Bradley R. Aronstam (Bar No. 5129) 
Garrett B. Moritz (Bar No. 5646) 
S. Michael Sirkin (Bar No. 5389) 
Roger S. Stronach (Bar No. 6208) 
100 S. West Street, Suite 400 
Wilmington, Delaware  19801 
(302) 576-1600  
 
Attorneys for Plaintiffs CBS Corp., 
Gary L. Countryman, Charles K. 
Gifford, Bruce S. Gordon, Linda M. 
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