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Plaintiffs Frank Darabont, Ferenc, Inc., Darkwoods Productions, Inc. (collectively,

"Darabont"), and Creative Artists Agency, LLC ("CAA") (collectively, "Plaintiffs")
"Plaintiffs"

respectfully

submit this Memorandum of Law in Opposition to Defendants AMC Network Entertainment

LLC, AMC Film Holdings LLC, AMC Networks, Inc., and Stu Segall Productions, Inc.'s

(collectively, "AMC") Motion for Leave to Supplement Summary Judgment Briefing (the

"Motion"),
"Motion"

and in Support of
Plaintiffs'

Cross-Motion for Sanctions.

Preliminary Statement

AMC has filed a blatantly frivolous motion that is, as this Court predicted, "a
distraction"

from the Court's ruling on the pending motions for summary judgment. (Bernstein Aff. Ex. 1 at

16:16-24.) Although AMC has brought in new additional counsel, its tactics remain the same-same

do anything and everything to delay this nearly four-and-a-half-year-old case from moving

forward. AMC has not been candid with the Court, and its Motion misstates the facts. Not only

should the Motion be denied, but sanctions should be imposed.

The parties finished exchanging summary judgment papers on December 23, 2016,

nearly fifteen months ago. After the Court's rulings on the
parties'

motions to seal, the parties

submitted their summary judgment papers to the Court on July 13, 2017, over eight months ago.

The Court held oral argument on the summary judgment motions on September 15, 2017, over

six months ago. AMC now attempts further to delay the Court's decision on the summary

judgment motions by seeking to
"supplement"

the record and reargue the summary judgment

motions. AMC has fully set forth its arguments for supplementation in this Motion, making

further briefing unnecessary. Yet, AMC inexplicably proposes a further briefing schedule lasting

74 days.

A motion to supplement a summary judgment record is only permitted when (1) the

proposed supplementation consists of "new
facts"

that were previously unavailable to the

I
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moving party, and (2) the new facts offered would change the Court's determination on the

motion for summary judgment. Mullin v. Waste Management of N.Y., LLC, 106 A.D.3d 1484,

1485-86 (4th Dep't 2013). AMC cannot meet either standard.

AMC's purported "new
facts"

allegedly come from
Plaintiffs'

new complaint, filed on

January 18, 2018. (Bernstein Aff. Ex. 2.) AMC asserts that by pursuing claims based on

Plaintiffs'
contractual right to audit, and by alleging an alternative theory of recovery based on

the Most Favored Nation ("MFN") provision in Darabont's contract, Plaintiffs have taken

positions that are inconsistent with their positions in this action. But these are not "new
facts,"

and nothing in the new complaint contradicts
Plaintiffs'

summary judgment position.

AMC contends that, "Plaintiffs have now adopted the MAGR definition that they

previously asked this Court to reject, as indicated by their attempts to enforce the audit

provisions of that
definition."

(AMC's Mem. of Law at 12.) AMC also asserts, for the first time,

that "[t]he only part of the Darabont's [sic] contract with AMC that contains audit rights is

Exhibit A, the MAGR definition."
definition. (Id. (emphasis in original).) This is incorrect-Darabont has

audit rights found in other provisions of his contract. AMC further contends that by
Plaintiffs'

pursuing their contractual audit rights in the new complaint, Plaintiffs have waived their right to

dispute whether the imputed license fee is governed by the Affiliate Transaction Provision in his

contract. But even if it was true that
Plaintiffs'

audit rights were only contained within the

MAGR exhibit-which it is not-Plaintiffs have been enforcing their audit rights since October

2013, before Plaintiffs commenced this action on December 17, 2013.

In any event, Plaintiffs have never asked the Court to
"reject"

the MAGR exhibit, so

there is no
"contradiction"

between
Plaintiffs'

alleged reliance on the MAGR exhibit and their

summary judgment position. And, more importantly,
Plaintiffs'
Plaintiffs audit claims are irrelevant to
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Plaintiffs'
argument that the imputed license fee is governed by the Affiliate Transaction

Provision, which is the sole issue on
Plaintiffs'

motion for partial summary
judgment.1

AMC also contends that by asserting an alternative theory of recovery under Darabont's

MFN provision, based on Robert Kirkman's contract language,
Plaintiffs'

new complaint

"concedes"
that the imputed license fee is not a

"transaction."
This is false. AMC produced the

Kirkman contract to Plaintiffs in discovery, but did so in a sly and deceptive manner,

intentionally and improperly redacting the key MAGR language from Kirkman's contract. (See

Bernstein Aff. Ex. 3.) The alternative theory of recovery asserted under Darabont's MFN

provision in
Plaintiffs'

new complaint was asserted only after
Plaintiffs'

obtained an unredacted

copy of Kirkman's agreement after Kirkman filed his own lawsuit against AMC in August 2017.

(See Bernstein Aff. Ex. 4.)

Plaintiffs'
Plaintiffs alternative theory under the MFN provision is not contradictory. And, AMC

knew it was not contradictory before it filed this Motion, based on
Plaintiffs'

counsel's detailed

representations during the February 28 pre-motion conference and, most obviously, in the new

complaint itself, in Paragraphs 38 and 56.

In the face of
Plaintiffs'

counsel's representations, and the language in Paragraphs 38 and

56 of the new complaint, it is unconscionable for AMC to now contend that Plaintiffs have taken

contradictory positions, or have
"conceded"

that the imputed license fee is not a
"transaction."

For AMC to have done so, without even drawing the Court's attention to the language in the new

complaint that makes AMC's argument untenable, compounds its sanctionable conduct.

1
As the Court recalls, the Affiliate Transaction Provision protects Darabont from self-dealing

between the AMC affiliate that distributes The Walking Dead and the AMC affiliate that exhibits

The Walking Dead by requiring that AMC sets the imputed license fee as if it were subject to

arms-length negotiation between unrelated parties. (See Bernstein Aff. Ex. 2 ¶ 13(d)(iii).)
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Statement of Facts

A. Background

As of November 30, 2009, Robert Kirkman and AMC entered into an agreement for The

Walking Dead (the "Kirkman Agreement").
Agreement"

(Bernstein Aff. Ex. 4.)

As of August 7, 2010, Darabont and AMC entered into an agreement for The Walking

Dead (the "Darabont Agreement").
Agreement"

(Bernstein Aff. Ex. 5.)

On October 10, 2013, Darabont's transactional counsel, Robert S. Getman, wrote to

AMC's then-Senior Vice President of Business Affairs, Marci Wiseman, notifying AMC that

Plaintiffs "have elected to audit the records of [AMC] . . .
."[AMC]...."

(Bernstein Aff. Ex. 6.) Getman

copied Elaine P. Douglas from Hacker, Douglas & Company LLP,
Plaintiffs'
Plaintiffs auditor, on the

correspondence to AMC.

On December 17, 2013, Plaintiffs commenced this action by filing the summons and

complaint. (NYSCEF Doc. No. 1.)

On June 4, 2014, in response to a document request from Plaintiffs, AMC produced to

Plaintiffs its agreements with a number of profit participants on The Walking Dead, including

Robert Kirkman. However, AMC redacted nearly all of the Kirkman Agreement, obscuring the

key MAGR definition language that AMC well knew was relevant to Darabont because of

Darabont's MFN provision. (Bernstein Aff. Ex. 3.)

After years of delays caused by AMC's painstaking (and obstructionist) negotiation of a

confidentiality agreement, in the Fall of 2015, AMC's Vice President of Participants and

Residuals, Ken Horowitz, informed Douglas that she could begin auditing AMC's books and

records. (Bernstein Aff. Ex. 7.) Between November 2015 and August 2017, Douglas conducted

the audit and drafted an audit report. (See Bernstein Aff. Exs. 8, 9.)
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B. The Pending Motions for Summary Judgment

On October 17, 2016, the Court so-ordered a stipulation as to the
parties'
parties private

exchange of summary judgment papers, in anticipation of the parties filing motions to seal

portions of those papers. (Bernstein Aff. Ex. 10.) The so-ordered stipulation provided that

"between the date of the private exchange of documents and the date that the documents are

ultimately filed with the Court, no alterations or revisions will be made to their motion papers

under any circumstances, except by mutual
consent."

(Id. at ¶¶ 2-4.)

On December 23, 2016, the parties completed their private exchange of summary

judgment papers.
Plaintiffs'

motion for partial summary judgment asked the Court to enter a

judicial declaration that the imputed license fee provided for in the Darabont Agreement is the

monetary term of a
"transaction"

between the AMC affiliate that distributes The Walking Dead,

and the AMC affiliate that exhibits The Walking Dead. Thus, the Affiliate Transaction Provision

in Paragraph 13(d)(iii) of the Darabont Agreement governs the imputed license fee, which is the

most important component of Darabont's MAGR definition. In its summary judgment papers,

AMC argued that the imputed license fee is not subject to Darabont's Affiliate Transaction

Provision, because an imputed license fee is not a
"transaction"

between AMC affiliates.2
affiliates.

2
As the Court recalls, counsel for AMC, Marc Kasowitz, asserted in written submissions, and

verbally on the record, that while the Affiliate Transaction Provision does apply to "certain
transactions,"

it does not apply to "that
transaction"

(meaning the license and rights between

AMC affiliates for The Walking Dead). (See Bernstein Aff. Ex. 11 at 6-7 ("Where
("

Plaintiffs are

mistaken, however, is that while [the Affiliate Transaction Provision] applies to certain

transactions between AMC affiliates, it does not apply to the licensing by AMC Studios to AMC
Channel of the right to telecast initial runs of the Series because the

Parties'
rights and

obligations in connection with that transaction are instead covered by the imputed license fee.")
(emphasis added).) Of course, Mr. Kasowitz's arguments are belied by the plain language in the

Darabont Agreement, which provides that "all transactions with affiliated entities will be subject

to [the Affiliate Transaction
Provision.]"
Provision.] (Bernstein Aff. Ex. 5 ¶ 13(d)(ii)(F) (emphasis added).)

Mr. Kasowitz's earlier statements and writings were abandoned by AMC during oral argument

on the motions for summary judgment. (Bernstein Aff. Ex. 12 at 55:8-17.)
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In the summary judgment papers fully exchanged as of December 23, 2016, AMC did not

argue that
Plaintiffs'
Plaintiffs exercise of their audit rights, beginning in October 2013, constituted a

waiver of
Plaintiffs'

right to argue that the imputed license fee is governed by the Affiliate

Transaction Provision. Of course, this is the very argument AMC is now making in support of

its request to supplement the record.

In late June and early July 2017, in violation of the October 17, 2016 Court-ordered

stipulation, AMC made material alterations to its summary judgment papers, which included new

arguments not made in the papers exchanged as of December 23, 2016. (See Bernstein Aff. Exs.

10, 13, 14.) Among the new arguments, AMC relied on contracts AMC had entered into with

other profit participants. One such contract (Scott Gimple's) was in AMC's possession long

before the final exchange of the summary judgment papers on December 23, 2016. Another

contract (Greg Nicotero's) was engineered and entered into shortly before the Court's July 13,

2017 deadline for the parties to file their summary judgment papers on NYSCEF. AMC's

improperly altered summary judgment papers still did not argue that
Plaintiffs'

exercise of their

audit rights in October 2013 constituted a waiver of
Plaintiffs'

right to argue that the imputed

license fee is governed by the Affiliate Transaction Provision.

On September 15, 2017, the Court heard very lengthy oral argument on the
parties'

motions for summary judgment. During oral argument, AMC's counsel again did not argue that

Plaintiffs'
exercise of their audit rights in October 2013 constituted a waiver of

Plaintiffs'
right

to argue that the imputed license fee is governed by the Affiliate Transaction Provision. And,

contrary to AMC's argument that Plaintiffs asked the Court to
"reject"

the MAGR exhibit,

Plaintiffs'
counsel argued that the MAGR exhibit is evidence supporting

Plaintiffs'
interpretation
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of the Darabont Agreement. (See, e.g., Bernstein Aff. Ex. 12 at 17:22-18:8; 22:16-23:24; 82:11-

83:5; Ex. 15 at 14-15, 24-25.)

C. Plaintiffs' New Complaint

On August 8, 2017, Douglas completed her audit for the period of inception of The

Walking Dead through September 30, 2014, and
Plaintiffs'

counsel sent the audit report to

AMC's counsel. (Bernstein Aff. Ex. 8.)

On August 14, 2017, Kirkman, along with other profit participants on The Walking Dead,

filed a lawsuit against AMC, making similar allegations to Plaintiffs in this action. Attached to

Kirkman's complaint was a copy of the Kirkman Agreement. This version of the agreement had

significantly fewer redactions than the heavily-redacted version of the Kirkman Agreement

AMC produced to Plaintiffs on June 4, 2014, during disclosure in this action. After reviewing the

publicly-filed copy of the Kirkman Agreement on August 14, 2017, Plaintiffs learned that the

Kirkman Agreement not only contains an Affiliate Transaction Provision, protecting Kirkman

from self-dealing, but it also provides for an
"actual,"

rather than imputed, license fee. (Bernstein

Aff. Ex. 4 at ¶ 11(b) ("No network sales fee shall be charged regarding AMC's initial license

fee"); ¶ 24 ("AMC agrees that AMC's transactions with Affiliated Companies will be on

monetary terms comparable with the terms on which AMC enters into similar transactions with

unrelated third party distributors for comparable programs after arms length negotiation").)

On September 8, 2017, Douglas revised her audit report to address the newly-discovered

MAGR definition language in the Kirkman Agreement, and
Plaintiffs'

counsel submitted the

revised audit report to AMC's counsel. (Bernstein Aff. Ex. 9.) The revised audit report stated

that under Darabont's MFN, Plaintiffs are entitled to the better of Darabont's and Kirkman's

MAGR definitions.
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On January 18, 2018, Plaintiffs commenced a new action against AMC, alleging claims

arising from
Douglas'

audit of AMC. The audit claims address AMC's failure to properly

account for such things as distribution agreements with third parties, product integration fees,

and foreign television distribution deals, among many other issues. (See Bernstein Aff. Ex. 2

¶¶ 39-43.) As to the Kirkman Agreement, Plaintiffs alleged that AMC had raised a defense in

this action that Darabont's "imputed license
fee"

is not a
"transaction."

(Id. ¶ 38.) In recognition

of that defense, Plaintiffs alleged that in the unlikely event this defense is accepted by the Court,

or by a jury, Darabont's MFN provision would entitle him to the benefit of Kirkman's contract

language, which provides for an
"actual"

license fee, rather than an "imputed license
fee."

(Id.)

Plaintiffs made it abundantly clear that this claim under Darabont's MFN as to the Kirkman

Agreement was an alternative theory of recovery. Indeed, Plaintiffs reiterated that they believed

the argument they presented to the Court in their motion for partial summary judgment is

meritorious-specifically, that under the plain language of Darabont's Agreement, the imputed

license fee is subject to the Affiliate Transaction Provision.

Plaintiffs allege in Paragraph 38 of the new complaint as follows:

AMC has taken the position in the Prior Action that Darabont's

Affiliate Transaction Provision does not apply to the ILF that AMC
Studios imputes for TWD because the ILF is not part of any
"transaction"

between affiliates governed by Darabont's Affiliate

Transaction Provision, and no transaction between AMC affiliates

ever occurred as to TWD. This argument is flawed and incorrect, as

addressed in Plaintiffs'
pending motion for summary judgment in

the Prior Action. But, if AMC's position was correct (which it is

not), Kirkman's contractual MAGR definition would be

substantially
"better" than Darabont's-in that the Kirkman

Agreement does not allow for an ILF at all but instead requires an

actual fair market license fee to be paid by AMC Network to AMC
Studios for TWD. Thus, Darabont would be entitled to the benefit of

this
"better"

language. Indeed, the primary defense AMC raised in the

Prior Action is that because the Darabont Agreement uses an ILF

instead of an actual license fee, there is no "actual
transaction"

that
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occurs between AMC affiliates. Although this defense strains logic as

to the ILF, it would not apply at all to an actual license fee.

(Bernstein Aff. Ex. 2 ¶ 38 (emphasis added).) And, under the Third Cause of Action for a

Declaratory Judgment in the new complaint, at Paragraph 56, Plaintiffs allege:

Plaintiffs seek a declaratory judgment that Plaintiffs are entitled to the

better of (1)
Plaintiffs'

ILF formula, subject to
Plaintiffs'

Affiliate

Transaction Provision, or (2) Kirkman's actual license fee contract

provision, subject to Kirkman's Affiliate Transaction Provision.

(Id. ¶ 56 (emphasis added).)

In its memorandum of law in support of this Motion, AMC makes two arguments about

Plaintiffs'
new complaint, which AMC characterizes as "new evidence":

Plaintiffs'
new allegations require denial of their summary judgment

motion for two principal reasons . . .

First, Plaintiffs have now adopted the MAGR definition that they

previously asked this Court to reject, as indicated by their attempts to

enforce the audit provisions of that definition. . . .

. . . .

Second, in their new complaint, Plaintiffs now concede that an

imputed license fee is not a
"transaction"

between AMC affiliates. . . .

(AMC's Mem. of Law at 11-13.) Both of these arguments are flatly contradicted by the plain

language of the new complaint, the record, and the history of
Plaintiffs'
Plaintiffs audit of AMC.

Argument

L The Record for the Parties' Motions for Summary Judgment Is Complete, and Does

Not Require Supplementation

There is no basis for
"supplementation"

of the summary judgment record. The issues

before the Court on the
parties'

motions for summary judgment are entirely distinct from

Plaintiffs'
allegations in the new complaint. And, there is no "new

evidence"
that was

unavailable to AMC during summary judgment briefing. It is obvious that AMC only filed this
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Motion in an attempt to pull the wool over the Court's eyes, and to further delay the Court's

decision on the motions for summary judgment.

A. Standard of Review

A motion for leave to supplement a summary judgment record is "analogous to one for

leave to
renew."

Mullin v. Waste Management of N.Y., LLC, 106 A.D.3d 1484, 1485 (4th Dep't

2013) (citing Chiappone v. William Penn Life Ins. Co. of N.Y., 96 A.D.3d 1627, 1627-28 (4th

Dep't 2012). A motion for leave to renew "shall be based upon new facts not offered on the prior

motion that would change the prior determination or shall demonstrate that there has been a

change in the law that would change the prior
determination"

and "shall contain reasonable

justification for the failure to present such facts on the prior
motion." CPLR 2221(e).

The decision on a motion for leave to renew, or for leave to supplement, is within the

Court's discretion. Shine v. Roosevelt Hosp., 26 A.D.3d 204, 204 (1st Dep't 2006) (affirming

IAS court's denial of motion for leave to renew where plaintiff "failed to offer a sufficient

excuse as to why [additional expert affidavits] had not been submitted on the original motion.")

Leave to renew, or leave to supplement, should only be granted where the new facts were

unavailable at the time of the original motion, or a justification is given for the failure to offer

the new facts at the time of the original motion. Healthworld Corp. v. Gottlieb, 12 A.D.3d 278,

279 (1st Dep't 2004). Where a party fails to provide an "explanation as to
why"

the new facts

offered on a motion to renew, or on a motion for leave to supplement, were not offered on the

prior motion, the motion should be denied. Jones v. City of New York, 146 A.D.3d 690, 691 (1st

Dep't 2017).

Even when new facts are offered that were unavailable at the time of the original motion,

a motion for leave to renew, or for leave to supplement, should only be granted if the new facts

would change the court's determination. Burgess v. Charles H. Greenthal Mgm't Corp., 37
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A.D.3d 151, 151 (1st Dep't 2007) (affirming IAS court's denial of motion to renew where "no

new facts were alleged that would have warranted a change in the prior determination")

(quotation marks omitted)).

B. AMC's First Contention, that Supplementation Is Required Because
Plaintiffs' Reliance on the Audit Provision in the MAGR Exhibit Is
"Contradictory," Fails Because Plaintiffs' Reliance on the Audit Provision Is

Not a "New Fact," and in Any Event, Is Not "Contradictory"

AMC's first contention, addressed on page 12 of AMC's memorandum of law, is that,

"Plaintiffs have now adopted the MAGR definition that they previously asked this Court to

reject, as indicated by their attempts to enforce the audit provisions of that
definition."

This

contention is premised on two false statements of material fact: (1) that
Plaintiffs'

alleged

reliance on the audit provision in the MAGR exhibit is "new
evidence,"

and (2) that Plaintiffs

asked the Court in their motion for partial summary judgment to
"reject"

the MAGR exhibit.

1. AMC Has Been Aware of Plaintiffs' Exercise of Their Audit Rights

Since October 2013

AMC argues in its Motion, for the first time, that, "[t]he only part of the Darabont's [sic]

contract with AMC that contains audit rights is Exhibit A, the MAGR definition."
(AMC's Mem.

of Law at 12.) Setting aside that it is improper for AMC to raise an argument for the first time

after the summary judgment motions have been fully submitted, AMC's argument is incorrect.

Darabont has contractual audit rights in other provisions of his contract. (See, e.g., Bernstein Aff.

Ex. 5 ¶ 13(d)(ii)(I).)

This is a
"strawman"

argument that AMC has manufactured for the sole purpose of

allowing AMC to pretend that
Plaintiffs'

purported reliance on the audit provision in the MAGR

exhibit is "new
evidence"

that requires additional summary judgment briefing-and thus, more

delays. But even if it was true that the MAGR exhibit is the only source of
Plaintiffs'

audit

rights-which it is
not-Plaintiffs'Plaintiffs'

assertion of their audit rights is not "new
evidence"

at all,

11
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since Plaintiffs notified AMC of their intent to audit in October 2013, even before this action

was commenced. (Bernstein Aff. Ex. 6.). Accordingly, AMC could have made this argument,

unpersuasive as it is, during summary judgment briefing.

It was AMC's burden to raise this issue during summary judgment briefing, if AMC

truly believed that
Plaintiffs'

alleged reliance on the audit provision in the MAGR exhibit is a

material fact requiring the denial of
Plaintiffs'
Plaintiffs motion for partial summary judgment. Lewis v.

Safety Disposal Sys. of Pennsylvania, Inc., 12 A.D.3d 324, 325 (1st Dep't 2004) ("It
("

is well

settled that once a party has made a prima facie entitlement to summary relief, the burden shifts

to the opposing party to produce evidentiary proof in admissible form sufficient to raise a

material issue of fact") (citing Zuckerman v. City of New York, 49 N.Y.2d 557, 562 (1980)).

Even though Plaintiffs notified AMC that they were exercising their audit rights in

October 2013, AMC has not offered any excuse or justification for its failure previously to argue

the alleged
"contradiction"

of
Plaintiffs'

purported reliance on the audit provision in the MAGR

exhibit. See CPLR 2221(d)(3). AMC's lack of justification for its failure to offer this "new

evidence"
during summary judgment briefing requires denial of AMC's request to supplement

the record as to the MAGR exhibit. Jones, 146 A.D.3d at 691.3

2. Evidence of Plaintiffs' Purported Reliance on the Audit Provision in

the MAGR Exhibit Will Not Change the Court's Determination of the

Summary Judgment Motions Because Plaintiffs Have Never Asked

the Court to "Reject" the MAGR Exhibit

Plaintiffs agree, and have never disputed, that they have relied on their audit rights

(which do not derive solely from the MAGR exhibit) since October 2013-a fact that AMC is

keenly aware of. (Bernstein Aff. Ex. 6.) But,
Plaintiffs'
Plaintiffs alleged reliance on the audit provision in

3 AMC could have made this argument in a motion to dismiss after being served with the

summons and complaint in December 2013.
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the MAGR Exhibit-even if true-is irrelevant, because
Plaintiffs'

position on the pending

summary judgment motions has never been that the Court should
"reject"

or "tear
up"

the

MAGR exhibit, as AMC falsely asserts. On the contrary,
Plaintiffs'
Plaintiffs argument is that AMC is

contractually obligated under the Affiliate Transaction Provision to impute a license fee that is

fair, which is not the same as asking the Court to
"reject"

the entire MAGR exhibit. In fact,

Plaintiffs relied on portions of the MAGR exhibit during oral argument in support of
Plaintiffs'

motion for partial summary judgment, because the MAGR exhibit proves that AMC's

interpretation of Darabont's agreement is incorrect. (See, e.g., Bernstein Aff. Ex. 12 at 17:22-

18:8; 22:16-23:24; 82:11-83:5.)
Plaintiffs'
Plaintiffs counsel even displayed several PowerPoint slides of

the MAGR exhibit to the Court as part of his argument. (Bernstein Aff. Ex. 15 at 14-15, 24-25.)

AMC cites Marshall v. Pittsford Central School District, 100 A.D.3d 1498 (4th Dep't

2012), for the notion that "'[p]arties cannot accept benefits under a contract fairly made and at

the same time question its
validity."
validity. Id. at 1500. Marshall is completely distinguishable. In

Marshall, a teacher entered into an agreement extending her probationary teaching term for a

fourth year in lieu of termination, in exchange for a waiver of her right to tenure. The teacher

executed the agreement, and worked for a fourth probationary year. At the end of the fourth

probationary year, her school district informed her that she would not be offered tenure, and she

was terminated. The teacher commenced an Article 78 petition challenging the decision to deny

her tenure, and argued, in part, that the agreement was invalid. The Fourth Department held that

the teacher was not entitled to dispute the validity of the agreement after she accepted its terms,

and worked for a fourth probationary year that she otherwise would not have been entitled to.

Here, Plaintiffs are not rejecting the validity of the MAGR exhibit. Rather, Plaintiffs

argued in their motion for partial summary judgment, and continue to argue, that Darabont's

I
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contract, and the MAGR exhibit, unambiguously provide that the imputed license fee is subject

to Darabont's Affiliate Transaction Provision.

Plaintiffs'
purported reliance on the audit provision in the MAGR exhibit is not, as AMC

contends, a
"contradiction,"

and the purported "new
evidence"

of
Plaintiffs'

alleged reliance on

the audit provision in the MAGR exhibit would not change the Court's determination on the

summary judgment motions. Burgess, 37 A.D.3d at 151. Thus, for this reason, too, AMC's

request to supplement the record as to
Plaintiffs'

alleged reliance on the audit provision in the

MAGR exhibit should be
denied.4
denied.

C. AMC's Second Contention, that Supplementation Is Required Because
Plaintiffs' New Complaint "Concedes" that the Imputed License Fee Is Not a
"Transaction," Is False

AMC's second contention, addressed on pages 12 to 14 of AMC's memorandum of law,

is that "in their new complaint, Plaintiffs now concede that an imputed license fee is not a

'transaction'
between AMC affiliates."

(AMC's Mem. of Law at 12-13.) Nothing could be

farther from the truth.

AMC contends on page 13 of its memorandum of law that "by arguing that an actual

license constitutes a transaction subject to the affiliate transaction provision, Plaintiffs

acknowledge that there is a crucial distinction between an actual license fee (paid where there is

an actual transaction between affiliates) and an imputed license fee (used specifically where there

4 AMC's contention that
Plaintiffs'

purported reliance on the audit provision in the MAGR
exhibit somehow operates as a waiver of

Plaintiffs'
right to argue that the imputed license fee is

subject to the Affiliate Transaction Provision is also absurd because the MAGR Exhibit also

contains an Affiliate Transaction Provision. (Bernstein Aff. Ex. 16 ¶ (III)(B) ("AMC's [defined

as AMC Film Holdings, LLC] agrees that AMC, AMC Affiliates'
and/or the

distributor(s)'
of the

Program transactions with an Affiliated Company will be on monetary terms comparable to the

terms on which the Affiliated Company enters into similar transactions with unrelated third party
distributors for comparable programs.").)
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is no transaction between
affiliates)."

Yet again, AMC is attempting to mislead the Court about

Plaintiffs'
position. Plaintiffs have never argued that an imputed license fee is the same as an

"actual"
license fee, and have always acknowledged the distinction. (See Bernstein Aff. Ex. 12 at

13:6-14:24
(Plaintiffs'

counsel discussing difference between actual and imputed license fees);

Bernstein Aff. Ex. 15 at 5-8, 32.) Rather,
Plaintiffs'
Plaintiffs position is, and has always been: (1) that a

"transaction"
occurs between the AMC affiliate that distributes The Walking Dead, and the AMC

affiliate that exhibits The Walking Dead; (2) that the imputed license fee is the monetary term of

that transaction; and (3) that because Paragraph 13(d)(ii)(F) of the Darabont Agreement provides

that "all transactions with affiliated
entities"

are subject to the Affiliate Transaction Provision,

the Affiliate Transaction Provision applies to the imputed license fee.

Plaintiffs'
allegations in the new complaint do not contradict that position in any way,

and certainly do not
"concede"

that an imputed license fee is not a
"transaction."

In fact,

Plaintiffs alleged exactly the opposite in the new complaint: Plaintiffs reiterated in the new

complaint that AMC's argument that the imputed license fee is not a
"transaction"

is flawed and

incorrect. (Bernstein Aff. Ex. 2 ¶ 38.) Plaintiffs also alleged that their new claim under the MFN

provision as to Kirkman's contract language is an alternative theory to the position advanced on

their motion for partial summary judgment. (Id. ¶¶ 38,
56.)5
56.)

And, in case AMC had any doubt about
Plaintiffs'

very clear allegations in the new

complaint,
Plaintiffs'

counsel made
Plaintiffs'

position still more explicit during the February 28

pre-motion conference:

5
The CPLR expressly permits the pleading of alternative theories. CPLR 3014 ("Separate causes

of action or defenses shall be separately stated and numbered and may be stated regardless of

consistency. Causes of action or defenses may be stated alternatively or hypothetically.")
(emphasis added).
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As your Honor knows, the issue on the motion for summary
judgement [sic] is the Affiliate Transaction Provision applicable to

the imputed license fee. . . . And AMC argued, when we argued this

back in September, that, no, actually the Affiliate Transaction

Provision doesn't apply to the imputed license fee. Why? Because the

imputed license fee is not a transaction. Well, we argued to your

Honor-we hope your Honor will agree with us-that position is

nonsense. And we hope your Honor will grant our motion for

summary judgement [sic]. (Bernstein Aff. Ex. 1 12:9-20.)

[I]f AMC is correct-which we don't believe that they are-that the

imputed license fee is not covered by the Affiliate Transaction

Provision, we can fall back on the Kirkman contract. (Id. 13:16-19.)

[I]n the event that your Honor denies our motion for summary
judgement [sic], we would go to the jury on an alternative theory.

Namely, one, we believe that the Affiliate Transaction Provision

applies to the imputed license fee, ladies and gentlemen of the jury,

and you should find for Mr. Darabont. In the event that you disagree

with Mr. Darabont, you can nonetheless look to the most Favored

Nation Provision in Mr. Darabont's contract, which gives him the

benefit of a language [sic] in Mr. Kirkman's contract, which says not

an imputed license fee, an actual licensee fee must be set governed by
the Affiliate Transaction Provision. Which would clearly undermine

AMC's argument that there was no transaction. So that's the only

way in which this becomes relevant. (Id. 14:4-18.)

So, let me summarize, your Honor. If your Honor were to grant our

motion for summary judgement, the only thing we would drop is

anything having to do with the Kirkman agreement, the most favored

nation agreement, because it is not relevant; we don't need it, we now

have a ruling as a matter of law that the Affiliate Transaction

Provision applies to the imputed license fee. Done. We go to the jury
on that. In the event that your Honor denies our motion for summary
judgement [sic], then we would go ahead with the consolidation and

we would go to the jury on the alternative-on an alternative theory

regarding ways by which Mr. Darabont can recover. (Id. 14:19-15:6.)

Thus, Plaintiffs made it crystal clear, both in their new complaint and during the February

28 pre-motion conference: (1) that Plaintiffs continue to assert that their arguments in their

motion for partial summary judgment are correct-namely, that a
"transaction"

occurs between

the AMC affiliate that distributes The Walking Dead, and the AMC affiliate that exhibits The

Walking Dead; (2) that the imputed license fee is the monetary term of that transaction; and
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(3) that
Plaintiffs'

new claim under the MFN provision as to Kirkman's contract language is an

alternative theory of recovery. (See Bernstein Aff. Ex. 2 ¶ 38, quoted supra at 8-9.)

In light of this, for AMC to file this Motion, asserting that, "Plaintiffs admit that an

imputed license fee is not the product of a transaction between AMC affiliates,"
is an appalling

misstatement to the Court. And, AMC's failure to alert the Court to the unequivocal language in

Paragraphs 38 and 56 of the new complaint, or to address
Plaintiffs'

counsel's comments during

the February 28, 2018 pre-motion conference, is an inexcusable lack of candor.6
candor.

II. The Cases Cited by AMC Are Either Distinguishable or Support Plaintiffs' Position

None of the cases cited by AMC even remotely demonstrate that AMC is entitled to

supplement the summary judgment record under the present circumstances. Most of the cases

6
The Court should not lose sight of the fact that AMC is solely to blame for

Plaintiffs'
being

forced to file their alternative theory under Darabont's MFN provision in a separate action. Had

AMC complied with its discovery obligations in June 2014, and produced the Kirkman

Agreement to Plaintiffs without concealing the key contract provision, Plaintiffs would have

promptly amended their complaint, and asserted a claim under the MFN provision at that time. If

Kirkman had not sued AMC last August, and made a copy of his agreement public, AMC's

scheme to conceal Kirkman's contract language from Plaintiffs could have succeeded. (Compare

Bernstein Aff. Ex. 3 (version of Kirkman Agreement produced to Plaintiffs by AMC) with

Bernstein Aff. Ex. 4 (publicly-filed version of Kirkman Agreement).)

AMC contends that its decision to redact the Kirkman Agreement should be excused because

CAA currently represents Robert Kirkman. (AMC's Mem. of Law at 6.) CAA owes strict

fiduciary duties, and duties of confidentiality, to its clients. Even if Kirkman's agent-who is an

employee and agent of CAA-had a copy of Kirkman's Agreement in his possession, CAA's

fiduciary duty to Kirkman prohibited CAA from sifting through Kirkman's files solely to benefit

CAA in this action. See Skiff-Murray v. Murray, 17 A.D.3d 807, 810 (3d Dep't 2005) (citing
Restatement (Second) of Agency § 281 and holding that an agent's knowledge can be imputed to

a principal "regardless of when or how it was obtained-unless it was acquired confidentially")
(emphasis added); see also Restatement (Third) of Agency § 5.03 ("For purposes of determining
a principal's legal relations with a third party, notice of a fact that an agent knows or has reason

to know is imputed to the principal if knowledge of the fact is material to the agent's duties to

the principal, unless the agent. . . is subject to a duty to another not to disclose the fact to the

principal").
principal"

In any event, even if Kirkman's agent's alleged knowledge of the contents of the

Kirkman Agreement is imputed to CAA as an entity-and it should not be-AMC has not

argued, and cannot argue, that CAA's alleged knowledge is imputed to Darabont.
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cited by AMC stand for the unremarkable notion that the Court should decide the summary

judgment motions on a complete record. Plaintiffs do not disagree. But these cases do not

support AMC's Motion to supplement the record with purported "new
evidence"

that AMC had

in its possession well before summary judgment briefing.

AMC relies on Mullin, 106 A.D.3d 1484, for the notion that "[s]upplemental briefing is

especially important where, as here, there is 'new
information'

that could 'result[] in a different

determination.'"
(AMC's Mem. of Law at 9.) Mullin actually shows why AMC's Motion should

be denied.

In Mullin, plaintiff, an employee of Riccelli Enterprises, sued Waste Management for

injuries he sustained when he fell from a ladder at Waste Management's facility. Waste

Management filed a third-party breach of contract complaint against Riccelli for failing to name

Waste Management as an additional insured, as required by its agreement with Riccelli. The IAS

court granted Waste Management's motion for partial summary judgment.

On appeal, Riccelli argued that the IAS court erred by denying Riccelli's motion seeking

leave to submit new evidence of various insurance policies while the court's decision was

pending on the motions for summary judgment. The Fourth Department rejected that argument,

and unanimously affirmed the IAS court, holding:

[T]he court did not abuse its discretion in denying Riccelli's motion

seeking leave to submit new evidence while the court's decision was

pending on the original motions. In determining this issue, we note

that the motion was analogous to one for leave to renew, and we

therefore apply the analysis applicable to such motions . . . . Riccelli

failed to establish that the purported new evidence was not in

existence or not available at the time of Waste Management's

motion, and, in fact, the insurance policies were all in existence

well before Waste Management's motion. The court also properly
concluded that failed to establish a reasonable justification

for its failure to present the evidence in opposition to Waste

Management's motion . . . . In any event, the court properly
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concluded that the new information would not have resulted in a

different determination.

Id. at 1485-86 (emphasis added). Mullin is squarely on point, and requires the denial of AMC's

Motion.

The cases cited by AMC in which courts permitted supplementation of the record are all

distinguishable. In Siegmund Strauss, Inc. v. East 149th Realty Corp., 81 A.D.3d 260 (1st Dep't

2010), the First Department stated, "[a]fter oral argument of the appeal, we requested

supplemental briefs from the parties on the question of whether the appeal from the judgment

brings up for review the prior
orders."

Id. at 265. The supplemental briefs in Siegmund Strauss

were addressed purely to legal issues, not to raise new facts. And here, unlike Siegmund Strauss,

the Court has not requested supplemental briefs.

In Daibes v. Cheng, 33 Misc. 3d 618 (Sup. Ct. Queens Cnty. 2011), the court invited

plaintiff's counsel to file a post-submission letter as to why a motion to consolidate should be

denied-not to raise new facts. Thus, Daibes is also inapposite.

In Orsini v. Postel, 267 A.D.2d 18 (1st Dep't 1999) the First Department affirmed the

IAS Court's allowing plaintiff to submit a supplemental physician's affirmation, "where such

affirmation was submitted well in advance of argument . . . and it does not otherwise appear

that defendant was prejudiced . . .
."

Id. at 18 (emphasis added). And in Guzek v. B & L

Wholesale Supply, Inc., 126 A.D.3d 1506 (4th Dep't 2015), the Fourth Department affirmed the

IAS court's permitting plaintiffs to file a supplemental response, where "Plaintiffs sought such

permission prior to the argument of the motion . . . . and defendants had an opportunity to reply

to
plaintiffs'

additional
submissions."

Id. at 1507. Here, AMC is proposing to submit

"supplemental
briefing"

six months after oral argument, and is asking for leave to supplement

the record with "new
evidence"

that it actually possessed before oral argument. And, unlike
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defendant in Orsini, Plaintiffs would be severely prejudiced by further delay in this four-and-a-

half year old case, especially to brief issues that have no bearing whatsoever on the
parties'

pending motions for summary judgment.

In sum, AMC has utterly failed to meet the standard for supplementation of the summary

judgment record. It has been over six months since the Court heard oral argument on the motions

for summary judgment, and AMC was aware of the so-called "new
evidence"

during summary

judgment briefing. And, most importantly, the "new
evidence"

is irrelevant, and would not

change the Court's determination.

III. AMC Should Be Sanctioned for Filing Its Frivolous Motion for Leave to

Supplement Summary Judgment Briefing, Which Was Filed Solely for Purposes of

Delay, Contains Material Factual Statements that Are False, and Is Completely
Without Merit in Law

AMC's Motion for Leave to Supplement Summary Judgment Briefing is frivolous, and

AMC should be sanctioned. AMC should be ordered to reimburse Plaintiffs for their
attorneys'

fees and costs incurred for responding to AMC's pre-motion letters, for attending the February

28, 2018 pre-motion conference, for opposing AMC's Motion, and for filing
Plaintiffs' Cross-

Motion for Sanctions.

22 NYCRR 130-1.1(a) empowers the Court, "in its
discretion,"

to award an aggrieved

party "costs in the form of reimbursement for actual expenses reasonably incurred and

reasonable attorney's fees, resulting from frivolous conduct as defined in this
Part."

22 NYCRR

130-1.1(c) defines frivolous conduct as follows:

(c) For purposes of this Part, conduct is frivolous if:

(1) it is completely without merit in law and cannot be supported by a

reasonable argument for an extension, modification or reversal of

existing law;

(2) it is undertaken primarily to delay or prolong the resolution of the

litigation, or to harass or maliciously injure another; or
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(3) it asserts material factual statements that are false.

This Court has previously sanctioned conduct similar to AMC's conduct here. In Gassab

v. R.T.R.L.L.C., 22 Misc. 3d 1140(A) (Sup. Ct. New York Cnty. 2009) (Bransten, J.), order aff'd,

appeal dismissed, 69 A.D.3d 511 (1st Dep't 2010) this Court sanctioned plaintiff's counsel for

engaging in frivolous conduct, holding:

[I]n the initial motion to vacate the verdict and judgment, Mr.

Gassab's counsel took defense counsel's statements completely out of

context. He quoted selectively in a manner that was misleading and

inaccurate, claiming that defense counsel admitted that Mr. Gassab

had "serious deficits." Counsel failed to quote the rest of defense

counsel's statement, which demonstrated the firm belief that Mr.

Gassab "presented himself" as a man with deficits but that he

actually had capacity. In making that representation to the Court,

counsel for plaintiff effectively misstated a material fact.

Id. at 3 (emphasis added) (citing Burr v. Burr, 51 A.D.3d 433, 434 (1st Dep't 2008)). This Court

also reasoned that sanctions were appropriate because plaintiff's counsel filed a frivolous motion

for leave to renew, "supplying information-albeit incomplete-that was readily available at the

time of the initial
motion,"

and then filed yet another frivolous motion for leave to renew. Id.

This Court further held that "plaintiff's counsel must pay all of
Opponents'

costs, including

attorneys'
fees, incurred in both opposing this motion and cross-moving for

sanctions."
Id. On

appeal, the First Department unanimously affirmed this Court, holding, "[t]he motion court

providently exercised its discretion in imposing costs and sanctions after the second motion to

renew . . . . Indeed, plaintiff had filed two meritless motions for reconsideration after having

been warned by the motion court that his motion to vacate barely escaped the imposition of costs

and
sanctions."

Gassab, 69 A.D.3d at 513.

This Court's decision in Gassab is "on all
fours"

with this case. One of this Court's bases

for sanctioning plaintiff's counsel in Gassab was that he made a misleading, out-of-context, and

false argument that defense counsel
"admitted"

that plaintiff lacked capacity, when no such
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admission had been made. Here, AMC is making the misleading, out-of-context, and false

argument that
Plaintiffs'

new complaint
"admits"

that an imputed license fee is not a transaction,

when Paragraphs 38 and 56 of the new complaint, and
Plaintiffs'

counsel's extensive statements

during the pre-motion conference, made it clear that Plaintiffs have not made such an admission.

AMC even cites to Paragraph 38 on page 6 of its memorandum of law, but grossly

mischaracterizes it, stating: "Plaintiffs allege that Darabont is entitled to greater compensation

because another participant in the show, Robert Kirkman, received a
'better'

deal in his contract,

and Darabont should get the benefit of that
deal."

(Emphasis added.) In context, the full quote

from Paragraph 38 states: "[I]f AMC's position [on the pending motions for summary judgment]

was correct (which it is not), Kirkman's contractual MAGR definition would be substantially

'better'
than Darabont's . . .

."
(Bernstein Aff. Ex. 2 ¶ 38 (emphasis added).) By ignoring that

Paragraph 38 alleges AMC's position that the imputed license fee is not a transaction is

incorrect, and that Plaintiffs are stating only hypothetically that if AMC was correct, Kirkman's

MAGR definition would be
"better"

(in quotes), just as in Gassab, by "quot[ing] selectively in a

manner that was misleading and inaccurate . . . . [AMC] effectively misstated a material
fact."

One of the Court's other bases for sanctioning plaintiff's counsel in Gassab was that he

filed a motion for leave to renew based on information that was "readily available at the time of

the initial
motion."

Here, AMC is attempting to argue that
Plaintiffs'

alleged reliance on the

audit provision of the MAGR exhibit is "new
evidence,"

when AMC has been aware of

Plaintiffs'
alleged reliance on the audit provision in the MAGR exhibit since October 2013.

AMC's lack of candor with the Court, its false statements of material fact, and the utter

lack of legal merit in its Motion are all independent grounds for the imposition of sanctions. And,

it is evident from the nature of AMC's request that their primary motivation for filing the Motion
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is to delay the Court's decision on the motions for summary judgment-yet another ground for

sanctions. Although AMC has already laid out all of the information with which it could hope to

"supplement"
the record, AMC nonetheless requests an additional briefing schedule that will last

seventy-four days. (AMC's Mem. of Law at 14.) There is no rational reason for AMC's request,

other than the obvious: AMC is trying to drag out this four-and-a-half year old action for as long

as possible, to the severe prejudice of Plaintiffs.

AMC even has the gall to falsely state in its memorandum of law that, "Defendants

. . . asked the Court for, and received, permission to file this motion . . .
."

(AMC's Mem. of

Law at 6.) Far from granting AMC "permission"
to file this Motion, the Court stated to AMC's

counsel during the February 28 pre-motion conference, "[T]he truth is I can't stop you from

doing your motion . . . . But it is a
distraction."

(Bernstein Aff. Ex. 1 at 16:18-21.) No

"permission"
was given to AMC by the Court, because none was needed. AMC's counsel

acknowledged the Court's concern about the motion being a
"distraction,"

and stated, "[T]he

good news is I agree that would be a distraction and worse, if we filed something that was much

to do about nothing. Or if we
delay."

(Id. at 18:12-14.)

This is not the first time AMC has engaged in frivolous conduct. As the Court recalls,

AMC shamelessly violated a Court order in this action by making material alterations to its

summary judgment papers, without
Plaintiffs'

or the Court's consent. (Bernstein Aff. Exs. 10,

13, 14.) During the September 15, 2017 hearing, AMC's counsel attempted to justify AMC's

behavior by falsely claiming that the Court had permitted AMC to alter its papers, and that

Plaintiffs had somehow consented. (Bernstein Aff. Ex. 12 at 36:19-45:7.) But after hearing
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AMC's excuses, the Court stated that it was "very, very upset at the fact that possibly plaintiffs

have not had an opportunity to properly respond to [AMC's]
papers."

(Id. at 44:2-4).7
44:2-4).

The imposition of sanctions is appropriate to advance the goal of "deterring future

frivolous conduct not only by the particular parties, but also by the bar at
large"

and "preventing

the waste of judicial resources, and deterring vexatious litigation and dilatory or malicious

litigation
tactics."

Levy v. Carol Mgmt. Corp., 260 A.D.2d 27, 34 (1st Dep't 1999). Here, the

imposition of sanctions against AMC is warranted, not only to punish AMC's frivolous conduct,

but also to remedy the prejudice to Plaintiffs caused by AMC's frivolous, dilatory tactics, and to

compensate Plaintiffs for the
attorneys'

fees and costs they have needlessly incurred opposing

this Motion. See Boye v. Rubin & Bailin, LLP, 152 A.D.3d 1, 11 (1st Dep't 2017) (holding that

"the only fair conclusion is that the prosecution of this appeal and knowing pursuit of a

materially false and meritless claim was meant to delay or prolong the litigation or to harass

respondents,"
and ordering appellant's counsel to pay respondent's

attorneys'
fees and costs

incurred in defending against appeal); Weisburst v. Dreifus, 89 A.D.3d 536, 536 (1st Dep't 2011)

(unanimously affirming order directing defendant to pay plaintiff $35,500 in
attorneys'

fees for

filing motion for an emergency stay containing "false charges [against plaintiff] that were

7 AMC and its counsel have repeatedly drawn the Court's ire in this action. For instance, during
the September 15, 2017 hearing, after AMC's counsel continued to repeat the same argument

about a deal AMC had previously offered to Steven Spielberg, after the Court warned counsel

not to repeat the argument, the Court admonished counsel: "You've
"You'

been over this 10 times. If I

hear Mr. Spielberg's name again, I will hold you in contempt. Really. You have done it and

you've
you'

done and you've
you'

done it, at least 10 times.
Enough."

(Bernstein Aff. Ex. 12 at 168:1-4.)

And, at the end of the February 9, 2016 hearing on AMC's motion to dismiss
Plaintiffs'

First

Amended Complaint, after AMC's counsel attempted to argue that the
parties'

stipulated date for

the end of fact discovery permitted AMC to take a deposition outside the fact discovery cutoff,

the Court stated that AMC's counsel was "being very, very manipulative in terms of
language."

(Bernstein Aff. Ex. 17 at 26:9-10.)
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expressed by means of a tortured and very partial rendering of the facts that can only have been

deliberately crafted to mislead").

Although not required to, as a courtesy,
Plaintiffs'

counsel wrote to AMC's counsel

before filing this Cross-Motion, setting forth
Plaintiffs'
Plaintiffs intention to move for sanctions, and

giving AMC an opportunity to withdraw their Motion. (Bernstein Aff. Ex. 18.) AMC declined to

withdraw the Motion. 22 NYCRR 130-1.1(c) provides: "In determining whether the conduct

undertaken was frivolous, the court shall consider, among other issues . . . whether or not the

conduct was continued when its lack of legal or factual basis was apparent, should have been

apparent, or was brought to the attention of counsel or the
party."

(Emphasis added.)

Here, AMC was on notice well before it filed its Motion of all the pertinent facts that

made it obvious that its Motion was frivolous. After AMC filed the Motion, Plaintiff's counsel

wrote to AMC's counsel, explaining in detail why the Motion was frivolous. Even after being

confronted with the prospect of being sanctioned, AMC barreled ahead, and declined to

withdraw the Motion. Under the circumstances, sanctions against AMC are warranted.

Conclusion

AMC's Motion for Leave to Supplement Summary Judgment Briefing should be denied.

Plaintiffs'
Plaintiffs Cross-Motion for Sanctions should be granted.

Dated: New York, New York BLANK ROME LLP

March 21, 2018

KINSELLA WEITZMAN ISER

KUMP 4 ALDISERT LLP By: /s/ Jerry D. Bernstein

Dale F. Kinsella Jerry D. Bernstein

Chad R. Fitzgerald Nicholas R. Tambone

Aaron C. Liskin The Chrysler Building

808 Wilshire Blvd. 3rd Floor 405 Lexington Avenue

Santa Monica, California 90401 New York, New York 10174

Tel.: (310) 566-9800 Tel.: (212) 885-5000

Admitted Pro Hac Vice

Attorneys for Plaintiffs
Attorneys for Plaintiffs
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