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PRELIMINARY STATEMENT 

The claims of Plaintiffs Kurt Decker (“Decker”) and Michael Cimino (“Cimino”) (jointly 

“Plaintiffs”) should be heard in arbitration and only in arbitration because they fall within the 

scope of the broad mandatory arbitration provision contained in the collective bargaining 

agreement (“CBA”) to which Plaintiffs, as former NBCUniversal Media, LLC (“NBC”) 

employees and union members, are bound. 

Plaintiffs assert in their Complaint that: (i) NBC discriminated against Plaintiffs on the 

basis of race (Caucasian) in violation of the New York State Human Rights Law (“NYSHRL”) 

and the New York City Human Rights Law (“NYCHRL”) when NBC discontinued their 

employment; (ii) NBC employee, Ahmir Khalib Thompson (“Thompson”), aided and abetted 

NBC by “pressur[ing] NBC to fire” Plaintiffs; and (iii) NBC defamed Plaintiffs “by implication” 

when an executive purportedly told Tonight Show staff, without mention of Plaintiffs, that “NBC 

employees are prohibited from forwarding or replying to racist and offensive text messages, and 

that NBC would fire anyone who did so.” 

As former employees of NBC and members of the NABET-CWA union, Plaintiffs are 

bound by the grievance and arbitration procedures set forth in the CBA between NBC and 

NABET-CWA.  Where, as here, the union has not filed a grievance or referred a union member’s 

claim to arbitration, the union member’s sole and exclusive remedy is to submit a claim to 

NBC’s alternative dispute resolution procedure known as Solutions.  Thus, NBC employees 

subject to the CBA may not bring any claim of race discrimination or any claim “arising under” 

the NYSHRL or the NYCHRL (such as an aiding and abetting claim) in any court.  Likewise, a 

defamation claim falls within the scope of the CBA’s broad arbitration clause which applies to 

all “unresolved grievances” relating to “substantially all of the basic relationships . . . and general 

conditions of employment” at NBC.  And, Solutions itself lists “defamation” among the claims 
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within its coverage.  Thus, Plaintiffs’ discrimination and defamation claims must be resolved 

through arbitration (or not at all) pursuant to the CBA and Solutions.

Plaintiffs do not contest the general application of Solutions to them and indeed concede 

in the Complaint that, but for their aiding and abetting claim against Thompson (p/k/a 

Questlove), they are subject to mandatory arbitration (“Plaintiffs are otherwise subject to an 

arbitration agreement . . . .”).  Their lone argument for escaping their agreement to arbitrate 

attempts to stretch a narrow exclusion in Solutions far beyond its meaning or intended purpose 

and ignores its actual language.  Starting from the false premise that Thompson is somehow a 

“third party,” Plaintiffs argue that there is no need for them to arbitrate their claims because 

Solutions excludes from its scope claims “where a third party would be necessary to the 

resolution . . . and where the absence of the third party could subject the Company or the 

Covered Employee to inconsistent obligations, and all parties do not agree to . . . be bound by an 

arbitration under . . . Solutions.”  But Thompson, an NBC employee and the Musical Director of 

the Tonight Show, falls squarely within Solutions’ definition of NBC (which includes NBC’s 

“agents” and “supervisors/managers”) and therefore is a party and is decidedly not a third party.

Moreover, even if that were not the case, Plaintiffs simply ignore the remainder of the exclusion 

which, to be effective, requires that the third party be absent and not agree to be bound by a 

Solutions arbitration.  But Thompson is here; he is not absent.  And by this motion he affirms his 

willingness to be bound by a Solutions arbitration. 

Even if the Court were to conclude that Plaintiffs’ argument raises an issue of 

arbitrability, the parties have agreed that such issues are to be decided in arbitration, and not in 

court: “[t]he Arbitrator, and not any court or agency, shall have exclusive authority to resolve 

any dispute relating to the applicability, interpretation, formation or enforceability of this 
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Agreement . . . .”  It is well-settled that parties can agree, as they did here, that threshold 

questions of arbitrability be decided by the arbitrator and not by the court.

Finally, if this Court declines to compel arbitration and retains jurisdiction over this 

action, it should dismiss Plaintiffs’ defamation by implication claim because it fails to state a 

cause of action.  The alleged subject communication made to Tonight Show staff concerning an 

NBC policy, bereft of any mention of either of the Plaintiffs by name or otherwise, simply 

cannot be reasonably read to impart that Plaintiffs’ employment with NBC was terminated 

because they had sent or replied to a certain text message, much less that NBC had endorsed any 

such inference. 

Accordingly, Defendants NBC and Thompson respectfully move this Court for an Order 

pursuant to CPLR §§ 3211(a)(1), 3211(a)(7) and 7503(a), and the Federal Arbitration Act 

(“FAA”), 9 U.S.C. §§ 3 and 4, compelling arbitration of Plaintiffs’ claims in accordance with the 

CBA and Solutions and dismissing the action. 

RELEVANT FACTS 

A. The Parties. 

NBC is a nationwide and international media company, with employees throughout the 

United States.  (Affirmation of Indraneil Mukhopadhyay, Esq. ¶ 5.)1  NBC provides a broad 

range of media and entertainment programming coast-to-coast.  (Id.)  Decker and Cimino were 

camera operators on the Tonight Show.  (Complaint (“Compl.”) ¶¶ 3, 4.)2  Plaintiffs were each 

daily hires with no rights to continued employment beyond each day that they worked.

1 References to the Affirmation of Indraneil Mukhopadhyay, Esq. (“Mukhopadhyay Aff.”) are cited as 
“Mukhopadhyay Aff. ¶ __.”  References to the Exhibits attached to the Mukhopadhyay Aff. are cited as 
“Mukhopadhyay Aff., Ex. __ at __.” 

2 A copy of the Complaint is annexed as Exhibit 1 to the Affirmation of Lawrence R. Sandak, Esq. 
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(Mukhopadhyay Aff. ¶ 3.)  Decker and Cimino were members of a union, NABET-CWA, during 

the course of their employment with NBC.  (Id. at ¶ 6; Compl. ¶ 36.)  According to the 

Complaint, Thompson “is employed by NBC and works at the Tonight Show in New York City 

as leader of the band The Roots.”  (Compl. ¶ 14.)   

B. The Collective Bargaining Agreement’s Mandatory Arbitration Provision. 

Plaintiffs’ employment with NBC was governed by a collective bargaining agreement 

between NABET-CWA and NBC (the “Master Agreement” or “CBA”).  The CBA “set[s] forth 

[] the basic collective bargaining agreements between the parties,” including

those subjects which are uniformly applicable to substantially all of the basic 
relationships, hours of work and general conditions of employment, including a 
procedure for prompt, equitable adjustment of grievances to the end that there 
shall be no work stoppages or other interferences with operations during the life 
of these Agreements.   

(Mukhopadhyay Aff., Ex. 1, p. 1.).

Article II, Section 2.1 of the CBA contains a “No Discrimination” provision.  The second 

sentence of § 2.1, provides in relevant part:

Neither the Union nor the Company will discriminate against any employee 
because of race . . . or any other characteristic protected by applicable federal, 
state or local law, in violation of such law, including but not limited to . . . the 
New York State Human Rights Law, [and] the New York City Human Rights 
Code . . . or any other federal, state or local law prohibiting discrimination.   

(Id., Ex. 1at Art. II § 2.1.)

Article XX of the CBA, entitled “Grievances and Arbitration,” sets forth the procedures 

for filing grievances and referring grievances to arbitration.  Generally, a grievance must first be 

grieved through the union, and then, if unresolved, arbitrated.  (Id., Ex. 1, Art. XX.)

C. Plaintiffs’ Binding Obligation to Arbitrate Claims under SolutionsWhere, As Here, 
the Union Does Not File a Timely Grievance.

As an exception to the above procedure, the CBA provides that alleged violations of the 
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“No Discrimination” clause that are not grieved or referred to arbitration may be submitted to the 

Company’s alternative dispute resolution procedure, known as Solutions.  (Id.)  Section 20.1 of 

Article XX states: 

An employee covered by the Master Agreement may request that the Union file a 
grievance on his or her behalf, in accordance with the provisions of this Article, 
alleging that the Company has violated the second sentence of Section 2.1 of the 
Master Agreement.  In the event that the Union does not file such a grievance 
within the time limits set forth in this Section, whether because the employee does 
not request that such a grievance be filed within said time limits or otherwise, or 
does not refer such a timely-filed grievance to arbitration pursuant to Section 
20.6, the aggrieved employee may submit his or her claim to the Company’s 
mandatory dispute resolution program (currently called “Solutions”), 
provided such claim complies with the provisions of such program.  The 
process described in this paragraph shall provide the sole and exclusive 
procedure for resolution of such claims, and neither the Union nor any 
aggrieved employee may file an action or complaint in court on any claim 
that arises under Section 2.1, having expressly waived the right to so file.  The 
impartial Umpire’s decision (in the case of a claim brought by the Union) or the 
arbitrator’s decision (in the case of a claim brought by the employee through the 
Company’s mandatory dispute resolution program) shall provide the final, 
binding and exclusive determination of such claim, subject only to appeal in 
accordance with the Federal Arbitration Act. 

(Mukhopadhyay Aff., Ex. 1 at Art. XX § 20.1.) (emphasis supplied).  

Solutions is an alternative dispute resolution (“ADR”) procedure, which, by its 

express terms, encompasses a mandatory “agreement to arbitrate pursuant to the Federal 

Arbitration Act.”3  (Mukhopadhyay Aff., Ex. 2 at II.S.)  Solutions “creates a binding 

obligation on Covered Employees and the Company for the resolution of employment 

disputes.”  (Id., Ex. 2 at I.)  Section II.M of Solutions, titled “Exclusivity of Arbitration 

for Covered Claims; Injunctive Relief; Individual Nature of Covered Claims,” requires 

3 The Solutions program is a “structured dispute resolution procedure” comprising “two internal levels of review 
followed by, if necessary and applicable, outside mediation (Level III) and arbitration (Level IV) . . . . If there is no 
resolution at Level III and the party wishes to pursue the concern, the next step is Level IV arbitration.”  
(Mukhopadhyay Aff. ¶ 9, Ex. 2 at II.A.)  It provides that “[a]ll concerns/claims shall be processed under the terms of 
the [ADR] program in effect at the time the concern/claim is first submitted to the program,” and that covered 
disputes will be submitted to arbitration within thirty days of a determination (by a party or the mediator) that 
mediation was unable to resolve the dispute.  (Id., Ex. 2 at II.D.) 
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that all “Covered Claims” asserted by “Covered Employees” be adjudicated in 

arbitration, and not in  court: “Covered Employees and the Company are not allowed to 

litigate a Covered Claim in any court . . . . All Covered Claims must be brought on an 

individual basis only in Solutions.” (Id., Ex. 2 at II.M.) 

Under the heading “Covered Employees; Applicability of the Solutions,” Solutions states 

that “Represented employees will be covered by Solutions in the event that Solutions is 

incorporated into an applicable collective bargaining agreement,” and “Covered Employees 

continue to be obligated to use Solutions (including Level IV) following termination of their 

employment with respect to any and all Covered Claims they may have.”  (Id., Ex. 2 at II.F.)

Solutions defines “Company” as “NBCUniversal, any subsidiaries, affiliates, joint 

ventures, and parents thereof, that have adopted the procedure, and, as to each of these, their 

officers, directors, agents, supervisors/managers acting within the scope of their employment and

any of its or their successors or assigns.”  (Id., Ex. 2 at II.H.) (emphasis added.) 

Solutions states in relevant part that “Covered Claims include all claims that arise out of 

or are related to an employee’s employment or cessation of employment,” and may include:   

Claims relating to involuntary terminations, such as layoffs, and discharges 
…[and] *** Employment discrimination and harassment claims, based on, for 
example, age, race, sex, religion, national origin, veteran status, citizenship, 
handicap/disability, or other characteristic protected by law . . . . 

(Id., Ex. 2 at II.K.) Solutions also applies to tort claims, including claims for “defamation.”  (Id.)

Notably, Solutions provides that “[t]he Arbitrator, and not any court or agency, shall have 

exclusive authority to resolve any dispute relating to the applicability, interpretation, formation 

or enforceability of this Agreement, including, but not limited to, any claim that the entirety or 

any part of this Agreement is voidable or void.”  (Id., Ex. 2 at III.D.18.) 
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D. Plaintiffs Improperly Commenced This Court Action. 

On January 24, 2018, Plaintiffs filed the instant action against NBC and Thompson. 

Plaintiffs allege that NBC discriminated against them on the basis of race (Caucasian) in 

violation of the NYSHRL and the NYCHRL when it suspended their employment with NBC in 

June 2017 and subsequently ended Plaintiffs’ employment in August 2017.  (Compl. ¶¶ 58, 66.)  

Plaintiffs allege that on “June 19, 2017, a stagehand at the Tonight Show sent a text message 

containing racist and misogynistic content to Plaintiffs and to Mark Kelly, an NBC employee 

and a member of The Roots band.”  (Id. ¶ 20.)  The text message “was sent during the taping of 

the Tonight Show, and [Plaintiffs and Kelly] were working when they received it.”  (Id. ¶ 23.)

Plaintiffs allege that Thompson purportedly aided and abetted NBC when he “upon information 

and belief . . . pressured NBC to fire all of the Caucasian employees involved in the incident.

(Id. ¶¶ 40, 73, 78.)  Plaintiffs also allege that NBC defamed Plaintiffs by implication when Mary 

Beth Scalici (“Scalici”), the NBC Vice President of East Coast Studio Operations, purportedly 

told the Tonight Show staff that “NBC employees are prohibited from forwarding or replying to 

racist and offensive text messages, and that NBC would fire anyone who did so.”  (Id. ¶¶ 45, 83, 

89.)  At no time prior to commencing this action did Plaintiffs or the Union file a grievance 

relating to these allegations or submit any claim to Solutions.  Plaintiffs concede in the 

Complaint that “Plaintiffs might otherwise be subject to an arbitration agreement,” but allege that 

Thompson’s involvement in the dispute renders such agreement inapplicable.  (Id. ¶ 53.) 

ARGUMENT 

 The Court should compel Plaintiffs to arbitrate their claims against NBC and Thompson 

under the terms of the parties’ CBA and dismiss this action as required under both the FAA and 

New York law.  Alternatively, if the Court does not compel arbitration and retains jurisdiction, it 
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should dismiss Plaintiffs’ defamation by implication claim, pursuant to CPLR § 3211(a)(7), 

because it fails to state a cause of action. 

I. PLAINTIFFS’ CLAIMS MUST BE ARBITRATED UNDER THE FAA. 

A. This Dispute Is Governed By the FAA.

The FAA applies to all contracts involving interstate commerce.  The phrase “involving 

interstate commerce” is construed broadly.  Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 

273-74 (1995); see also Favors v. Triangle Servs., Inc., 207 F. Supp. 3d 197, 200 (E.D.N.Y. 

2016) (analyzing motion to compel pursuant to provisions in a CBA under the FAA); Reid v. 

Goldman, Sachs & Co., 154 Misc.2d 756 (Sup. Ct. N.Y. Cty. 1992) (the FAA applies to any 

written agreement to arbitrate where interstate commerce is involved), aff’d, 188 A.D.2d 350 (1st 

Dep’t 1992), aff’d sub nom, Fletcher v. Kidder, Peabody & Co., 81 N.Y.S.2d 623 (N.Y. 1993) 

(1993) (NYSHRL race discrimination claims are governed by presumption of arbitrability 

established by the FAA).

Where an employer’s business is national in scope, the FAA governs disputes about 

arbitrability.  See, e.g., Graphic Scanning Corp. v. Yampol, 850 F.2d 131, 133 (2d Cir. 1988) 

(FAA applies where employer operated in several states); ImClone Sys. v. Waksal, 22 A.D.3d 

387, 388 (1st Dep’t 2005) (FAA applicable where an employer is federally regulated and its 

products are distributed nationally).  Notably, in Nardi v. Povich, 12 Misc.3d 1188(A) (Sup Ct. 

N.Y. Cty. 2006), this Court held that a motion to compel arbitration filed by a wholly-owned 

subsidiary of NBC Universal Television, Inc. was governed by the FAA because the transaction 

at issue was the production of a nationally broadcast syndicated talk show and the television 

industry is a form of interstate commerce regulated by federal law.  See also Calvo v. Aristizabal, 

No. 156048/16, 2017 WL 386507, at *1 (Sup. Ct. N.Y. Cty. Jan. 20, 2017) (analyzing motion to 

compel arbitration pursuant to NBC’s Solutions program under the FAA). 
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The arbitration agreements at issue here, namely the CBA and Solutions, are undoubtedly 

within the scope of the FAA.4  During Plaintiffs’ employment with NBC, NBC was at all times, 

and continues to be, a nationwide and international media company, including a television 

network, with employees throughout the United States, providing a broad range of media and 

entertainment programming coast-to-coast.  (Mukhopadhyay Aff. ¶ 5.)

B. The Claims Asserted in the Complaint Are Arbitrable Under the FAA.  

The FAA, and the strong policy favoring arbitration that it embodies, requires courts—

both state and federal—to “rigorously enforce agreements to arbitrate.”  Mitsubishi Motors Corp. 

v. Soler Chrysler Plymouth, Inc., 473 U.S. 614, 626 (1985) (quoting Dean Witter Reynolds v. 

Byrd, 470 U.S. 213, 221 (1985)); see GAF Corp. v. Werner, 66 N.Y.2d 97, 105 (1985) (Section 4 

requires state courts to issue orders compelling arbitration where the FAA’s conditions are met).

A court deciding whether to send an action to arbitration must determine (1) whether the 

parties agreed to arbitrate; and (2) whether the dispute falls within the scope of the agreement to 

arbitrate.5 JLM Indus. v. Stolt-Nielsen SA, 387 F.3d 163, 168 (2d Cir. 2004).  When a litigant 

refuses to arbitrate a dispute within the scope of a valid arbitration agreement, a judicial order 

compelling arbitration is mandatory.6 See 9 U.S.C. § 4; see also Dean Witter, 470 U.S. at 217; 

Scherk v. Alberto-Culver Co., 417 U.S. 506, 511 (1974).

4 That Plaintiffs do not raise federal claims in the Complaint does not impact the applicability of the FAA.  As the 
Court of Appeals has observed, it is a “basic principle” that the FAA “preempts State law on the subject of the 
enforceability of arbitration clauses. . . . Indeed, the provisions of the FAA are controlling even though the dispute 
itself may arise under State law.”  Fletcher, 81 N.Y.2d at 630-31.  New York State courts “are bound by the policies 
embodied in the [FAA] and the accompanying case law.”  Id. at 631.  

5 A court will also consider whether Congress intended for any federal statutory claims asserted to be nonarbitrable 
and whether to stay the balance of the proceedings pending arbitration if some, but not all, claims are arbitrable.  
JLM Ind. v. Stolt-Nielsen SA, 387 F.3d 163, 168 (2d Cir. 2004).  These factors are not applicable here because 
Plaintiffs do not assert any federal statutory claims, and as discussed herein, all claims are arbitrable. 

6 New York law is to the same effect.  See, infra at Section II. 
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“In deciding motions to compel, courts apply a standard similar to that applicable for a 

motion for summary judgment, and courts may therefore consider materials outside the 

Complaint, including the parties’ collective bargaining agreement.”  Favors, 207 F. Supp. 3d at 

200 (internal quotations and citations omitted).  Importantly, the party “seeking to avoid 

arbitration generally bears the burden of showing the agreement to be inapplicable or invalid.”  

Id. (citing Harrington v. Atl. Sounding Co., 602 F.3d 113, 124 (2d Cir.2010)). 

1. Plaintiffs Entered Into a Valid and Enforceable Agreement to Arbitrate. 

The FAA provides that “a . . . provision in . . . a contract . . . to settle by arbitration a 

controversy thereafter arising out of such contract . . . shall be valid, irrevocable, and 

enforceable, save upon grounds as exist at law or in equity for the revocation of any contract.”  9 

U.S.C. § 2 (emphasis supplied); see also Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 111-12 

(2001); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24-25 (1991). 

“‘[H]aving designated the union as [their] collective bargaining agent, [Plaintiffs are] 

bound by the terms of the agreement negotiated for and made on [their] behalf,’ including the 

mandates set forth in the CBA’s arbitration clause.” Pupiales v. Bldg. Mgmt. Co., No. 

158098/12, 2014 WL 255711, at * 1 (Sup. Ct. N.Y. Cty. 2014) (quoting Plummer v. Klepak, 48 

N.Y.2d 486, 489 (1979)), aff’d 126 A.D.3d 491 (1st Dep’t 2015); see Schacht v. New York, 39 

N.Y.2d 28, 32 (1976). 

2. The Agreement to Arbitrate Encompasses the Claims in the Complaint. 

“When a CBA contains an arbitration clause, ‘there is a presumption of arbitrability in 

the sense that an order to arbitrate the particular grievance should not be denied unless it may be 

said with positive assurance that the arbitration clause is not susceptible of an interpretation that 

covers the asserted dispute.  Doubts should be resolved in favor of coverage.’” Vera v. Saks & 

Co., 335 F.3d 109, 117 (2d Cir. 2003) (quoting Transit Mix Concrete Corp. v. Local Union No. 
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282 Int’l Bhd. of Teamsters, Chauffeurs, Warehousemen & Helpers of Am., 809 F.2d 963, 968 

(1987)).  Absent an “‘express provision excluding a particular grievance from arbitration,’” only 

the “‘most forceful evidence of a purpose to exclude the claim from arbitration’ will satisfy a 

party’s ‘substantial hurdle’ to rebut this presumption of arbitrability.” Id. (citing Transit Mix,

809 F.2d at 969) (emphasis added); Pupiales, 2014 WL 255711 at *1 (“[W]here a CBA contains 

a broad arbitration clause, which does not exclude the type of claim at issue, the dispute must be 

resolved through arbitration.”). When an arbitration clause is broad, “arbitration of even a 

collateral matter will be ordered if the claim alleged implicates issues of contract construction or 

the parties’ rights and obligations under it.” Vera, 335 F.3d at 117 (citation omitted).

a. Plaintiffs’ Statutory Discrimination Claims Must Be Arbitrated. 

The Supreme Court and the courts of this state have repeatedly held that a collective 

bargaining agreement that clearly and unmistakably requires union members to arbitrate 

statutory employment discrimination claims is enforceable as a matter of law.  14 Penn Plaza 

LLC v. Pyett, 556 U.S. 247, 258 (2009); see also McClellan v. Majestic Tenants Corp., 68

A.D.3d 574, 574 (1st Dep’t 2009) (NYSHRL and NYCHRL discrimination claims were subject 

to mandatory arbitration under CBA); Sum v. Tishman Speyer Prop., Inc., 37 A.D.3d 284, 284 

(1st Dep’t 2007) (affirming order compelling arbitration based on CBA calling for arbitration of 

gender discrimination claims under the NYCHRL); Garcia v. Bellmarc Prop. Mgmt., 295

A.D.2d 233, 234 (1st Dep’t 2002) (granting defendants’ motion to compel arbitration where 

CBA expressly covered discrimination claims under the NYSHRL); Johnson v. Tishman Speyer 

Props., L.P., No. 09 Civ. 1959 (WHP), 2009 WL 3364038, at *3 (S.D.N.Y. Oct. 16, 2009) 

(dismissing NYSHRL and NYCHRL claims pursuant to CBA’s no discrimination clause, which 

mandated arbitration as the sole and exclusive remedy).

Moreover, New York courts routinely compel employees to arbitrate statutory 
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discrimination claims pursuant to a no-discrimination clause where, as here, the Union does not 

pursue the claims on the employees’ behalf.  See, e.g., Arzu v. Spandrel Prop. Servs., Inc., 100 

A.D.3d 462, 462 (1st Dep’t 2012) (affirming dismissal of complaint because “under the [] 

collective bargaining agreement, where, as here, plaintiff’s union declined to arbitrate his 

discrimination claims, the protocol required plaintiff to initiate mediation of those claims, which 

plaintiff failed to do.”); Favors (compelling arbitration of race discrimination claims because the 

CBA provided that where the union declined to take the employee’s claim to arbitration, the 

grievance and arbitration protocol was the sole and exclusive remedy for violations); Germosen

v. ABM Indus. Corp., 13-cv-1978, 2014 U.S. Dist. LEXIS 119092, at *25 (S.D.N.Y. Aug. 26, 

2014) (directing employee to submit NYCHRL and NYSHRL claims to the mediation and 

arbitration procedures contemplated by the CBA and the Protocol); Duraku v. Tishman Speyer 

Props. Inc., 714 F. Supp. 2d 470, 474 (S.D.N.Y. May 27, 2010) (granting motion to compel 

because the mediation and arbitration protocol mandates arbitration when the union declines to 

take employee’s discrimination claim to arbitration under the CBA’s no discrimination clause). 

Here, the CBA unequivocally provides that submission of a claim to Solutions is the 

“sole and exclusive procedure for resolution” of alleged violations of the “No Discrimination” 

clause, including race discrimination claims arising under the NYSHRL and NYCHRL, where 

the employee and the union do not file a timely grievance.  Because neither Plaintiffs nor the 

union filed a grievance regarding Plaintiffs’ allegations of race discrimination, and because the 

claims fall within the scope of Solutions (as discussed below), the Court should compel 

submission of the discrimination claims to Solutions.
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i. Any Question of Arbitrability Under Solutions Must Be 
Decided By an Arbitrator. 

As a threshold matter, to the extent that there is any question as to the arbitrability of a 

dispute, Solutions clearly and unmistakably states that it is a question for an arbitrator to decide.

The Supreme Court and New York Court of Appeals are in harmony in holding that parties “can 

agree to arbitrate ‘gateway’ questions of ‘arbitrability.’” Monarch Consulting Inc. v. Nat’l 

Union Fire Ins. Co., 26 N.Y.3d 659, 675 (2016) (quoting Rent-A-Center, West, Inc. v. Jackson,

561 U.S. 63, 68-69 (2010)).  Such “delegation clauses” are enforceable, where, as here, the 

parties evidence their intent to arbitrate arbitrability issues.  Id. at 676. (compelling arbitration 

based on delegation clause stating arbitrators “have exclusive jurisdiction over the entire matter 

in dispute, including any question as to its arbitrability”); Smith Barney Shearson v. Sacharow,

91 N.Y.2d 39, 46-47 (1997) (clause providing that “the arbitrators shall be empowered to 

interpret and determine the applicability of all provisions” was evidence of intent to arbitrate 

arbitrability issues); PaineWebber Inc. v. Bybyk, 81 F.3d 1193, 1196 (2d Cir. 1996) (clause 

providing that “any and all controversies . . . shall be determined by arbitration” evinced the 

parties’ intent to submit issues of arbitrability to the arbitrators.) 

Here, Solutions contains a clear and unmistakable delegation clause that requires this 

dispute be compelled to arbitration without any further analysis. Solutions provides, in relevant 

part, that “[t]he Arbitrator, and not any court or agency, shall have exclusive authority to resolve 

any dispute relating to the applicability, interpretation, formation or enforceability of this 

Agreement, including, but not limited to, any claim that the entirety or any part of this 

Agreement is voidable or void.”  (Mukhopadhyay Aff., Ex. 2 at III.D.18.)  As set forth with 

crystal clarity in their Complaint, Plaintiffs’ only reason for filing their action in court, and not in 
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arbitration, raises an issue of arbitrability requiring an interpretation of Solutions.  By agreement 

of the parties, that question of arbitrability can only be decided by an arbitrator. 

ii. Plaintiffs’ NYSHRL and NYCHRL Discrimination Claims 
Are Within the Scope of Solutions.

Solutions contains “precisely the kind of broad arbitration clause that justifies a 

presumption of arbitrability.”  Mehler v. Terminix Int’l Co. L.P., 205 F.3d 44, 49 (2d Cir. 2000) 

(characterizing clause providing for arbitration of “any controversy or claim between [the 

parties] arising out of or relating to the Agreement” as broad) (citations omitted); Zheng v. Gen. 

Elec. Co., No. 1:15-CV-1232, 2016 WL 3212092, at *3 (N.D.N.Y. Jun. 9, 2016) (finding GE’s 

nearly identical “Solutions” ADR procedure to be broad). Solutions states that: 

Covered Claims include all claims that arise out of or are related to 
an employee’s employment or cessation of employment (whether 
asserted by or against the Company), where a court in the 
jurisdiction in question would otherwise have the authority to hear 
and resolve the claim under any federal, state or local (e.g., 
municipal or county) statute, regulation or common law. 

(Mukhopadhyay Aff., Ex. 1 at II.K.)  In addition, Solutions expressly identifies claims for race 

discrimination as Covered Claims.  See Nardi, 12 Misc.3d at *2 (arbitration provision 

encompassed sexual harassment and retaliation claims because it identified “all claims arising 

out of any alleged discrimination, harassment, and retaliation”). Thus, there can be no dispute 

that the race discrimination claims alleged here, which arise from the suspension and termination 

of Plaintiffs’ employment with NBC, are within the scope of the arbitration agreement.  Nor can 

Plaintiffs dispute that they are covered by the program.  Solutions states that “Represented 

employees will be covered by Solutions in the event that Solutions is incorporated into an 

applicable collective bargaining agreement,” and “Covered Employees continue to be obligated 

to use Solutions (including Level IV) following termination of their employment with respect to 

any and all Covered Claims they may have.”  (Id., Ex. 2 at II.F.) 
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iii. Plaintiffs’ Claims Against Thompson Must be Submitted to 
Solutions Arbitration. 

Not only have Plaintiffs generally agreed to arbitrate their employment-related claims 

against NBC, they have specifically agreed to submit all employment-related claims against 

Thompson to arbitration.  Under Solutions, Thompson falls within the definition of the 

“Company” because he is among NBC’s “agents, supervisors/managers acting within the scope 

of their employment . . . .”  Plaintiffs plead that Thompson is “employed by NBC and works at 

the Tonight Show as leader of the band The Roots.”  (Compl. ¶ 14.)  As the band’s leader and the 

Tonight Show’s Musical Director, Thompson is a “supervisor/manager.”  (Mukhopadhyay Aff. 

¶4; Thompson Aff. ¶ 2.)  As an NBC employee, Thompson is NBC’s “agent.”  See W. Elec. Co. 

v. Brenner, 41 N.Y.2d 291, 295 (1977).  Even in the absence of this definition, however, 

Thompson, as an employee, and therefore a disclosed agent of NBC, is entitled to the protections 

afforded NBC under the arbitration agreement.   

“Courts . . . [have] consistently held that employees or disclosed agents of an entity that 

is a party to an arbitration agreement are protected by that agreement.”  Roby v. Corp. of Lloyd’s,

996 F.2d 1353, 1360 (2d Cir. 1993).  This rule is necessary “to effectuate the intent of the 

signatory parties to protect individuals acting on behalf of the principal.” Hirschfield Prods. Inc. 

v. Mirvish, 88 N.Y.2d 1054, 1056 (1996) (non-signatory company chairman and president were 

agents entitled to compel arbitration of claims relating to the theater company’s purported failure 

to effectively produce and promote a play).  If non-signatory agents and employees were not 

protected by the arbitration provision, “it would be too easy to circumvent the agreements by 

naming individuals as defendants instead of the entity.” Roby, 996 F.2d at 1360; Hirschfield 

Prods., 88 N.Y.2d at 1056 (“The rule is necessary not only to prevent circumvention of 

arbitration agreements but also to effectuate the intent of the signatory parties to protect 
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individuals acting on behalf of the principal in furtherance of the agreement.”).  This is 

particularly true because an entity “can only act through its agents and employees, and an 

arbitration provision would be of little value if it did not apply to them.”  Dunmire v. Lee, 14 

Misc.3d 813, 817 (Sup. Ct. N.Y. Cty. 2006) (citation omitted); see Pontier v. U.H.O. Mgmt., 

Corp., No. 10 Civ. 8828 (RMB), 2011 WL 1346801, at *1 (S.D.N.Y. Apr. 1, 2011) (compelling 

arbitration against the employer and its maintenance director pursuant to the arbitration 

agreement in the CBA); Owusu v. N.Y. State Ins., No. 05 Civ. 6981, 2006 WL 6909133, at *3 

(S.D.N.Y. Aug. 8, 2006) (individually named defendants “are agents of either the New York 

State Insurance Department or the New York State Civil Service Commission, and are therefore 

protected by the arbitration provision in the collective bargaining agreement”) (citing Roby).

Nardi is instructive.  There, four individual defendants who worked for the “Maury” 

show moved to compel arbitration of claims against them, even though they themselves were not 

signatories to the arbitration agreement.  This Court held that the claims against the individual 

defendants must be submitted to arbitration and not litigated in court because the arbitration 

agreement specified that it covered “officers, directors, supervisors, managers, employees and/or 

agents,” and the individual defendants were agents of the company.  12 Misc.3d at *4-5.  In so 

ruling, the Court stated: “[I]t is not the case that an obligation to arbitrate attaches only to one 

who has personally signed the written arbitration provision;” rather, “courts have consistently 

afforded agents the benefit of arbitration agreements entered into by their principals to the extent 

that the alleged misconduct relates to their behavior as officers or directors or in their capacities 

as agents of the corporation.”  12 Misc.3d at *4 (citations omitted).  The Court noted that “‘any 

ambiguities as to the scope’ of an arbitration provision governed by the FAA ‘would be properly 

resolved in favor of arbitration’ . . . Therefore, a motion to arbitrate a particular grievance 
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‘should not be denied unless it may be said with positive assurance that the arbitration clause is 

not susceptible of an interpretation that covers the asserted dispute.  Doubts should be resolved in 

favor of coverage.’”  12 Misc.3d at *5 (citations omitted); see also Elwell v. Google, Inc., No. 05 

Civ. 6487, 2006 U.S. Dist. LEXIS 3114, at *12 (S.D.N.Y. Jan. 30, 2006) (compelling arbitration 

of aiding and abetting claim under the NYSHRL and NYCHRL against individual defendant 

who was employee’s supervisor “[b]ecause [non-signatory] is Google’s employee, [and] the 

benefit of the Arbitration Clause extends to him as well.”); DiBello v. Salkowitz, 4 A.D.3d 230, 

232 (1st Dep’t 2004) (compelling arbitration of NYCHRL and NYSHRL race discrimination 

claim asserted against individually-named manager in connection with radio station’s decision 

not to renew plaintiff’s contract because manager “as an agent of [the radio station], is entitled to 

demand arbitration of the claims against him no less than [the radio station] is entitled to demand 

arbitration of the claims against it,” particularly in light of the “employment-related nature” of 

plaintiff’s claims); Earnick Enters., Inc. v. Sterling Vision, 248 A.D.2d 502, 503 (2d Dep’t 1998) 

(non-signatory, as an officer of the corporation, was bound by arbitration provision); Zuckerman 

v. CB Richard Ellis Real Estate Svs., LLC, No. 653232/11, 2013 WL 1966742, at * 7 (Sup. Ct. 

N.Y. Cty. May 3, 2013) (non-signatory co-employee entitled to demand arbitration of claims 

against him given the “employment-related nature of the claims”). 

Accordingly, Thompson may enforce the arbitration agreement based not only on the 

clear and unequivocal language in Solutions making him part of the “Company,” but based on 

fundamental principles of agency and contract law.  The Court need look no further than the 

allegations of the Complaint to conclude that Thompson was an agent of NBC acting within the 

scope of his employment.  Levin v. GFI Secs., L.L.C., No. 100773/2005, 2005 WL 7873056, at 

*8 (Sup. Ct. N.Y. Cty. Nov. 28, 2005) (claims alleging discriminatory conduct against individual 
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defendants based on the termination of plaintiff’s employment were employment related and 

therefore sufficiently related to the individuals’ behavior in their capacities as officers and/or 

agents, that they are entitled to demand arbitration).  Plaintiffs allege that Thompson “is 

employed by NBC” as “leader of the band The Roots” and that he purportedly “pressured NBC 

to fire all of the Caucasian employees involved in the incident.”  (Compl. ¶¶ 14, 40.)  These 

allegations, which for purposes of this motion must be accepted as true, require that Thompson 

be afforded the benefits and protections of the arbitration agreement.  

Plaintiffs are well aware of their obligation to arbitrate these claims and, while conceding 

their general duty to arbitrate, attempt to circumvent that obligation by relying on language in 

Solutions relating to claims involving third parties, which is utterly inapplicable here.  (See

Compl. ¶¶ 53-54.)7 Solutions provides that a claim is excluded from outside mediation and 

arbitration only “where a third party would be necessary to the resolution of any claims or where 

the absence of the third party could subject the Company or the Covered Employee to 

inconsistent obligations, and all parties do not agree to participate in Level III [mediation] and to 

be bound by an arbitration under Level IV of Solutions.”  (Mukhopadhyay Aff., Ex. 2 at II.L.)

Assuming arguendo that this is an issue for the Court and not the arbitrator, 8 the Court should 

7 Plaintiffs allege in paragraphs 53 and 54 of the Complaint: 

53. Although Plaintiffs might otherwise be subject to an arbitration agreement, that arbitration agreement is 
inapplicable to this dispute because Defendant Questlove [Thompson] (who is not a party to the arbitration 
agreement) aided and abetted NBC’s unlawful discriminatory conduct, and is thus an indispensable party to 
this litigation.  

54. Thus, because ‘a third-party would be necessary to the resolution of any claims or where the absence of 
the third party could subject the Company or the Covered Employee to inconsistent obligations’ (as stated 
in the arbitration provision), the claims asserted herein by Decker and Cimino are excluded from NBC’s 
arbitration agreement. 

8 As a threshold matter, as discussed in Point I(B)(2)(a)(i), any dispute regarding the interpretation of the “third 
party” exclusion should be resolved by the arbitrator, who by agreement of the parties, is charged with resolving 
issues involving “the applicability, interpretation … or enforceability of the arbitration agreement.”  
(Mukhopadhyay Aff., Ex. 2 at III.D.18.)   
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determine that agents of NBC, like Thompson, are not “third parties,” rendering the exclusion 

inapplicable to the instant dispute.  Indeed, Plaintiffs’ interpretation of this provision conflicts 

with the program’s definition of “Company,” which expressly includes “agents, 

supervisors/managers acting within the scope of their employment,” and would permit Plaintiffs 

to avoid the agreement merely by naming individuals as defendants.  Such a result would be 

illogical and contrary to principles of contract interpretation and the policies embodied in the 

FAA and New York law concerning arbitration agreements.  As discussed above, courts should 

construe arbitration clauses as broadly as possible, and “any doubts concerning the scope of 

arbitrable issues should be resolved in favor of arbitration, whether the problem at hand is the 

construction of the contract language itself or an allegation of waiver, delay, or a like defense to 

arbitrability.”  Singer v. Jeffries & Co., 78 N.Y.2d 76, 85 (1991) (citation omitted).  Where, as 

here, it cannot be said with “positive assurance”—or indeed with any support whatsoever—that 

Plaintiffs’ discrimination claims do not fall under the scope of the arbitration provision contained 

in Solutions, the matter should be compelled to arbitration.  AT&T Techs., Inc. v. Commc’n 

Workers of Am., 475 U.S. 643, 653 (1986); Calvo v. Aristizabal, No. 156048/16, 2017 WL 

386507, at *2 (Sup. Ct. N.Y. Cty. Jan. 20, 2017) (compelling arbitration of aiding and abetting 

claim against an NBC employee pursuant to Solutions, and noting that “[a] harassment claim 

against an employer and manager for events occurring during the course of employment, even if 

a nonsignatory, is subject to an agreement to arbitrate regardless of whether the provision is 

ambiguous in scope”). 

Moreover, even if Thompson were a third party as contemplated by this provision—

which he is not—the claims at issue still do not fall within this exclusion because Thompson is 

present in the litigation and willing to participate in Level IV of Solutions, see Thompson Aff. at 

FILED: NEW YORK COUNTY CLERK 03/16/2018 07:08 PM INDEX NO. 150719/2018

NYSCEF DOC. NO. 5 RECEIVED NYSCEF: 03/16/2018

28 of 40



-20-

¶ 5, and there is therefore no risk that NBC or Plaintiffs could be subject to inconsistent 

obligations. Hermes of Paris, Inc. v. Swain, 867 F.3d 321, 324 n.4 (2d Cir. 2017). 

b. Plaintiffs’ Defamation By Implication Claim Must Be Arbitrated. 

Plaintiffs’ defamation by implication claim should be arbitrated because it falls within the 

scope of the CBA’s broad arbitration clause covering “unresolved” grievances. Pupiales is

instructive.  In Pupiales, a union member alleged claims against her employer and her supervisor 

for, inter alia, negligent hiring and supervision, rape and sexual assault, and sex discrimination 

under the NYSHRL and NYCHRL, arising from a two day suspension, threats of termination, 

and allegations that her supervisor repeatedly raped and sexually assaulted her while she was 

working.9  2014 WL 255711, at * 1.  The court granted the defendants’ motion to compel 

arbitration based on the “CBA’s broad arbitration clause covering ‘any dispute or grievance 

between the Employer and the Union which cannot be settled directly by them.’”  Id.  The court 

held that this language encompassed the employee’s allegations against the company and her 

supervisor because there was a reasonable relationship between the subject matter of the parties’ 

dispute and the general subject matter of the CBA, and the employee did not point to any 

language in the CBA that carved out the claims from coverage or clearly rebutted the 

presumption of their arbitrability.  Id.

Notably, New York courts routinely compel arbitration of defamation claims in 

circumstances similar to those alleged here.  For example, in Nardi, although the arbitration 

provision in that case did not expressly identify claims for defamation as arbitrable, this Court 

held that the employee’s defamation claim was nonetheless arbitrable because it related to her 

employment as a television producer and the arbitration agreement called for arbitration of 

9 She also alleged that her supervisor aided and abetted the alleged discrimination.  Id.
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matters “relating to . . . [plaintiff’s] employment.”  812 Misc.3d at *5.  Specifically, the 

employee alleged that the defendants posted a large picture of her at the entrance of the 

television studios, stating underneath that she is “not to be allowed in, and if anyone sees her 

trying to gain entrance immediately notify Fusco,” which according to plaintiff suggested that 

she was no longer employed by the defendant when in fact she remained employed.  Id.  The 

employee also alleged that the defendants published pictures of her breasts and used a voice 

recording of her on the “Maury” show and at a “wrap party” for the show’s production staff.  812 

Misc.3d at *3.  The Court held that these defamation claims were arbitrable because they related 

to the plaintiff’s employment, and the fact that certain named defendants “may have acted 

improperly does not detract from the fact that they were acting on defendant’s business when 

they so acted.”  812 Misc.3d at *6 (citation and internal punctuation omitted) .; see also

Flanagan v. Prudential-Bache Secs., Inc., 67 N.Y.2d 500, 509 (1986) (arbitration clause calling 

for arbitration of claims “respecting any matter contained in plaintiff’s employment agreement” 

encompassed defamation claims based on statements regarding plaintiffs’ performance and 

termination of employment); see also Fleck v. E.F. Hutton Grp., Inc., 891 F.2d 1047, 1052 (2d 

Cir. 1989) (compelling arbitration of defamation claim arising from employer’s post-termination 

statements to clients, prospective employers, co-workers, and the NYSE, including statements 

that plaintiff had been fired).

Here, like in Pupiales, the Grievances and Arbitration provision contains a broad 

arbitration provision.  It expressly requires that aggrieved employees shall contact the union with 

any grievances, and “should the grievance remain unresolved,” it shall be reduced to a signed 

writing and filed for processing to the Local Grievance Committee.  Moreover, the CBA states 

that it covers “substantially all of the basic relationships, hours of work and general conditions of 
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employment, including a procedure for prompt, equitable adjustment of grievances.”  

(Mukhopadhyay Aff. Exhibit 1, pp. 1.)  Thus, Plaintiffs’ allegations regarding Scalici’s 

purported statements to Tonight Show staff regarding NBC policy with respect to racist and 

offensive text messaging, as well as alleged implications relating to Plaintiffs’ absence from 

work, fall within the scope of the CBA’s arbitration provision.10

II. NEW YORK LAW REQUIRES ARBITRATION OF THE ACTION. 

New York’s arbitration law (Article 75 of the CPLR) also requires that Plaintiffs’ claims 

be heard in arbitration.11  This same result is required because “the Federal arbitration statute is 

almost identical to, and is derived from, [New York’s] arbitration statute.”  Weinrott v. Carp, 32 

N.Y.2d 190, 198 (1973).  The New York statutory language in CPLR § 7503(a) is plain: 

A party aggrieved by the failure of another party to arbitrate may apply for an 
order compelling arbitration.  Where there is no substantial question whether a 
valid agreement was made or complied with, and the claim sought to be arbitrated 
is not barred by limitation under subdivision (b) of section 7502, the court shall 
direct the parties to arbitrate. . . . [and] the order shall operate to stay a pending or 
subsequent action, or so much of it as is referable to arbitration. 

Courts have “repeatedly recognized New York’s ‘long and strong public policy favoring 

arbitration. . . . as a means of conserving the time and resources of the courts and the contracting 

parties.’” Stark v. Molod Spitz DeSantis & Stark, PC, 9 N.Y.3d 59, 66 (2007) (quoting Smith

Barney Shearson, 91 N.Y.2d at 49-50 and compelling arbitration); Nationwide Gen. Ins. Co. v. 

Inv'rs Ins. Co. of Am., 37 N.Y.2d 91, 95 (1975) (same).  “New York courts interfere as little as 

possible with the freedom of consenting parties to submit disputes to arbitration.”  Bd. of Educ. 

10 Plaintiffs do not allege that they filed a grievance (let alone a timely grievance) or sought arbitration of any of 
their claims.  “[O]rdinarily . . . an employee is required to attempt to exhaust any grievance or arbitration remedies 
provided in the collective bargaining agreement” before filing suit in court.  Vera, 335 F.3d at 118 (quoting 
DelCostello v. Int’l Bhd. of Teamsters, 462 U.S. 151,163 (1983)); Dougherty v. AT&T Co., 902 F.2d 201, 203 (2d 
Cir. 1990) (“Before bringing such an action, the employee must exhaust grievance procedures provided by the 
relevant collective bargaining agreement.”)  Thus, the defamation by implication claim is fatally defective as 
Plaintiffs failed to exhaust their remedies. 

11 Solutions contains a New York governing law provision.  (Mukhopadhyay Aff.,  Ex. 2 at II.W.) 
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of Bloomfield Cent. Sch. Dist. v. Christa Constr., Inc., 80 N.Y.2d 1031, 1032 (citations and 

internal quotations omitted).  “The CPLR arbitration provisions (CPLR § 7501 et seq.) evidence 

a legislative intent to encourage arbitration. Certainly the avoidance of court litigation to save the 

time and resources of both the courts and the parties involved make this a worthwhile goal.”  

Weinrott, 32 N.Y.2d at 199.

In deference to this public policy and the statutory language that expresses it, the test on a 

motion to compel arbitration is short, simple, and mandatory: 

If the court concludes that the parties made a valid agreement to arbitrate, that the 
dispute sought to be arbitrated falls within its scope, and that there has been 
compliance with any agreed on conditions precedent to arbitration, judicial 
inquiry is at an end (absent any issue as to bar by limitation of time) and the 
parties should be directed to proceed to arbitration. 

County of Rockland v. Primiano Constr. Co., 51 N.Y.2d 1, 8 (1980); see also Sisters of St. John 

the Baptist v. Phillips R. Geraghty Constructor, Inc., 67 N.Y.2d 997, 998-99 (1986); Eric 

Riebling Co. v. Martin Woodworking Machs. Corp., 294 A.D.2d 465, 466 (2d Dep’t 2002); see

also So. Huntington Jewish Ctr., Inc. v. Heyman, 282 A.D.2d 684, 685 (2d Dep’t 2001) 

(enforcing agreement to arbitrate statutory discrimination claim); Nelsen v. Colleary, 574 

N.Y.S.2d 912, 913-14 (Sup. Ct. N.Y. Cty. 1991) (granting motion to compel arbitration of 

plaintiff’s claims of sexual harassment in alleged violation of the NYSHRL because those claims 

“directly involved ‘significant aspects’ of plaintiff’s employment and her employer’s business 

activities”).  Indeed, while the threshold question as to whether there “is a valid agreement is for 

the courts . . . once it is determined that the parties have agreed to arbitrate the subject matter in 

dispute, the court’s role has ended and it may not address the merits of the particular claims.”  

Nelsen, 574 N.Y.S.2d at 913-14. 

Applying these principles, the Court should grant Defendant NBC’s motion to compel 

arbitration under New York law.  Having designated the union as their agent, Plaintiffs entered 
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into a “valid agreement” to arbitrate claims pursuant to the CBA’s Grievances and Arbitration 

provision.  CPLR § 7503(a); Primiano, 51 N.Y.2d at 8.  Moreover, the NYSHRL and NYCHRL 

discrimination claims arising from Plaintiffs’ termination of employment and the defamation by 

implication claim arising from statements purportedly made to Tonight Show staff fall squarely 

within the scope of the arbitration agreement.  The circumstances of this action are precisely 

those found in cases where New York courts routinely and reflexively compel arbitration and 

determine that “judicial inquiry is at an end.” Primiano, 51 N.Y.2d at 8.

III. THE COMPLAINT SHOULD BE DISMISSED IN ITS ENTIRETY. 

“Where all of the issues raised in the Complaint must be submitted to arbitration, the 

Court may dismiss an action rather than stay proceedings.” Zheng, 2016 WL 3212092, at *4 

(internal citations and quotations omitted); Thomas v. Pub. Storage, Inc., 957 F. Supp. 2d 496, 

500 (S.D.N.Y. 2013) (dismissing plaintiff’s complaint and compelling arbitration where 

plaintiff’s claims against employer were covered by binding arbitration agreement); Rubin v. 

Sona Int’l Corp., 457 F. Supp. 2d 191, 198 (2006) (“Where all of the issues raised in the 

Complaint must be submitted to arbitration . . . dismissal is appropriate.”); Perry v. N.Y. Law 

Sch. & Collegis, Inc., No. 03 Civ. 9221, 2004 U.S. Dist. LEXIS 14516, at *14-15 (S.D.N.Y. July 

27, 2004) (“[b]ecause all of plaintiff's claims are subject to arbitration, no useful purpose will be 

served by granting a stay of plaintiff's claims…, and thus its action against the defendant is

dismissed”); see e.g., Arzu, 100 A.D.3d at 462 (affirming dismissal); Garcia, 295 A.D.2d at 233 

(same).  Courts have also held that a valid and compulsory arbitration provision covering all 

claims eliminates subject matter jurisdiction and bars a plaintiff from pursuing suit in a 

nonarbitral forum.12 Zheng, 2016 WL 3212092 at *4. 

12 Alternatively, because all of the claims in the Complaint must be submitted to arbitration, Section 3 of the FAA 
permits that the action be stayed pending the outcome of arbitration.  See Nardi, 12 Misc.3d 1188(A) at *8.
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IV. PLAINTIFFS’ DEFAMATION BY IMPLICATION CLAIM FAILS TO STATE A 
CAUSE OF ACTION. 

In the event the Court does not compel arbitration of Plaintiffs’ claims generally or 

Plaintiffs’ defamation by implication claim in particular, it should dismiss the defamation by 

implication claim for failure to state a cause of action under CPLR § 3211(a)(7).   In considering 

such a motion, the court must “accept the facts as alleged in the complaint as true, accord 

plaintiffs the benefit of every possible favorable inference, and determine only whether the facts 

as alleged fit within any cognizable legal theory.” Leon v. Martinez, 84 N.Y.2d 83, 87-88 

(1994).  However, factual allegations “that consist of bare legal conclusions, or that are 

inherently incredible or clearly contradicted by documentary evidence” cannot survive a motion 

to dismiss.  Loreley Financing (Jersey) No. 4 Ltd. v. UBS Ltd., 40 Misc.3d 323, 328 (Sup. Ct. 

N.Y. Cty. 2013), judgment entered, 2013 WL 7093777 (Supp. Ct. N.Y. Cty. 2013), aff’d as 

modified, 123 A.D.3d 413, 998 N.Y.S.2d 172 (1st Sep’t 2014).  The Court should therefore not 

hesitate to dismiss a complaint that contains vague, conclusory, or unsubstantiated allegations, or 

one that fails to allege the required elements of a cause of action.  See Fowler v. Am. Lawyer 

Media Inc., 306 A.D.2d 113, 113 (1st Dep’t 2003). 

Plaintiff’s defamation by implication claim fails because (1) NBC’s alleged statement is 

not “of and concerning” Plaintiffs, (2) the alleged statement cannot reasonably be read to impart 

any defamatory implication, let alone one that NBC intended or endorsed, (3) the alleged 

statement is protected by the common interest privilege, which Plaintiffs have failed to overcome 

as a matter of law, and (4) Plaintiffs have failed to plead their claim with the requisite specificity.

A. The Alleged Statement Is Not “Of and Concerning” Plaintiffs. 

A defamation claim requires a plaintiff to plead that “the matter published is ‘of and 

concerning’ them.”  Three Amigos SJL Rest., Inc. v. CBS News Inc., 28 N.Y.3d 82, 86 (2016).
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To satisfy this requirement, a plaintiff “must plead and prove that the statement referred to them 

and that a person hearing or reading the statement reasonably could have interpreted it as such.”

Id.  “This burden is not a light one,” and whether a pleading carries that burden “is a question of 

law for the courts to decide.” Id. at 86-87.  Where extrinsic facts are relied upon to show that an 

allegedly defamatory statement refers to the plaintiff, he must also show “that it is reasonable to 

conclude that the publication refers to him or her and the extrinsic facts upon which that 

conclusion is based were known to those who read or heard the [statement].”  Chicherchia v. 

Cleary, 207 A.D.2d 855, 855 (2d Dep’t 1994). 

According to Plaintiffs, Scalici stated in substance that “NBC employees are prohibited 

from forwarding or replying to racist and offensive text messages and that NBC would fire 

anyone who did so.”  (Compl. ¶ 45.)  This statement makes no direct reference to Plaintiffs by 

name or otherwise.  Furthermore, Plaintiffs allege no extrinsic facts that would make it 

reasonable to conclude the statement refers to them, the fact that they were terminated, or the 

reasons for their termination.  Indeed, while Plaintiffs claim that Scalici made the statement at a 

meeting “held . . . in order to explain why Plaintiffs were no longer present at work” (Compl. ¶ 

44), they do not allege that Scalici’s audience knew the alleged purpose of the meeting or even 

that Plaintiffs were no longer present at work. Rather, NBC staff allegedly attended a meeting at 

which Scalici stated a general policy applicable to all NBC employees.  On these allegations, 

Scalici’s statement “cannot be reasonably read to directly or impliedly refer to [Plaintiffs]” and 

therefore does not give rise to a defamation claim.  See Gilman v. Spitzer, 538 F. App’x 45, 47 

(2d Cir. 2013) (“generalized reference to ‘Marsh and its employees’” not of and concerning 

Marsh employee plaintiff) (applying New York law); Chau v. Lewis, 771 F.3d 118, 129 (2d Cir. 
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2014) (statements concerning “‘CDO managers’ generally” and “typical CDO manager” not of 

and concerning CDO manager plaintiff”). 

B. The Alleged Statement Does Not Reasonably Impart an Intended Defamatory 
Inference. 

Unlike a conventional defamation claim, a claim alleging defamation by implication “is 

premised not on direct statements but on false suggestions, impressions, and implications arising 

from otherwise truthful statements.”  Armstrong v. Simon & Schuster, Inc., 85 N.Y.2d 373, 380-1 

(1995) (citation omitted).  To survive a motion to dismiss such a claim, a plaintiff must make an 

“especially rigorous showing” that (1) the language of the communication as a whole may be 

reasonably read to impart the false innuendo; and (2) the author intends or endorses the 

inference. Stepanov v. Dow Jones & Co., 120 A.D.3d 28, 37 (1st Dep’t 2014) (citing Biro v. 

Conde Nast, 883 F. Supp. 2d 441, 466 (S.D.N.Y. 2012)). This inquiry is “an objective one,” 

which centers on “the plain language of the communication itself.” Id. at 29; see also Biro, 883 

F. Supp. 2d at 467 (the alleged innuendo “may not enlarge upon the meaning of words so as to 

convey a meaning that is not expressed”).   

As set forth above, Scalici’s alleged statement is a neutral description of NBC’s company 

policy.  It does not mention either Plaintiff by name or any other identifier, nor does it refer to 

the alleged text message discussed in the Complaint.  No ordinary person could reasonably infer 

from this statement that it had anything to do with Plaintiffs, or that Plaintiffs were removed 

from work because they had forwarded or replied to a racist and offensive text message.  See

Pisani v. Westchester Cty. Health Care Corp., 424 F. Supp. 2d 710, 717 (S.D.N.Y. 2006) 

(statement that plaintiff was discharged in light of fraud action against his former employer did 

not give rise to defamatory inference, in part because plaintiff was not a named defendant in the 

fraud action); Biro, 883 F. Supp. 2d at 469 (author’s use of neutral term to describe plaintiff did 
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not give rise to defamatory inference; alleged inference “adds an entirely new and independent 

thought that finds no support in the article”); see also Stepanov, 120 A.D.3d at 38-39 (affirming 

dismissal of defamation by implication claim where no reasonable reading of statement imparted 

defamatory interest); Kavanagh v. Zwilling, 578 F. Appx. 24, 24-25 (2d Cir. 2014) (same).   

Moreover, even assuming, incorrectly, that the alleged statement could be read to impart 

Plaintiffs’ strained inference, nothing in “the language of the communication as a whole can be 

reasonably read . . . to affirmatively suggest that [NBC] intended or endorsed that inference.”

Stepanov, 120 A.D.3d at 37-38; see Biro, 883 F. Supp. 2d at 469.  Plaintiffs make no attempt to 

support such an intent or endorsement other than their formulaic recital of that requirement (see

Compl. ¶ 87), which is insufficient as a matter of law.  See, e.g., Kavanagh, 578 F. App’x. at 25 

(noting failure to allege that defendant “intended or endorsed” alleged defamatory inference).  As 

a result, Plaintiffs fails to state a cause of action for defamation by implication.    

C. The Alleged Statement is Protected by the Common Interest Privilege. 

New York recognizes a qualified “common interest privilege,” which protects 

“communication made by one person to another upon a subject in which both have an interest.”

Liberman v. Gelstein, 80 N.Y.2d 429, 437 (1992).  “Communications by supervisors or co-

workers made in connection with the evaluation of an employee’s performance, including 

allegations of employee misconduct and communications regarding the reasons for an 

employee's discharge, fall within the privilege.”  Albert v. Loksen, 239 F.3d 256, 272 (2d 

Cir.2001) (applying New York law); see, e.g., Sabatowski v. Fisher Price Toys, 763 F. Supp. 

705, 715 (W.D.N.Y. 1991) (statement to plaintiff’s co-workers that plaintiff “stole things” from 

defendant privileged in light of common interest in “identifying and discouraging employee 

conduct . . . violative of defendant’s company policy”); Gakou v. TGI Fridays, No. 156372/2015, 

2016 WL 1241929, at *2 (Sup. Ct. N.Y. Cty. Mar. 29, 2016) (dismissing defamation claim 
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where statement that plaintiff “was ‘terminated for stealing’ and for ‘lying to management’” was 

protected by the common interest); Locario v. Nieves, No. 109699/2010, 2013 WL 1742223, at 

*1 (Sup. Ct. N.Y. Cty. Mar. 18, 2013) (dismissing defamation claim where supervisor’s 

comment to plaintiff’s co-workers that plaintiff “was a ‘snitch’ and ‘not to be trusted’” was 

protected by common interest privilege). 

A plaintiff may overcome the qualified common interest privilege only by demonstrating 

that defendants spoke with malice, i.e. “out of spite or ill will, with reckless disregard for the 

statements’ truth or falsity, or with a high degree belief that [defendant’s] statement [was] 

probably false.” Sborgi v. Green, 281 A.D.2d 230, 230 (1st Dep’t 2001).  If a plaintiff’s 

allegations of malice are conclusory or based merely on “suspicion, surmise and accusation,” a 

defamation claim arising from a privileged statement should be dismissed for failure to state a 

cause of action. Id. at 230 (affirming dismissal of defamation claim for failure to sufficiently 

allege malice); see Hanlin v. Sternlict, 6 A.D.3d 334, 334 (1st Dep’t 2004) (same); Gondal v. 

N.Y. City Dep’t of Educ., 19 A.D.3d 141, 142 (1st Dep’t 2005) (same).  

Here, Scalici’s alleged statement that NBC prohibits employees from forwarding or 

replying to racist and offensive text messages is clearly protected by the common interest 

privilege, arising from NBC co-workers’ shared interest in discouraging violations of company 

policy. Sabatowski, 763 F. Supp. at 715.  So, too, is the alleged (though unreasonable) inference 

that Plaintiffs were terminated for such misconduct.  See Albert, 239 F.3d at 272.  But Plaintiffs 

have not alleged any facts that would give rise to an inference of malice, and their conclusory 

assertion that Scalici “knew or should have known” of the alleged implication’s falsity (Compl. ¶ 

86) is insufficient. Gondal, 19 A.D.3d at 142.  Because Plaintiffs fail as a matter of law to 

overcome the common interest privilege, the privilege bars their defamation claim.     
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D. Plaintiffs Fail to Satisfy the Pleading Requirements of CPLR 3016(a). 

Finally, CPLR 3016(a) applies special pleading requirements to defamation claims, 

providing that “the particular words complained of shall be set forth in the complaint.”  “This 

requirement is strictly enforced and the exact words must be set forth.”  Gardner v. Alexander 

Rent-A-Car, Inc., 28 A.D.2d 667, 667 (1st Dep’t 1967).  Further, “[i]t is well-settled law that a 

cause of action sounding in defamation which fails to comply with the special pleading 

requirements contained in CPLR 3016(a) . . . mandates dismissal.”  Gill v. Pathmark Stores, Inc.,

237 A.D.2d 563, 564 (2d Dep’t 1997).  In the Complaint, Plaintiffs fail to state with particularity 

the specific words they allege Scalici to have spoken.  Instead, they rely on a paraphrase, 

alleging generally and “[u]pon information and belief” the substance of what Scalici “told the 

staff,” without any indication that they are quoting the statements verbatim.  (See Compl. ¶¶ 45, 

83.)  For this reason, too, the defamation by implication claim should be dismissed.   

CONCLUSION 

For the foregoing reasons, Defendants NBC and Thompson are entitled to an Order 

dismissing the Complaint and compelling arbitration of all the causes of action in the Complaint, 

or alternatively, staying the litigation and compelling arbitration of all the causes of action in the 

Complaint.  Should arbitration not be compelled, or should Plaintiffs’ cause of action for 

defamation by implication not be compelled to arbitration, that cause of action should be 

dismissed for failure to state a cause of action. 

Dated: New York, New York 
            March 16, 2018 

FILED: NEW YORK COUNTY CLERK 03/16/2018 07:08 PM INDEX NO. 150719/2018

NYSCEF DOC. NO. 5 RECEIVED NYSCEF: 03/16/2018

39 of 40



FILED: NEW YORK COUNTY CLERK 03/16/2018 07:08 PM INDEX NO. 150719/2018

NYSCEF DOC. NO. 5 RECEIVED NYSCEF: 03/16/2018

40 of 40


