
 

 

SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION – FIRST DEPARTMENT 

RKA FILM FINANCING, LLC, 

Plaintiff-Appellant, 
v. 

STEVEN MNUCHIN, 

Defendant-Respondent.1 

Index No. 652592/2015 
 
 
 
  

PRE-ARGUMENT STATEMENT 

 
Pursuant to § 600.17 of the Rules of the Supreme Court of the State of New York, 

Appellate Division, First Department, Plaintiff-Appellant RKA Film Financing, LLC, by its 

respective undersigned attorneys, submits the following pre-argument statement: 

1. The title of the action is as set forth in the caption above. 

2. The full names of the parties are set forth in the caption above.  

3. Counsel for Plaintiff-Appellant RKA Film Financing, LLC: 

Christopher J. Clark 
Benjamin Naftalis 
LATHAM & WATKINS LLP 
885 Third Avenue 
New York, NY 10022 
(212) 906-1200 
 

4. Counsel for Defendant-Respondent Steven Mnuchin: 

Robert A. Sacks 
Andrew J. Finn 
John P. Collins, Jr. 
SULLIVAN & CROMWELL LLP 
125 Broad Street 
New York, NY 10004 
(212) 558-4000 

                                                 
1 Other named defendants in this action are: Ryan Kavanaugh, Colbeck Capital Management 
LLC, Colbeck Capital, LLC, Colbeck Partners IV, Jason Colodne, Jason Beckman, David Aho, 
Ramon Wilson, Andrew Matthews, Greg Shamo and Tucker Tooley (collectively with Mnuchin 
“Defendants”). 
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5. Counsel for Defendant Ryan Kavanaugh: 

Jonathan L. Frank 
Jeffrey S. Geier 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 
4 Times Square 
New York, NY 10036 
(212) 735-3000 
 

6. Counsel for Defendants Colbeck Capital Management, LLC, Colbeck 

Capital, LLC, Colbeck Partners IV, Jason Colodne, Jason Beckman and David Aho: 

Robert M. Abrahams 
Howard S. Schiffman 
Christopher H. Giampapa 
SCHULTE ROTH & ZABEL LLP 
919 Third Avenue 
New York, NY 10022 
(212) 756-2000 
 

7. Counsel for Defendants Ramon Wilson, Andrew Matthews, Greg Shamo 

and Tucker Tooley:  

Richard A. Edlin 
Anne C. Reddy 
Ilana Haramati 
GREENBERG TRAURIG, LLP 
200 Park Avenue 
New York, NY 10166 
(212) 801-9200 
 

8. This appeal is taken from the 1) decision and order (the “Order”) 

addressing Mnuchin’s motion to dismiss and 2) judgment addressing same, issued in this 

action by the Honorable Charles E. Ramos of the Supreme Court of the State of New York, 

County of New York, I.A.S. Part 53, attached hereto, which were entered in the Office of the 

County Clerk on June 27, 2017 and July 28, 2017, respectively. 

9. The nature and object of the causes of action asserted are as follows:  Each 

of the Defendants defrauded RKA Film Financing, LLC (together with its lender-investors, 
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“RKA”), through repeated misrepresentations about an illusory investment opportunity 

that—from its inception—was designed to misappropriate millions of dollars from unwitting 

investors.  The purpose of the scheme was to prop up a failing media company called 

Relativity Media, LLC (“Relativity”). 

10. Through their deliberate and purposeful misrepresentations, each of the 

Defendants misled RKA to believe that it was investing in a low-risk lending facility that 

would fund only print and advertising (“P&A”) expenses related to the release of major 

motion picture films (the “P&A Facility”) by certain special purpose entities (the “Film 

SPEs”).  To induce RKA to fund the P&A Facility, Defendants misrepresented, among other 

things: (i) Relativity’s financial health; (ii) how previous Relativity P&A facilities had 

operated; (iii) the true reason for soliciting RKA’s investment; (iv) the mechanics of how the 

P&A Facility would operate; (v) the riskiness of the investment; and (vi) Relativity’s future 

business plans.  In addition, each Defendant either misrepresented that the Film SPEs would 

use the money RKA invested only for P&A expenses of the Film SPEs, or with knowledge 

that such misrepresentations were being made, failed to disclose the same. 

11. In reality, all of the Defendants knew that Relativity was a failing 

enterprise, and that, rather than financing P&A expenses, the P&A Facility was always 

intended to, among other things: (i) pay salaries and bonuses of Relativity personnel, its 

contractual debts, and its other general corporate expenses; (ii) allow other investors to 

decrease their financial exposure in the event of Relativity’s financial demise; and (iii) 

provide Relativity a lifeline to continue operations and attract more unwitting investors. 

12. Defendant-Respondent Steven Mnuchin was an early investor in Relativity 

and ultimately invested hundreds of millions of dollars in the company through his 
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production company, Dune Capital Management.  Years of involvement in Relativity and 

multiple rounds of due diligence provided Mnuchin a clear window into how Defendants had 

always treated the P&A Facility—i.e., as a working capital fund for Relativity.  Mnuchin’s 

unique vantage was also made possible by his longstanding personal and professional ties to 

Relativity’s CEO (Defendant Ryan Kavanaugh), who considered Mnuchin a trusted advisor 

and friend.  Through these behind-the-scenes looks into Relativity’s finances and operations, 

Mnuchin was informed that the P&A Facility was marketed to RKA as a credit facility 

dedicated solely to fund P&A for specific films, and not as a working capital facility.  

Mnuchin knew this to be false and misleading, yet never disclosed same to RKA.  Worse, as 

Co-Chairman of Relativity’s Board of Directors, and playing a key role in attracting and 

obtaining further funding for Relativity, Mnuchin knowingly and willingly allowed 

Relativity to continue making material misrepresentations to RKA in order for Defendants to 

gain access to and draw upon RKA’s revolving P&A facility.  Had RKA been alerted to the 

true purpose of the draws on its P&A Facility—i.e., that such funds would be used for 

corporate expenses and not P&A—or that Defendants were making materials 

misrepresentations in order to continue drawing funds from the P&A Facility, it would never 

have allowed, and would have been within its rights to refuse, such draws upon its P&A 

Facility. 

13. During Mnuchin’s run as Co-Chairman of Relativity’s Board, Film SPEs 

drew tens of millions of dollars from RKA’s P&A Facility and misappropriated those funds 

through Relativity.  Relativity’s Board, including Mnuchin, was intimately involved in the 

Company’s financial decisions. 
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14. On February 2, 2017, RKA filed a Second Amended Complaint (“SAC”) 

against Defendants alleging fraud, fraud in the inducement, and negligent misrepresentation. 

15. On February 14, 2017, Mnuchin moved to dismiss the SAC and seek 

sanctions against RKA.  RKA filed an opposition to Mnuchin’s motion on March 1, 2017 

(the “Opposition”), and Mnuchin filed a reply on March 7, 2017.  Oral argument was held on 

April 11, 2017.  At oral argument, the trial court requested additional information regarding 

the misrepresentations made by Defendants in order to make it appear as though conditions 

precedent had been satisfied to enable Defendants to draw upon the P&A Facility.  

Consistent with those instructions, RKA filed a letter addressing conditions precedent to 

RKA’s obligations under the Funding Agreement on May 2, 2017.  Mnuchin filed a letter in 

reply on May 4, 2017, and RKA filed a reply to Mnuchin’s letter on May 8, 2017.  The court 

granted Mnuchin’s motion to dismiss and denied his application for sanctions on June 27, 

2017. 

16. The grounds upon which reversal is sought of the order below are:  

 (1)  the court below erred as a matter of law in granting Mnuchin’s 

motion to dismiss because it failed to accept the facts as alleged in the SAC as true and 

determine only whether the facts as alleged fit within any cognizable legal theory; 

(2) the court below erred as a matter of law in granting Mnuchin’s 

motion to dismiss because it failed to accord Plaintiff the benefit of every possible 

favorable inference drawn from the facts pled in the SAC;  

(3)  the court below erred as a matter of law by concluding that 

Mnuchin would have had to make a misstatement to participate in the fraud; 

FILED: NEW YORK COUNTY CLERK 08/11/2017 04:02 PM INDEX NO. 652592/2015

NYSCEF DOC. NO. 259 RECEIVED NYSCEF: 08/11/2017

5 of 7

Dead
lin

e



 

 6

(4) the court below erred as a matter of law by failing to consider the 

specific allegations pled in the SAC demonstrating Mnuchin’s awareness of and 

participation in the fraud, including by virtue of: 1) his position as Co-Chairman of 

Relativity’s Board, which, by other Defendants’ admissions, and as plead in the SAC, 

was intimately involved in Relativity’s financial decisions and transactions and 2) his 

understanding of how the P&A Facility actually operated from due diligence of Relativity 

and the lies Defendants told RKA about its operation;  

(6)  the court below erred because it failed to consider that Mnuchin’s 

knowledge of and participation in the fraud can be inferred through Mnuchin’s position 

as Co-Chairman of Relativity’s Board while the fraud was ongoing; 

(7)  the court below erred because it failed to consider the specific 

allegations pled in the SAC and the subsequent letter briefing establishing RKA’s 

reliance on Relativity’s multiple misrepresentations, of which Mnuchin was aware and of 

which were made while Mnuchin presided over Relativity’s Board, that conditions 

precedent in the Funding Agreement were satisfied;  

(8)  the court below erred because it failed to consider the allegations 

pled in the SAC alleging the existence of a special relationship between Mnuchin and 

RKA by virtue of his superior knowledge and awareness that RKA was acting based on 

mistaken knowledge, including inter alia, that Mnuchin 1) knew of, assented to or 

approved of drawdowns from the P&A Facility with knowledge of the misrepresentations 

to RKA in the Borrowing Certificates and 2) obtained a legal opinion stating that the 

P&A Facility was being used for working capital and did not disclose its contents to 

RKA; and 
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(9)  the court below erred by claiming that RKA did not provide any 

case law to support its assertion that Mnuchin owes a fiduciary duty to a creditor like 

RKA, where such cases were specifically set forth in its briefing (see Opposition at 17-

18). 

17. RKA’s causes of action against the remaining Defendants for fraud, fraud 

in the inducement, and negligent misrepresentation are pending in New York State Supreme 

Court.  Oral argument on these claims is expected to be scheduled for October 2017.  No other 

related actions are pending. 

18. No other appeals are pending. 
 
 
 
 

 
Dated:  New York, New York 
 August 11, 2017 Respectfully submitted, 
 

LATHAM & WATKINS LLP 
 
/s/ Christopher J. Clark 
Christopher J. Clark  
Benjamin Naftalis  
885 Third Avenue 
New York, New York 10022 
(212) 906-1200 
chris.clark@lw.com 
benjamin.naftalis@lw.com  
 
Counsel for Plaintiff-Appellant 
RKA Film Financing, LLC 
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