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HOWARTH &SMITH
DON HOWARTH, (SBN 53783)
dhowarth@howarth-smith.com
SUZELLE M. SMITH, (SBN 113992)
ssmith@howarth-smith.com
ZOE E. TREMAYNE, (SBN 310183)
ztremayne@howarth-smith.com
523 West Sixth Street, Suite 728
Los Angeles, California 90014
Telephone: (213) 955-9400
Facsimile: (213) 622-0791
Attorneys for Plaintiff
OLIVIA DE HAVILLAND, DBE
SUPERIOR COURT OF THE STATE OF CALIFORNIA
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OLIVIA DE HAVILLAND, DBE, an individual, ) CASE NO. BC667011
)
Plaintiff,
) [Complaint Filed June 30, 2017]
)
vs.
) Assigned for all purposes to: Hon. Holly E.
) Kendig
FX NETWORKS, LLC, a California limited
)
liability company; RYAN MURPHY
) PLAINTIFF'S NOTICE OF MOTION
PRODUCTIONS, a California company; and
) AND MOTION FOR TRIAL SETTING
DOES 1 through 100, inclusive,
) PREFERENCE PURSUANT TO CAL. CIV.
) PROC. CODE § 36; MEMORANDUM OF
Defendants.
) POINTS AND AUTHORITIES IN
) SUPPORT
)
) Hearing Date: September 13, 2017
) Time: 8:30 am
) Dept.: 42
) Reservation ID: 170718235340
)

D
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PLAINTIFF'S MOTION FOR TRIAL SETTING PREFERENCE

1
2

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on September 13, 2017 at 8:30 A.M., or as soon thereafter

3

as the matter may be heard, in Los Angeles Superior Court, located at 111 North Hill Street, Los

4

Angeles, CA 90012, Department 42, the Honorable Holly E. Kendig presiding, Plaintiff Olivia de

5

Havilland ("Olivia de Havilland"), will and does move this Court, pursuant to California Code of

6

Civil Procedure § 36, for an order granting preference and setting of trial in the above-entitled action

7

in November 2017, but in any event no later than 120 days after the granting of this motion.

8

This motion will be made based on this Notice and Motion, the Memorandum of Points and
Authorities, and the Declarations of Dr. Brandon Koretz, Suzelle M. Smith, and Plaintiff Olivia de

10

Havilland filed and served herewith, the pleadings, records and papers on file herein, other oral and

11

documentary evidence as may be procured at the hearing of this matter, and such other evidence and

12

argument as the Court may consider.

13
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Respectfully submitted,

HOWARTH & SMITH
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Dated: July 25, 2017

DON HOWARTH
SUZELLE M. SMITH
E E. TREMAYNE
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Attorneys for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES
I.

3

INTRODUCTION AND FACTUAL BACKGROUND
Plaintiff Miss Olivia de Havilland ("Olivia de Havilland") has filed claims for violation of

4

the common law right of publicity, the statutory right of publicity under California Civil Code §

5

3334, the right of privacy, and unjust enrichment, against the producers and distributors of the

6

television series "Feud," Defendants FX Networks, LLC and Ryan Murphy Productions

7

(collectively "FX Defendants"). Service is complete. See Proofs of Service of Summons and

8

Complaint, July 19, 2017, attached as Exhibit 1 to the Declaration of Suzelle M. Smith ("Smith

9

Decl."), filed concurrently herewith; see also Smith Decl. at ¶IJ 4-5.

10

e

Olivia de Havilland was born in 1916 and is currently 101 years old. Declaration of Olivia
de Havilland In Support of Plaintiff's Motion for Trial Setting Preference ("de Havilland Decl."),

12

filed concurrently herewith, at 113. Based on her unusually advanced age, resulting particular

13

susceptibility to disease, and recurring health issues, there is a substantial likelihood that she, as

14

with anyone at this advanced age, may not survive for any extended period of time. See Declaration

15

of Dr. Brandon Koretz ("Koretz Decl."), filed concurrently herewith at ¶1J 4-5; see also Smith Decl.

16

at I[[117-8. It is likely that if a trial preference motion is not granted, Olivia de Havilland will be

17

prejudiced, because on the normal schedule, trial would not be set within the next 120 days. Id.
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Therefore, based on her unusually advanced age, Olivia de Havilland moves for preference

19

in the setting of trial of this matter under California Code of Civil Procedure §§ 36 (a) and asks the

20

Court to set this case for jury trial in November 2017, or in any event on a date within 120 days of

21

the granting of this motion.

22

II.

PLAINTIFF OLIVIA DE HAVILLAND IS ENTITLED TO TRIAL PREFERENCE

23

UNDER CCP 36(A) BASED ON HER AGE

24

Olivia de Havilland is entitled to preference in the setting of trial of the instant matter under

25

California Code of Civil Procedure § 36(a) because she is well over the age of 70, and has claims

26

for damages and injunctive relief against the FX Defendants who are the producers and distributers

27

of "Feud." Due to her unusually advanced age of 101 years, resulting particular susceptibility to

28

disease, and recurring health issues, as with anyone at this advanced age, Olivia de Havilland will
1
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be prejudiced in the litigation unless a preferential trial date is granted. See Koretz Decl. at ¶ 4-5;
Smith Decl. at11117-8.
California Code of Civil Procedure § 36(a) provides:
(a) A party to a civil action who is over the age of 70 years may petition the
court for a preference, which the court shall grant if the court makes both of
the following findings:
(1) The party has a substantial interest in the action as a whole.
(2) The health of the party is such that a preference is necessary to
prevent prejudicing the party's interest in the litigation.

e

Cal. Civ. Proc. Code § 36(a).
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California courts have interpreted California Code of Civil Procedure § 36(a) to entitle a
litigant who is over the age of 70 to preference in trial setting. "[S]ubdivision (a) of section 36 is
mandatory and absolute in its application in civil cases whenever the litigants are 70 years old."
Swaithes v. Superior Court, 212 Cal. App. 3d 1082, 1086 (1989). "Section 36, subdivision (a)

ea

provides that A civil case shall be entitled to preference upon the motion of any party to such
action who has reached the age of 70 years unless the court finds that the party does not have a
substantial interest in the case as a whole. (Italics added.) There is no dispute that plaintiff

D

satisfies both conditions." Rice v. Superior Court, 136 Cal. App. 3d 81, 86 (1982); see also, e.g.,
Koch-Ash v. Superior Court, 180 Cal. App. 3d 689, 694 (1986) ("[S]ection 36 manifested the
legislative determination that the specified age of 70 conclusively demonstrates the need for a
preferential trial date to avoid an irrevocable loss of a qualifying plaintiff s substantive right to trial
during his or her lifetime and to potential recovery of damages that would not survive plaintiff's
pretrial death."); Greenblatt v. Kaplan's Restaurant, 171 Cal. App. 3d 991, 994-95 (1985) (The
obvious intent of the Legislature in enacting section 36 was to ensure that elderly persons not be
denied their rights in civil litigation because of the current lengthy delays in having cases set for
trial. The legislative history of section 36. . . refiect[s] the purpose of subdivision 36(a) to
safeguard to litigants beyond a specified certain age against the legislatively acknowledged risk that
/ //
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1

death or incapacity might deprive them of the opportunity to have their case effectively tried and the

2

opportunity to recover their just measure of damages or appropriate redress.").

3

It is also well settled as a matter of California law that where a party meets the requirements
of California Code of Civil Procedure § 36(a), it is mandatory that the court grant preference in

5

setting trial. A court has no discretion to deny trial preference where the statutory age and interest

6

requirements are met. Swaithes, 212 Cal. App. 3d at 1086; see also, e.g., Koch-Ash, 180 Cal. App.

7

3d at 698-99 ("We are mindful of and appreciate that respondent's ruling was based upon its view

8

that it was striking a fair balance between these plaintiffs rights to a section 36 preferential trial and

9

the interest of the court to avoid potentially wasteful serial trials.' However, respondent had no

10

discretion to so balance interests. Respondent's authority and jurisdiction was limited by section 36,

11

subdivisions (a) and (e), to setting trial for a date within 120 days of granting the preference

12

motion.").
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For example, in Rice, 136 Cal. App. 3d 81, petitioner, an 80-year-old woman, sought to
compel the trial court in the underlying personal injury action, in which she was plaintiff, to allow

15

her trial preference pursuant to section 36(a). The trial court denied her motion for preference on

16

the ground that she had obtained a preferential trial date in her prior, identical action, but had

17

relinquished it when her counsel dismissed that action, filed the present action, and sought trial

18

preference solely to circumvent the refusal of the master calendar judge in the prior action to grant a

19

one-week continuance until petitioner's physical condition improved sufficiently for her to be

20

present at trial. The court of appeal ordered issuance of a peremptory writ of mandate directing the

21

trial court to grant immediately the motion for preference. The appellate court quoted the provisions

22

of section 36(a) and concluded that the plaintiff satisfied the conditions of the statute entitling her to

23

preference and held that the statute was mandatory:

24
25
26
27
28
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Application of these rules of construction to subdivision (a) of section 36
compels the conclusion that the Legislature intended it to be mandatory. It is
significant that in contrast to subdivision (a) the Legislature employs the term
"may" in other subdivisions of section 36. SubdiVision (c) provides: "In its
discretion, the court may also grant a motion for preference. . . accompanied
by clear and convincing medical documentation which concludes that one of
the parties suffers from an illness or condition raising substantial medical
3
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Rice, 136 Cal. App. 3d at 86-87.

e

doubt of survival of that party beyond six months, and which satisfies the
court that the interests of justice will be served by granting such preference."
(Emphasis added.) Subdivision (d) provides: "Notwithstanding any other
provision of law, the court may in its discretion grant a motion for preference
. . . accompanied by a showing of cause which satisfies the court that the
interests of justice will be served by granting such preference." (Emphasis
added.) The Legislature has thus contrasted the term "shall" in subdivision
(a) with the term "may," joined with references to the discretion of the court
and the interests of justice, in subdivisions (c) and (d). Such juxtaposition
demonstrates the intent that "shall" carry a mandatory meaning. Also, the
term would be rendered meaningless and without function if it were
construed as merely directory because subdivisions (c) and (d) give the trial
court pervasive discretionary power to grant preference in the interests of
justice. Subdivision (a) must accordingly be viewed as intended to set a
particular class of litigants apart and entitle them to preference as a matter of
right while other litigants must demonstrate to the trial court that justice will
be served by granting of preference.

Here, the facts that entitle Olivia de Havilland to trial preference under California Code of
Civil Procedure § 36(a) are undisputed. Olivia de Havilland is the sole individual plaintiff here and,
has significant claims against the FX Defendants for damages and injunctive relief. Olivia de

ea

Havilland therefore has a substantial interest in the litigation as a whole here. See, e.g., Peters v.
Superior Court, 212 Cal. App. 3d 218, 221-23 (1989) (finding that where petitioner was the named
plaintiff and suffered the neurological injuries complained of in the complaint that "[t]here is no

D

dispute that petitioner.. . . has a substantial interest in the case as a whole."); Younger on California
Motions § 24:7 (2d ed.) ("Some of the statutes only apply where the party moving for the preference
`has a substantial interest in the action as a whole. (See, e.g., Code of Civil Procedure § 36(a) and
(b).) This language is necessary to prevent the tail' of a party who is entitled to preference from
`wagging the dog' of a suit in which he or she is a minor player.").
Olivia de Havilland has a substantial interest in the litigation as a whole here as her personal
statutory right of publicity cause of action does not survive her death. See Cal. Civ. Code §
3344.1(a)(2); see also, Astaire v. Best Film & Video Corp., 116 F.3d 1297, 1301 (9th Cir. 1997)
(concluding that defendant's use of film clips showing performances by now-deceased dancer in
instructional videos was exempt from liability under predecessor statute to § 3344.1). Further,
/ //
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should Olivia de Havilland die before her trial date, she will not be able to enjoy the benefits which
she would receive in damages. Rice, 136 Cal. App. 3d at 89-90.
There is no dispute that Olivia de Havilland is 101 years old. See de Havilland Decl. at '113.
Based on her unusually advanced age, resulting particular susceptibility to disease, and recurring
health issues, there is a substantial likelihood that she, as with anyone at that advanced age, may not
survive for any extended period of time. See Koretz Decl. at 11114-5; Smith Decl. at1117-8.
Therefore, it is likely that if a trial preference motion is not granted Olivia de Havilland will be
prejudiced. Id. Failure to grant preference in trial setting would clearly prejudice Olivia de
Havilland's "interest in the litigation." Cal. Civ. Proc. Code § 36(a).

e

Given these facts set forth in the declarations which accompany this Motion, Olivia de
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Havilland qualifies for mandatory preferential trial setting pursuant to California Code of Civil
Procedure § 36(a), and the Court must grant the Motion and set a trial date with 120 days of the
hearing on this motion.

III. A TRIAL DATE MUST BE SET WITHIN 120 DAYS OF THE GRANTING OF

ea

THIS MOTION

Given the facts of Olivia de Havilland's motion, trial of the instant matter must be set within
120 days from the granting of the motion. California Code of Civil Procedure § 36(f) states:

D

Upon the granting of such a motion for preference, the clerk shall set the case
for trial not more than 120 days from that date and there shall be no
continuance beyond 120 days from the granting of the motion for preference
except for physical disability of a party or a party's attorney, or upon a
showing of good cause stated in the record. Any continuance shall be for no
more than 15 days and no more than one continuance for physical disability
may be granted to any party.

Cal. Civ. Proc. Code § 36(f) (emphasis added).
As set forth above, the 120-day limit is mandatory and gives no discretion to a court that has
granted a motion for preference to set trial outside that 120-day window. See, e.g., Swaithes, 212
Cal. App. 3d at 1086; Rice, 136 Cal. App. 3d at 86; Koch-Ash, 180 Cal. App. 3d at 694.
///
///
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1

Therefore, upon granting Olivia de Havilland's motion for trial preference, Olivia de

2

Havilland requests that the jury trial be set in November 2017, which is within the 120-day

3

requirement.

4

IV. CONCLUSION

5

For the foregoing reasons, the Court should grant Olivia de Havilland's motion for trial

6

preference under California Code of Civil Procedure § 36 (a), and Olivia de Havilland respectfully

7

requests that the court set this matter for jury trial in November 2017, or in any event on a date

8

within 120 days of the granting of this motion.

9
Respectfully submitted,

Dated: July 25, 2017
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DON HOWARTH
SUZELLE M. SMITH
ZOE E. TREMAYNE
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Attorneys for Plaintiff
OLIVIA DE HAVILLAND, DBE
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