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PLAINTIFF’S FIRST AMENDED COMPLAINT
Plaintiff, Gerald Brittle (“Plaintiff,” “Brittle” or “Mr. Brittle”), complains of Defendants
TIME WARNER INC. (“Time Warner”), WARNER BROS. ENTERTAINMENT INC. (“Warner Bros.”),
NEW LINE PRODUCTIONS, INC. (“New Line”), RATPAC-DUNE ENTERTAINMENT LLC (“RatpacDune”), JAMES WAN (“Wan”), JAMES WAN PRODUCTIONS, INC. (“James Wan Productions, Inc.”),
ATOMIC MONSTER INCORPORATED (“Atomic Monster Incorporated”), CHAD HAYES, CAREY
HAYES, DAVID LESLIE JOHNSON (“Johnson”), GARY DAUBERMAN (“Dauberman”) and DOES 1 TO

1.

co

PROLOGUE

m

10 (“Does 1 to 10”) (collectively, “Defendants”), jointly and severally, as follows:

On October 25, 2016 Warner Brothers filed a civil action in Federal Court in

e.

California against Innovative Artist Agency. See Exhibit 1 hereto, WARNER BROS.

in

ENTERTAINMENT INC., vs. INNOVATIVE ARTISTS, USDC, Central District of California,
Western Division, Case No. 2:16-cv-7902 (the “Innovative Matter”).
Warner Brothers, a defendant in the instant matter, alleged in the Innovative Matter

dl

2.

ea

that screening copies of its copyrighted movies, which the studio had given to Innovative, were to

D

be used only by Innovative’s agents and staff. However, Warner Brothers claimed that those
copyright protected screeners were unlawfully placed by Innovative on a cloud based server
platform and then distributed to parties who were neither agents nor employees of Innovative.
Warner Brothers complained that this “unauthorized” and “unlawful” act by Innovative infringed
on exclusive rights Warner Brothers held in the copyrighted material.
3.

In its complaint in the Innovative Matter (See Exhibit 1), Warner Brothers alleged:
a.
“Warner Bros. owns or controls the copyrights and exclusive
rights in the content that it or its affiliates produce or distribute (the
“Copyrighted Works”).”

-6-
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b.
Plaintiff owns or co-owns and has the exclusive U.S. rights
(among others) to reproduce, distribute and publicly perform each of its
Copyrighted Works.”
c.
‘Innovative Artists did not have Plaintiff’s authorization,
permission or consent to exercise any of Plaintiff’s other exclusive
rights under copyright with respect to the Copyrighted Works”
d.
“Plaintiff brings this action to remedy Innovative Artists’
violation of its rights and for an injunction barring Innovative Artists
from violating those rights in the future.”
See Exhibit 1.
Warner Brothers claims the screeners are its copyrighted material and that within

m

4.

distribution and public performance.

In making these claims it is clear that Warner Brothers understands that under the

e.

5.

co

the copyright also lives, among others, the exclusive copyright protected rights of reproduction,

in

Copyright Act there are five exclusive rights granted to a copyright owner – rights which they

dl

may sell or transfer in whole, or in part, to another party. These five exclusive copyright protected
rights are: reproduction, distribution, public performance, public display and the exclusive right

In the Innovative Matter (See Exhibit 1), Warner Brothers delineates Innovative’s

D

6.

ea

to prepare derivative works.

“unlawful conduct” and sets forth the resultant causes of action which include claims of
“Copyright Infringement, 17 U.S.C. § 106.” As part of these claims Warner Brothers alleges that:
a.
“Plaintiff is the owner of exclusive rights of copyright, as set
forth in § 106 of the Copyright Act, in each of its Copyrighted Works.”
b.
“Innovative Artists has infringed Plaintiff’s exclusive rights,
including the rights to reproduce, distribute, or publicly perform the
Copyrighted Works, in violation of 17 U.S.C. § 106(1), (3), (4).”
c.
“Plaintiff has sustained and will sustain actual damage as the
result of Innovative Artists’…violations, including, among other things,
-7-
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damages to the value of the Copyrighted Works and the reduction in
Plaintiff’s goodwill in the Copyrighted Works. 17 U.S.C. § 1203(c)(2).”
d.
“Innovative Artists has never had Plaintiff’s authorization to
exercise any of the rights of copyright with respect to any Copyrighted
Work.”
e.
“Innovative Artists’ acts of infringement are willful, in disregard
of and with indifference to Plaintiff’s rights.”
7.

In the Innovative Matter, Warner Brothers seeks very specific relief for

Innovative’s infringement on their exclusive copyright protected rights, including:
“As a direct and proximate result of the foregoing acts and
conduct, Plaintiff has sustained and will continue to sustain
substantial, immediate and irreparable injury, for which there is
no adequate remedy at law. Unless enjoined and restrained by
this Court, Innovative Artists will continue to infringe Plaintiff’s
rights in its Copyrighted Works. Plaintiff is entitled to injunctive
relief under 17 U.S.C. § 502.”

b.

“For Plaintiff’s damages and Innovative Artists’ profits from its
infringing activity, in such amount as may be found…”

c.

“For permanent injunctions enjoining Innovative Artists, and all
persons acting in concert or participation with it, from
reproducing, distributing, publicly performing, or otherwise
infringing in any manner any copyrighted work owned or
controlled by Plaintiff (including without limitation any
Copyrighted Work)...”

D

ea

dl

in

e.

co

m

a.

See Exhibit 1.
8.

Warner Brothers alleges that Innovative willfully ignored and then infringed upon

its exclusive copyright protected rights (i.e., reproduction, distribution and performance) which
has resulted in “irreparable harm” to Warner Brothers. Warner Brothers further alleges the
appropriate remedy under the law for knowing and willful infringement is disgorgement of all of
the infringer’s profits derived from said infringement and an injunction to insure the pattern of

-8-
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infringement is stopped.
9.

Like Warner Brothers in the Innovative Matter, Plaintiff Brittle claims that the

Defendants, inclusive of Warner Brothers and New Line Productions, have and continue to
willfully ignore and infringe on Plaintiff’s exclusive copyright protected rights (i.e., reproduction,
distribution, public performance and the exclusive right to authorize derivative works, among
others) within his exclusive subsidiary motion picture rights in the book he authored, The
Demonologist..1 This pattern of ongoing infringement by Defendants in the instant matter has

m

caused Brittle irreparable harm. Brittle seeks disgorgement of all of Defendants’ profits derived

co

from said infringement and an injunction to insure the pattern of infringement is stopped. Plaintiff
contends that in the case of studio defendants New Line and Warner Brothers, the profits to be

e.

disgorged are not limited to box office profits or licenses fees generated for the Defendants’ from

in

their infringing movies, but also include Defendants New Line and Warner Brothers’ profits which

dl

fall to the bottom line of their corporate parent, defendant Time Warner. Therefore, the “profits”
to be disgorged also include any increased value in Time Warner’s stock that is attributable to

ea

Defendants infringing movies as well as any portion of the pending sale of Time Warner, inclusive

10.

D

of any premium paid over Time Warner’s stock price, for said acquisition of the company.
Warner Brothers’ actions in the instant matter are almost identical to the acts of

willful infringement Warner Brothers complains about in the Innovative Matter.

The law

regarding infringement on exclusively owned copyright protected rights of reproduction,
distribution, public performance and the right to authorize derivative works (among other rights)
applies across the board, not selectively. At a minimum, Plaintiff is entitled to the same relief that

1 While Brittle is the sole author of the book and a co-owner of the book’s copyright, he is the sole owner of the
subsidiary motion picture rights thereto per a written transfer of same to him as documented and discussed more
fully below.

-9-
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Warner Brothers seeks in the Innovative Matter – disgorgement of Defendants’ profits as well as
a preliminary and permanent injunction.
I. INTRODUCTION
11.

On July 16, 2013, three days prior to the theatrical opening of New Line and Warner

Brothers’ movie The Conjuring, New Line Cinema chairman Toby Emmerich told the industry
trade publication Variety that New Line was exploring a potential franchise of motion pictures
based on the investigations of Ed and Lorraine Warren. A copy is attached hereto as Exhibit 2.

m

Mr. Emmerich went on to declare: "We have Lorraine's permission and support, and we are

co

working on developing another film." See Exhibit 2. The article went on to state that the writing
team of Carey Hayes and Chad Hayes, who penned "The Conjuring," were on board for the sequel

e.

(The Conjuring 2) and that the brothers had interviewed Lorraine Warren extensively as part of

in

developing the script. See Exhibit 2. The Defendants did not just interview Lorraine Warren.

dl

Indeed, Defendants own marketing of the franchise, both domestically and internationally,

ea

proclaims their films are “based” on the “Case Files of the Warrens.” To date the Defendants’
“franchise” which consists of The Conjuring motion picture, its sequel, and its separate “spin off”

D

films have generated in excess of $895,000,000. See Exhibits 3 and 4. An additional motion
picture in Defendants’ The Conjuring “franchise,” Annabelle 2, is currently in being released on
August 11, 2017 and Defendants have already announced two more films they are producing in
the franchise, The Conjuring 3 which is in the scripting stage, and The Nun, currently in “preproduction” and which is expected to commence production in the next seven weeks.
12.

The fundamental and foundational problem with all of the foregoing, and

specifically the above statement from New Line’s chairman, is that Lorraine Warren’s “permission
and support” were not what New Line and Warner Brothers needed in order to legally acquire the
- 10 -
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rights to make the original The Conjuring, any of its sequels or its “spin-off” movies. In fact,
Lorraine Warren could not have legally given Defendants any rights that would allowed them to
make their franchise of The Conjuring movies for several reasons.
13.

First, Lorraine Warren did not own the subsidiary motion picture rights that she

conveyed to the Defendants which they in turn used to make their franchise of movies. As
discussed in detail herein, Plaintiff alone owns these aforementioned subsidiary motion picture
rights which include the copyright protected rights of reproduction, distribution, public

14.

co

repeatedly infringed upon with malice and aforethought.

m

performance and the right to make derivative works, all of which Defendants have knowingly and

Second, when Lorraine Warren granted the Defendants the right to use the Warren

e.

Case Files, which the Defendants themselves repeatedly state their movies are based on, she could

in

not have done so because she had years earlier contractually granted that exclusive right to use

dl

those same Warren cases, Warren Case Files and related materials to the Plaintiff. Lorraine
Warren had nothing to convey.

Third, decades before she entered into a contract with the Defendants to make a

ea

15.

D

franchise of movies based on the Warrens’ Cases, Case Files (and materials related thereto as well
as the Warrens’ lives and experiences as paranormal investigators), Lorraine Warren had entered
into an agreement with Prentice Hall regarding The Demonologist book (“The Demonologist”).
That Prentice Hall agreement, which the Warrens signed in 1978, refers to the to-be-published
book as “The Demonologist: The extraordinary careers of Ed and Lorraine Warren.” The book’s
subject matter is both the Warrens careers as paranormal investigators as well as details of various
Warren Cases and Warren Case files. As part of that 1978 Prentice Hall agreement the Warrens
contractually agreed to a no “competing work” provision. That no “competing work” provision,
- 11 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 12 of 85 PageID# 894

which remains in full force and effect to this day, precludes the Warrens from making or
contracting for any works, inclusive of movies (i.e., the Defendants franchise of motion pictures),
that are based on the “same subject” as The Demonologist book, namely both the Warrens Cases
and Case Files included in The Demonologist as well as the Warren’s “lives and experiences as
paranormal investigators.”
16.

Lorraine Warren also agreed that under this same no “competing work” provision

that she could not at any time contract for any work (i.e., Defendants’ motion picture franchise)

m

that competes with the aforementioned subsidiary rights of The Demonologist or the sale of the

co

subsidiary rights thereto. Defendants’ entire franchise of The Conjuring motion pictures are based
on the same subject matter as the book, the Warrens Cases, Case Files and/or their lives and

e.

experiences as paranormal investigators. As such, Defendants’ entire franchise of movies are all

in

conflicting and competing with the subsidiary motion picture rights to The Demonologist which

dl

the Plaintiff owns to this very day and remain in full force and effect. Therefore, Loraine Warren
could not have authorized or contracted with any party, including but not limited to Defendants,

ea

to make any motion picture based on the Warren Cases, Warren Case Files or based on her and Ed

17.

D

Warren’s lives and experiences as paranormal investigators.
The Warrens could not grant Defendants any rights that Brittle unilaterally owned,

including his copyright protected subsidiary motion picture rights and his exclusive right to use
the Warren cases, Warren Case Files and materials related thereto. As a separate and additional
“threshold” preclusion, Lorraine Warren could not have legally conveyed to any party the right to
make any “competing work” that was based on the Warren cases, Warren Case Files, the materials
related thereto or on the Warren’s lives and experiences as paranormal investigators as same
clearly competes with the sale of the subsidiary rights and violates the no competing work
- 12 -
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provision she agreed to under the Prentice Hall Agreement. Both Brittle’s unilaterally owned rights
and the no competing work provision are still “live” and in full force and effect today.
18.

Above and beyond the foregoing Ed and Lorraine Warren could not have granted

any rights which the Warrens may have co-owned with Brittle pursuant to the terms of the
Collaboration Agreement See “Collaboration Agreement attached hereto as Exhibit 5. Under the
Collaboration Agreement, Lorraine and Ed Warren were contractually precluded from
“disposing” of any of the rights. As a result Lorraine Warren could not have unilaterally granted

m

any rights to New Line in 2011, including but not limited to having sold, transferred or

co

“exclusively” licensed to Defendants the entire copyright for the Plaintiff’s authored book The
Demonologist, as she purported to do – without Plaintiff’s knowledge, permission or consent

in

agreement provides, in pertinent part:

e.

because such actions were prohibited by the 1979 Collaboration Agreement. The Collaboration

See Exhibit 5, ¶ 8.

Even if Brittle did not unilaterally own: (a) the subsidiary motion picture rights;(b)

D

19.

ea

dl

“8. All contracts for the sale, lease, license or other disposition of any
and all rights in and to the Work now existing or which may hereafter
come into existence shall require the unanimous consent of the Author
and the Subjects.”

the exclusive right to use the Warren cases, the Warren Case Files and related materials (all of
which he did own and still owns); and (c) even if there were never a no competing work provision
in the Prentice Hall Agreement, the Collaboration Agreement itself precludes Lorraine Warren
from unilaterally giving New Line’s the items she attempted to convey in her 2011 OQA
Agreement. Unfortunately, as set out in the agreement, she improperly attempted to convey the
following specific items to New Line, as defined in the “Property” section:

- 13 -
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a.

“(a) Any and all literary material owned or controlled by Owner,”

b.
“(b) Seventy-Five (75) case files in their entirety ("Case Files")
from the Warrens' paranormal investigations case file library ("Case File
Library"),”

m

c.
“(c) Any and all right, title and interest in and to the entire life
stories of the Warrens ("Life Story Rights"), including, without
limitation, all events, occurrences, experiences, stories, episodes,
incidents, transactions and affairs related thereto or occurring therein,
including without limitation, all paranormal investigations and
paranormal experiences of the Warrens”

co

See Exhibit 6, Page 1, Paragraph 4, the “New Line – Lorraine Warren Direct Deal” also referred
to herein as the “2011 OQA.”

Lorraine Warren unilaterally gave to New Line rights she did not own and had no

e.

20.

in

right to convey at the time, namely: (i) all rights to “all” literary works inclusive of The
Demonologist (unlawfully including Brittle’s own separate share of the copyright to the book); (ii)

dl

the right to use the Warrens Case Files including those of Annabelle, Enfield, Amityville, Borley

ea

Rectory (aka the Borley Nun case) and the Perron Farmhouse (Conjuring Case) even though the

D

exclusive right to use them belonged to Brittle alone; and, (iii) all of the Warrens’ right, title and
interest in the stories of the Warrens’ lives and experiences as paranormal investigators – even
though same was prohibited by the no competing work provision in the Prentice Hall Agreement.
Even if Warren still owned, or even co-owned the subsidiary rights or the exclusive right to
use the Warren case files (which she did not), she transferred said rights to Defendants
unilaterally and illegally because such unilateral disposition of co-owned rights is precluded
under the Collaboration Agreement which functions as an “agreement to the contrary” per
the Copyright Act.
- 14 -
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21.

At no time did Warren, or the Defendants, seek or receive Brittle’s permission or

consent to transfer any rights to the Defendants.
22.

In actuality, what New Line and Warner Brothers needed to have, but knowingly

never bothered to obtain, was the “permission and support” of Plaintiff Gerald Brittle. Defendants
in their 2009 and 20011 Option Quitclaim Agreements for Warren’s rights have a chain of title
condition precedent, which would have readily led Defendants to The Demonologist book, the
Prentice Hall Agreements and addenda thereto. Such a chain-of-title search would have readily

m

revealed to the Defendants that since 1978 it is Brittle, and not Lorraine Warren, who actually

co

owns and controls the underlying motion picture rights to The Conjuring movie, and its sequels
and spinoffs produced and distributed by the Defendants. Brittle also owns the exclusive right to

e.

use the Warrens Cases, Case Files and related materials that the Defendants themselves repeatedly

in

concede that their movies are based on. Mrs. Warren had no rights to convey to the Defendants

dl

that would have allowed them to legally make any of the aforementioned movies because:
a. Under the Prentice Hall Agreement (Exhibit 12), Lorraine Warren, along with

ea

Brittle, had unanimously, knowingly and, voluntarily given the subsidiary

D

motion picture rights to the publisher as part of the agreement the Warrens
signed for the book written by the Plaintiff entitled The Demonologist. Chapters
of The Demonologist are based in part on the Warren’s Annabelle, Enfield and
Amityville cases and Case Files (among others). Subsequently, and years before
Lorraine Warren ever met New Line or Warner Brothers, Prentice Hall

transferred those copyright protected subsidiary motion picture rights to the
book and its contents exclusively to Gerald Brittle. See Exhibit 13. Lorraine
Warren knew about and agreed to this transfer.
- 15 -
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b. Under the Collaboration Agreement, Lorraine Warren knowingly granted
Brittle the exclusive right to use the Warren’s Cases, Warren Case Files and
related materials for all the Warren investigations up to and including July 26,
1981. This includes, but is not limited to, the Warrens’ Amityville, Annabelle,
Enfield, Borley Rectory(Borley Nun) and Perron Farmhouse cases and Case
Files that Defendants based their films on.
c. The no “Competing Work” provision of the Prentice Hall Agreement prohibited

m

Lorraine Warren from entering into any deal that granted any party the right to

co

make any movie based on either the Warren’s cases, Warren Case Files and
related materials or any movie based on the Warrens’ lives and experiences as

e.

paranormal investigators. See Exhibit 12 at “Competing Work 15.”

in

d. Under the Collaboration Agreement, Lorraine Warren cannot unilaterally grant

dl

any rights without the knowledge of and unanimous written consent of Plaintiff
-- consent which neither she nor Defendants ever sought or obtained. There

ea

were absolutely no rights that Lorraine Warren conveyed to New Line that

D

would have allowed the studio to legally make their franchise of motion picture
– and the Defendants knew this, but elected to proceed anyways.

23.

The following table summarizes the Defendants’ works and their separate

violations of the Copyright Act (infringement of Plaintiff’s copyright protected rights of
distribution, performance, reproduction and right to authorize derivative works contained in his
exclusive subsidiary motion picture rights to The Demonologist), Defendants’ productions being
unlawful (i.e. violations of the no “Competing Work” clause of the Prentice Hall Agreement and
separate violation of the no “unilateral” sale of rights provision under the Collaboration
- 16 -
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Agreement), as well as his (Brittle) separate, unrelated and non-preempted state law claims of
Defendants’ misappropriation of his property (i.e., exclusive “right to use”) the Warrens’ Cases,

D

ea

dl

in

e.

co

m

Case Files and related materials):

///
- 17 -
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THE INFRINGING, UNLAWFUL AND MISAPPROPRIATING WORKS

DEFENDANT’S
WORK

INFRINGES
ON
PLAINTIFF’S
COPYRIGHT
PROTECTED
SUBSIARY
RIGHTS

UNLAWFULL
UNDER THE
NO
“COMPETING
WORK”
PROVISION*

UNLAWFULL
UNDER THE
NO
UNILATERAL
SALE
PROVISION⁑

MISAPPROPRIATES
PALINTIFF’S
EXCLUSIVE RIGHT
TO USE WARREN
CASES, CASE FILES
AND MATERIALS⁂

(*Prentice Hall
Agreement)
Exhibit 12

(⁑Collaboration (⁂Collaboration
Agreement)
Agreement)
Exhibit 5 at “8.” Exhibit 5 at “11.”

YES

YES

YES

YES

THE COJURING 2

YES

YES

YES

YES

ANNABELLE

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

dl

in

e.

co

THE COJURING

m

ALREADY RELEASED

YES

D

ANNABELLE 2

ea

IN PRODUCTION

THE NUN

YES

ANNOUNCED/PRELIMINARY SCRIPTING
CONJURING 3

YES

YES
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24.

Defendants knew of Plaintiff’s book and his rights related thereto before their first

The Conjuring movie script was ever written. Defendant New Line told the writers on the original
The Conjuring movie, Defendants Chad and Carey Hayes, not to read Plaintiff’s The Demonologist
because “the studio did not have the rights” to the book. Defendant New Line’s own head of
Business Affairs and legal counsel Craig Alexander (“Mr. Alexander”) admitted in his testimony
in a legal proceeding that: (i) New Line took not only took Plaintiff’s exclusive right to use the
Warrens’ Perron Farmhouse Case File; (ii) New Line knowingly took portions of the Annabelle

m

chapter of The Demonologist and used it in their original The Conjuring movie – despite the fact

co

they knew they did not have the right to do so; and (iii) they knew there existed subsidiary motion
picture rights and copyrights in and to The Demonologist book authored by Plaintiff.
In this aforementioned legal proceeding, when asked if the studio used portions of

e.

25.

in

The Demonologist – portions they had no permission to use –Mr. Alexander stated that Defendant

dl

indeed used such portions of Brittle’s book. See Exhibit 7. In Mr. Alexander’s first section of
testimony, reproduced in part below (See Exhibit 7), he testified that New Line acquired the

ea

entirety of the film rights to The Demonologist book via a 2009 Option Quitclaim Agreement. See

D

Exhibit 8 (“2009 Option Quitclaim Agreement” also referred to as the “2009 OQA”). This is a
document that was later was re-executed as the 2011 Lorraine Warren Option Quitclaim
Agreement (herein the “2011 OQA”). In his testimony, Mr. Alexander states:

Q. ARE THE FILM RIGHTS TO "THE DEMONOLOGIST" BOOK
RIGHTS THAT, UNDER THE TERMS OF THE OPTION
QUITCLAIM
AGREEMENT, ARE OWNED BY NEW LINE?
A. [ALEXANDER]YES.

- 19 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 20 of 85 PageID# 902

Q. AND TURNING YOUR ATTENTION AGAIN TO THAT SAME
PROVISION, WHERE IT SAYS "ANY AND ALL RIGHTS
HERETOFORE AND HEREAFTER ACQUIRED IN CONNECTION
WITH THE PROPERTY," ONE OF THE PROPERTIES IS THE
ENTIRE CASE FILE LIBRARY OFTHE WARRENS'
PARANORMAL INVESTIGATIONS, RIGHT?
A. YES.
Exhibit 7.
26.

Mr. Alexander’s testimony is at odds with the 1976 Copyright Act, 17 U.S. Code §

m

204, which states that for a copyright to be legally transferred said transfer must be: (i)

co

memorialized in writing; and, (ii) the specific copyright to be transferred must be enumerated in

e.

that transfer document; and (iii) the transfer document must be signed by the owner of the
copyright. If all three of these requirements have not been met, then there is no transfer of copyright

Mr. Brittle has never signed such a transfer document or any document with

dl

27.

in

under Federal Law.

ea

Defendants. Brittle did not sigh the 2009 or 2011 OQA Agreements and they never mention The
Demonologist book or Demonologist copyright by name. As a result, and under applicable law,

D

there has never at any time been any transfer to Defendants of either the copyright to The
Demonologist or Brittle’s subsidiary film rights.
28.

Brittle is the sole and exclusive owner of the subsidiary motion picture rights to The

Demonologist and the copyright protected rights therein of performance, distribution, reproduction
and exclusive right to authorize derivative works. Brittle has never signed any transfer agreement
for his motion picture rights. Brittle has never been a party to any document or any agreement
with Defendants. As a result, no transfer of either the copyright to The Demonologist nor Brittle’s

- 20 -
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subsidiary motion picture right has ever occurred or been effectuated.
29.

Also, under the Copyright Act as a co-owner of the copyright to The Demonologist,

Lorraine Warren cannot enter into an “exclusive” sale of all “right, title and interest” in that literary
work to New Line. At best, a co-owner of a copyright can enter into a non-exclusive license for
the copyrighted property.2 However, in this case there are at least two issues that prevent even the
non-exclusion option from being permitted:
a) First, the Collaboration Agreement, per the Copyright Act, serves as an

m

“agreement to the contrary.” Such written agreement to the contrary allows

co

parties to agree to override the default rules of the Act. The default copyright
rules would allow a copyright co-owner to enter into a “non-exclusive license”

e.

for a co-owned copyright. However, as an agreement to the contrary, the

in

Collaboration Agreement prohibits Warren, a co-owner of the copyright, from

dl

transferring any rights, even non-exclusive ones, without Brittle’s consent and
permission (which he never gave). See Exhibit 5 at “8.”3

ea

b) Second, the agreement Warren entered into with Defendant New Line (the 2011

D

OQA) (Exhibit 6) is not “non-exclusive,” it is “exclusive” and therefore also
unlawful under the Copyright Act.4 See Exbibit 6. Specifically, the Agreement

2 The co–owners of a copyrighted work in the United States may license unilaterally only if the license is
nonexclusive, and subject to a duty to account to their co–owners for a ratable share of the profits from the license. 1
Nimmer on Copyright §§ 6.10 & 6.11(2006)
3 Similarly, “[i]n the absence of an agreement to the contrary, one joint owner may always transfer his interest in the
joint work to a third party, subject only to the general requirements of a valid transfer of copyright. However, one
joint
owner does not have the power to transfer the interest of another joint owner without the latter’s consent. .” 1
Nimmer on Copyright § 6.11 (2006)
4 Any transfer of copyright ownership that transfers the interests of both joint owners must be unanimous among
co–owners; an exclusive license is defined by the law as a variety of transfer of the joint interests in the copyright
and therefore, must be jointly agreed. .” 1 Nimmer on Copyright § 6.11 (2006)

- 21 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 22 of 85 PageID# 904

provides:
“4. Grant of Rights: If the option is exercised, Purchaser
shall own, and subject only to such exercise Owner assigns
and sells to Purchaser, exclusively, in perpetuity and
throughout the universe, all right, title and interest in the
Property except for the Reserved Rights specified below.”
Exhibit 6.
30.

There is no reasonable construct of the 2009 OQA, the 2011 OQA nor the

Copyright Act under which New Line can claim it lawfully received any rights whatsoever of, or
by, Plaintiff.
It is also worth noting that New Line admits, by way of Mr. Alexander’s testimony,

m

31.

co

that there are indeed film rights to The Demonologist. The import of Mr. Alexander’s statement is

e.

that Defendants willfully and maliciously used said film rights which belonged exclusively to
Plaintiff, and made and continue to make their franchise of movies even though they possess no

In his JAMS testimony (New Line vs DeRosa-Grund) Mr. Alexander freely

dl

32.

in

rights to do so.

ea

admitted Defendants used portions from The Demonologist, a book in which they had no copyright

10):

D

or subsidiary film rights, in Defendants’ making the original The Conjuring movie (See Exhibit

Q. WAS THERE ANYTHING ABOUT "THE DEMONOLOGIST" IN YOUR
MOVIE [referring to The Conjuring]?
A. [Alexander] ANYTHING ABOUT THE -- OR FROM
"THE DEMONOLOGIST"?
Q. EITHER ONE, ABOUT OR FROM.
A. YES.
Q. WHAT ABOUT OR FROM "THE DEMONOLOGIST" WAS IN
- 22 -
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YOUR FIRST MOTION PICTURE?
A. I DON'T KNOW IF THE PERRON -"CONJURING"/PERRON
CASE FILE IS IN THERE, BUT THERE'S SOME REFERENCE
TO
"ANNABELLE" IN -- THERE'S SOME ELEMENTS OF
"ANNABELLE" IN OUR PICTURE.”

33.

Incredulously, Defendants continued with malice aforethought to disregard and

m

encroach upon Plaintiff’s rights, including but not limited to his copyright protected subsidiary
rights to The Demonologist, to make their The Conjuring, The Conjuring 2, Annabelle, Annabelle

co

2 as well as their announced The Conjuring 3 sequel and The Nun spin-off movies. Defendants

e.

have built a billion-dollar franchise based on rights they knew they did not possess. Defendants
knew prior to their original The Conjuring movie they did not have the requisite rights that they

in

needed from Plaintiff to make their movies. Indeed, they went ahead even after Plaintiff’s lawyer

dl

sent a “Cease and Desist” letter to Defendant New Line telling them to stop, that New Line did not

ea

have the right to make their Annabelle and The Conjuring 2 movies. See Exhibit 11. Defendants
ignored Plaintiff’s rights yet again and went ahead and made The Conjuring 2, Annabelle 2 and

D

are in the process of making The Nun and The Conjuring 3. Defendants have willfully and
repeatedly and knowingly ignored Plaintiff’s rights and this wrongful behavior continues to this
day.

A. THE DEMONOLOGIST AND 1978 PRENTICE HALL AGREEMENT –
SUBSIDIARY MOVIE RIGHTS GRANT & NO COMPETING WORK
PROVISION
34.

Ed and Lorraine Warren founded The New England Society for Psychic Research
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in 1952 with the goal to investigate hauntings, the supernatural and paranormal occurrences. Since
that time, the Warrens claim to have investigated thousands of cases of possession, demonic
infestations, hauntings and other supernatural events as paranormal investigators.
35.

In 1978, Ed and Lorraine Warren were in discussions with publishing company

Prentice Hall to have a book written, the subject of which was the Warrens’ lives and
experiences as paranormal investigators. Prentice Hall wanted the book to be written by Jay
Anson, the author who wrote a book of similar genre entitled “The Amityville Horror,” published

m

by Prentice Hall in September of 1977. However, before any terms materialized between the

co

parties, author Jay Anson became ill and could not take on the project. Mr. Anson died in March
of 1980 from complications of that prolonged illness.

During the initial conversations between Ed and Lorraine Warren, Jay Anson, and

e.

36.

in

Prentice Hall, Ed and Lorraine Warren received a handwritten letter from George and Kathy Lutz,

dl

attached as Exhibit 24. George and Kathy Lutz were the subjects of Jay Anson’s book, The
Amityville Horror. In their letter, the Lutzs cautioned the Warrens as to what to be “concerned”

ea

about in negotiating any deal with Anson and Prentice Hall. Mr. Lutz’s caution was based on the

D

Lutz’s own experiences and problems with Anson and Prentice Hall on the Amityville Horror
book. Ed and Lorraine Warren forwarded this letter to Brittle in or about April of 1978. The
concerns listed in the letter included use and control of the Warren’s materials and any subsequent
movie rights. In other words, the Warrens went into the deal with Prentice Hall with their eyes
wide open.
37.

Subsequent to Anson being unable to proceed, in or about early 1978, Ed and

Lorraine Warren met with another writer recommended by Prentice Hall, Gerald Brittle. Mr.
Brittle is a writer with advanced degrees in literature and psychology, specializing in mystical
- 24 -
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theology. Plaintiff told Prentice Hall and the Warrens that book they were contemplating on the
subject of the Warrens’ lives and experiences as paranormal investigators, as well as the Warrens’
cases, Warren Case Files and related materials, had to be an objective book regarding supernatural
phenomena.
38.

The parties agreed that Brittle would write the book about the Warrens. They also

agreed that Ed and Lorraine Warren would give Brittle the exclusive right to their Cases, Case
Files and universe of related materials in exchange for him authoring a book about their lives and

m

experiences as paranormal/psychic investigators. These “Warren Case Files” or “Case Files” as

co

they are referred to herein included, but were not limited to, the Warrens’ investigations (i.e.,
“Cases”), “Case Files” as well as their vocal recollections, stories, cases, tape recordings,

The Warrens then went into negotiations for a deal with Prentice Hall and Gerald

in

39.

e.

proprietary information and other materials relating to those investigations.

dl

Brittle for a book based on the Warren’s “lives and experiences” as paranormal/psychic
investigators, and their universe of materials, i.e., the Warren Case Files. The Warrens did this

ea

with the full benefit of the experience of George and Kathy Lutz as to what terms the Warrens

40.

D

should themselves “try” to get in making their own book deal.
In November of 1978, Mr. Brittle and the Warrens executed a written contract with

Prentice Hall to publish The Demonologist (referred to as the “Prentice Hall Agreement” herein).
See Exhibit 12.
41.

Under the Prentice Hall Agreement, Mr. Brittle and the Warrens granted the

publisher the exclusive copyright protected publishing and subsidiary rights to the “unpublished
work.” Per the Prentice Hall Agreement, the unpublished book was to be based on the
Warrens’ lives and experiences as paranormal investigators, which was to be titled:
- 25 -
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“The Demonologist: The Extraordinary Career of Ed and Lorraine Warren.”
See Exhibit 12 at “1.”
42.

The Demonologist contains entire individual chapters devoted to each of the

Warrens’ Annabelle, Amityville and Enfield cases and Case Files. The Demonologist also talks
about the Borley Rectory/Borley Nun case.
43.

Under this same Prentice Hall Agreement, the Warrens and Brittle granted Prentice

Hall “exclusive subsidiary rights,” including but not limited to film/motion picture rights to the

m

work which includes the Warren Cases Files and Warren Cases that are contained in the book. See

44.

co

Exhibit 12 at “1.” and “5.”

Under the Prentice Hall Agreement, Ed and Lorraine Warren, along with Gerald

e.

Brittle, agreed that “during the term of the agreement” they would not “contract or furnish” any

in

“work upon the same subject matter that shall conflict with the sale of the work,” (i.e., compete

dl

with the exclusive publishing and subsidiary rights. Subsidiary rights which the publisher had
exclusive contractual control over). See Exhibit 12 at “5.” and “15.” By the terms of the no

ea

“Competing Work” provision in the Prentice Hall Agreement, the Warrens themselves are

D

prohibited from selling any movie rights for any motion picture that is based on the Warrens’ lives
and experiences as well as their cases and Case Files that appear in the book, as they are covered
by the exclusive publishing and subsidiary rights granted to Prentice Hall.
45.

In other words, once the Warrens executed the Prentice Hall Agreement, by virtue

of that agreement’s no “Competing Work” provision (See Exhibit 12 at “15.”), the Warrens could
not later sell any motion picture rights that are based on the same subject matter as the work. They
are, quite simply, not permitted to sell motion picture rights based on their lives and experiences
as paranormal investigators nor based on any of the Warrens Cases, Case Files and related
- 26 -
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materials that appear in The Demonologist.
46.

Under the Prentice Hall Agreement, the “life” of the publishing rights and

subsidiary rights run for different terms.
47.

The “term” for the life of the publishing rights runs until such time the “work shall

go out of print and off sale for six (6) months in all editions.” Exhibit 12 at ”14.”
48.

Separately, the exclusive subsidiary rights (i.e., the film and television rights)

granted by the Warrens and Brittle to Prentice Hall run for a term based not on the book being in

m

print, but rather based on and for the “full term of the copyright and all renewals and extensions”

49.

co

of The Demonologist book. Exhibit 12 at “1.”

The publishing rights granted by the Warrens and Brittle to Prentice Hall terminated

However, the term of and for the subsidiary rights is still live as the copyright to

in

50.

e.

per the Prentice Hall Agreement in April 18, 1986, when the work went out of print (Exhibit 25).

51.

dl

the work is still in full force and effect and will remain so for at least the next seventy years.
The Prentice Hall Agreement states that the agreement between the Warrens, Brittle

ea

and Prentice Hall shall be “binding upon and inure to the benefit of …the successors and assigns

D

of the Publisher but no assignment shall be binding on either of the parties without the consent of
the other.” Exhibit 12 at “19.” The Warrens fully consented to the transfer of the subsidiary rights
from Prentice Hall to Brittle as evidenced by their signature on the transfer document. See Exhibit
12. The no “Competing Work” provision of the Prentice Hall Agreement is binding on Warren
and inures to the benefit of Brittle.
52.

The Prentice Hall Agreement also states that the agreement “shall not be subject to

change or modification, in whole or in part except by written instrument” signed by all the parties
and there is no such writing in existence.
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B. THE COLLABORATION AGREEMENT - NO UNILATERAL GRANTS OF
RIGHTS AND BRITTLE’S EXCLUSIVE RIGHT TO USE THE WARREN CASE
FILES
53.

On November 20, 1978, twelve days after the Prentice Hall Agreement was

executed, Ed & Lorraine Warren and Plaintiff Gerald Brittle, entered into a Collaboration
Agreement. See Exhibit 5.
54.

The Collaboration Agreement sets forth Brittle and the Warrens’ “understanding

with respect to their respective rights in the Work,” and defines how Brittle and the Warrens deal

The Collaboration Agreement provides and clarifies that with regard to The

co

55.

m

with each other as well as their rights and respective roles. See Exhibit 5.

Demonologist and the rights related thereto (i.e. subsidiary, publishing, royalties, etc.), that the

e.

Warrens and Brittle agree that Brittle was at all times the book’s sole author and to be “hereinafter

in

referred to as ''the Author,” and that Edward Warren and Lorraine Warren, who were at no time

56.

dl

ever authors of the book, were “hereinafter referred to as “the Subjects” See Exhibit 5.
The Collaboration Agreement further provides that the Warrens and Brittle are

ea

simultaneously entering into a publishing contract with Prentice-Hall for a book entitled “The

D

Demonologist (hereinafter referred to as "the Work"), about the Warrens lives and experiences as
paranormal investigators. See Exhibit 5. The subject matter of the book is clear and unmistakable.
57.

The Collaboration Agreement does not change or modify Brittle’s or the Warren’s

rights or obligations vis-à-vis the publisher under the Prentice Hall Agreement. It only changes
how the Warrens and Brittle deal with each other, and their rights relating to each other.
58.

The Collaboration Agreement delineated the payments and royalties that each of

the Warrens and Brittle would receive for the disposition of any rights to The Demonologist, not
inclusive of those rights which were to contractually revert solely to the Author (Brittle) (i.e.,
- 28 -
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subsidiary motion picture rights which were solely Brittle’s) upon termination of the Prentice Hall
Agreement. (As discussed below, said subsidiary rights contractually reverted to Brittle before the
termination of the Prentice Hall Agreement5 under the First Amendment to the Prentice Hall
Agreement6.
59.

The term of the Collaboration Agreement is “co-extensive” with the life of the

copyright for The Demonologist. See Exhibit 5.
60.

The Collaboration Agreement states that the “sale, lease, any contracts for any

m

rights jointly owned by Brittle and the Warren could not be disposed of unilaterally by either of

co

them. Any such disposition required “unanimous consent” of both Brittle and Warren to effectuate
any transfer. Exhibit 5 at “8.” This provision delineates how the parties agreed that the

e.

Collaboration Agreement would function as an “agreement to the contrary” changing the default

in

rules of the Copyright Act. When Brittle and Warren later agreed to and executed the First

dl

Amendment to the Prentice Hall Agreement (Exhibit 13) immediately reverting the subsidiary
motion picture rights to Brittle, the Warrens executed that agreement acknowledging their

ea

“unanimous consent” to same. See Exhibit 13.

Under the Collaboration Agreement the Warrens state they are giving Brittle

D

61.

extensive portions of the material. This material shall include (but is not limited to) “extensive
portions of material which are the vocal recollections of the Subjects [Warrens].” Exhibit 5 at “11.
This same provision grants Brittle the exclusive “right to use” all of the Warrens materials. That
the “materials” the Warrens gave to Brittle were extensive and not limited to vocal recollections,
is evidenced by not only the content of The Demonologist book itself, but it is confirmed by Mrs.

5 See Exhibit 12.
6 See Exhibit 13.
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Warren in a taped phone call of June 26, 1980. See Exhibit 26 hereto the “Perron Taped Phone
Call.” During the call, Mrs. Warren states to Caroline Perron that she and Ed Warren gave Brittle
“all” their “materials” including their “case histories [Case Files]” for the book Brittle was writing.
See Exhibit 26 on CD attached to Complaint.
62.

Brittle wrote the book (The Demonologist) in accordance with the parties’

agreement and it was first published on January 6, 1980. The book’s subject matter includes the
Warrens lives and experiences as paranormal investigators as well as a recounting of the claims of

m

the Warrens and those involved in the cases they investigated, various Warrens Cases and Case

co

Files and material related thereto.

C. AMENDMENT TO PRENTICE HALL AGREEMENT - WARREN AGREES TO
IMMEDIATELY TRANSFER ALL SUBSIDARY RIGHTS TO BRITTLE
Under the terms of the Prentice Hall Agreement, the subsidiary rights to the

e.

63.

in

“Work”, inclusive of the subsidiary film and television rights to The Demonologist, and the

dl

subsidiary film rights to the Warrens cases/Warren Case Files contained within the book (including

ea

the Warrens’ Amityville, Enfield, Annabelle and Borley Rectory/Borley Nun cases), were to revert
to the Author (Brittle) upon termination of the Prentice Hall Agreement. Under that reversion

D

scenario Prentice Hall would not be entitled to any proceeds of Brittle’s sale or license of the
subsidiary rights.
64.

However, later Prentice Hall decided that it wanted to modify such term so that the

publisher would still enjoy a portion of the subsidiary right sale revenues, even after a reversion.
On December 8, 1981, the Warrens, Brittle and Prentice Hall executed an amendment to the
Prentice Hall Agreement (Exhibit 13 hereto the “Prentice Hall First Amendment”). Under that
Prentice Hall First Amendment, the parties agreed not to wait until the publishing agreement
terminated to deal with the reversion of the subsidiary film and television rights. Under this First
- 30 -
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Amendment to the Prentice Hall Agreement, the Warrens agreed that upon execution the document
the subsidiary film and television rights to the book immediately became Brittle’s and Brittle’s
alone as the “author”:
“Upon signature by all parties, the control of the subsidiary rights
enumerated in paragraph 5. (6) The right to sell or license
through-out the world: (a) Motion Picture (b) Dramatization (c)
Radio (d) Television will revert to the author.”
Exhibit 13 at ¶2. Per the prior executed Collaboration Agreement, the Warrens agreed that Brittle
alone would be the “author.” Under the Prentice Hall First Amendment, which the Warrens agreed

m

to and executed, the subsidiary motion picture and television rights immediately reverted and were

co

assigned by Prentice Hall to Brittle, the author. These motion picture and television rights remain

e.

with Brittle to this day.

65.

in

D. DEFENDANTS WILLFUL AND MALICIOUS MISSAPPROPRIATION OF
PLAINTIFF’S RIGHTS
There is not now, nor has there ever been any agreement between any of the

Nonetheless,

with

knowledge

aforethought,

the

Defendants

willfully

D

66.

ea

delineated herein.

dl

Defendants and Plaintiff conveying any of Plaintiff’s rights nor his property to Defendants as

misappropriated Plaintiff’s property, including Plaintiff’s exclusive contractual “Right to Use” the
Warren Cases and Case Files.
67.

The Plaintiff was accorded, by virtue of the Collaboration Agreement he executed

with Ed and Lorraine Warren in November of 1978, the exclusive right to use the Warren’s Cases,
Warren Case Files and related materials thereto that the Warrens investigated up to and inclusive
of the date of July 26, 1980. The Warren’s Cases, Case Files and related materials include their
vocal recollections, stories, cases, tape recordings and proprietary information pertaining to their
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aforementioned paranormal investigations. Large portions of the material included in the Warren
Cases given to Brittle are recorded vocal recollections of Ed and Lorraine Warren speaking about
their cases.
68.

The Warren Cases include, but are not limited to, Ed and Lorraine Warren’s

involvement with the investigations of the Amityville, Enfield, Annabelle, Borley Nun and Perron
Farmhouse (The Conjuring) cases.
69.

This contractual “right to use” is a property right and Plaintiff will show below that

With knowledge aforethought, the Defendants willfully infringed on Plaintiff’s

co

70.

m

this claim is neither pre-empted nor subsumed by the Copyright Act.

copyright protected rights. This includes Plaintiff’s Exclusive Subsidiary Motion Picture Rights.
Brittle exclusively owns, by virtue of contract, certain Subsidiary Rights to the

e.

71.

in

book, The Demonologist, written by Plaintiff, and granted to him under the terms of the

dl

aforementioned 1978 Prentice Hall Agreement and the First Amendment to that agreement. See
Exhibits 5, 12 and 13. Within Plaintiff’s exclusive copyright protected subsidiary rights include;

ea

but are not limited to, the motion picture/film rights, television and dramatic rights for the Warrens’

D

paranormal investigations, Warren Case Files and related materials including; the cases of
Amityville, Enfield, Annabelle and the Borley Nun which are all contained in The Demonologist
book. These subsidiary motion picture rights of the Plaintiff that the Defendants infringed on
include his copyright protected rights of reproduction, distribution, public performance and his
exclusive right to make derivative works.
72.

The Defendants knew about Plaintiff’s book, The Demonologist, and his exclusive

rights. On September 21, 2015 Plaintiff’s attorney sent the studio Defendants a formal “Cease and
Desist” letter. See Exhibit 24. Despite this knowledge, the Defendants disregarded Plaintiff’s rights
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and proceeded to make theatrical motion pictures that include and encompass Plaintiff’s property,
(i.e., Plaintiff’s exclusive right to use the Warren Cases) and infringe on his subsidiary motion
picture rights. These motion pictures, part of Defendants’ franchise of The Conjuring movies, are
a direct result Defendants’ willful acts of infringement and separately their misappropriation and
unlawful exploitation of Plaintiff’s property include the already theatrically released The
Conjuring, Annabelle and The Conjuring 2. The Defendants other motion pictures either in postproduction (Annabelle 2) or pre-production (The Nun), which are part of The Conjuring franchise,

m

are also a direct result Defendants’ infringement as well as separately misappropriating and

73.

co

unlawfully exploiting Plaintiff’s property.

Defendant Warner Brothers had specific knowledge of Plaintiff and The

e.

Demonologist as far back as the summer of 1997. At that time, Ed and Lorraine Warren told

in

multiple parties that they had entered into a deal with Warner Brothers for the Warrens’ lives and

dl

experiences as paranormal investigators. This is supported by first-hand accounts of those that
witnessed an “archivist” from Warner Brothers spending a week at the Warren home in Monroe,

ea

Connecticut going through the Warrens Case Files and talking to the Warrens in order to find a

D

case for the studio to make into a movie. Lorraine Warren also told witnesses the deal with Warner
Brothers “superseded” her deal with Brittle. One such person who witnessed the foregoing and
had a direct conversation with the Warrens regarding the Warner Brothers “Demonologist” movie
deal was Yolande Suzin, a confidant and friend the Warrens who witnessed these events and had
conversations directly with Ed and Lorraine Warren regarding same. See Exhibit 28 (“Yolande
Suzin Email” of February 12, 2014).

///
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74.

The foregoing is further supported by a “screenshot” of the Warren’s own website

(Warrens.net) as it was on October 13, 1999 via the Internet Wayback Machine website (Exhibit
14), where the Warrens announce to the world that “scripting was in progress” for their
aforementioned “THE DEMONOLOGIST” movie with Warner Brothers. See Exhibit 14. The
Warrens announced not only the name of the movie; but, also showed an image of the source

in

e.

co

m

material for that movie, positioned directly opposite the Warner Brothers logo.

The image of the source material the Warrens displayed on their website is the

ea

75.

dl

Exhibit 14.

cover of The Demonologist book which is on the left. See Exhibit 29 (“Demonologist Cover 1”.

D

The text between the images states the name of the movie is “The Demonologist.” The name and
image of the studio that the Warrens displayed as having done the deal with them and was making
“The Demonologist” movie is on the right – Defendant Warner Brothers. See Exhibit 30 (“Warner
Brother Logo” from the website http://www.logosays.com/warner-bros-logo/ ).
76.

The image of the source material that Warren and Warner Brothers were using for

the movie was “The Demonologist” book. The subsidiary motion picture rights to the book were
not the Warrens to give to Warner Brothers, they belonged to the Plaintiff.
77.

However, at that time back in 1997, Plaintiff Brittle was not aware that Warner
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Brothers had done a deal with the Warrens - a deal that both infringed on his exclusive contractual
subsidiary motion picture rights and separately misappropriated his exclusive right to use the
Warren Case Files. This 1997 deal, which was not disclosed to Brittle by either the Warrens or
Warner Brothers, also violated the no “Competing Work” provision that the Warrens were bound
to under the Prentice Hall Agreement.
78.

Brittle was also not aware of the Warrens illegal and unilateral disavowing of their

contractual obligations to Brittle that were, and remain in full force and effect. Brittle was also

m

only recently made aware of the Warrens knowing participation with Warner Brothers in a

79.

co

business conspiracy and fraud against him that began with this unlawful 1997 deal.7
It is inconceivable that Warner Brothers, a company with vast legal resources, that

e.

has done thousands of deals over decades for motion picture rights, nor its subsidiary New Line,

in

both of whom who incorporate “Chain of Title” conditions precedent in the deals they make for

dl

motion picture rights, were not aware of Brittle, the Prentice Hall Agreement, the Collaboration
Agreement and the First Amendment to the Prentice Hall Agreement during any of the three times

80.

D

Warren.

ea

they conducted their own due diligence pursuant to the deals they did with Lorraine and Ed

Additionally, as more fully described herein, per the terms of the 1978

Collaboration Agreement, Brittle owns the exclusive right to use the Warrens’ “Bewitched
Farmhouse” case (aka the Perron Farmhouse Case which was the basis of the Defendants’ motion
picture The Conjuring). Plaintiff’s exclusive right to use this particular case is memorialized in the
Collaboration Agreement.

7 Brittle only recently became aware of the Warrens unlawful 1997 deal with Warner Brothers through an email
from a party with first-hand knowledge of same attached as Exhibit 28.
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81.

That the Warren’s specifically gave the Perron Farmhouse Case and Case File to

Brittle (under the Collaboration Agreement) is further evidenced and corroborated in the recorded
telephone call between and among Plaintiff, the Warrens and Caroline Perron that occurred on
June 26, 1980. See Exhibit 26. Transcription of the relevant part of the audio recording of that
phone call is found at the 0:56 second mark, where Lorraine Warren states to Caroline Perron:

e.

co

m

Lorraine Warren: “Well listen hon, let me tell you why we were coming
up to see you today. We met a young man who is very interested in
doing some writing [Brittle] and we have a publisher [Prentice Hall]
who is very interested in publishing some material. And we [Brittle
and the Warrens] went through all our case histories… tapes…you
know things like that…, and we were listening to them and this
writer listened to your tape and was rather interested in writing the
story of what happened to you at that Rhode Island home [the
Perron farmhouse]. But we wondered… are you people…do you want
to? .... are you willing to go through with the interview [with Brittle]?
Caroline Perron: “Well yeah I always had it in my mind to tell the story….”

It is clear that the Warrens gave Brittle the Perron Farmhouse Case as part of the

dl

82.

in

Exhibit 26.

ea

Warren Cases, Case Files and related materials that he had the exclusive right to use under the
Collaboration Agreement.

Plaintiff has never granted permission for Defendants to use this or any of his

D

83.

property or rights and it was not until within three years of this filing that Plaintiff came to learn
of the wrongdoing complained of herein.
84.

On September 21, 2015, Plaintiff served Defendants Warner Brothers and New

Line with a Cease and Desist letter, (See Exhibit 27 (“Cease and Desist Letter”)). and reproduced
in part below), that clearly notified them that Plaintiff never granted them permission to use any
of the Warren materials under Plaintiff’s exclusive contractual right to use same. The letter

- 36 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 37 of 85 PageID# 919

m

provided in pertinent part:

The Cease and Desist Letter also notifies Defendants Warner Brothers and New

e.

85.

co

Exhibit 39 at ¶¶ 2-3.

Line that they are infringing on Plaintiff’s subsidiary motion picture rights which include his

in

copyright protected rights of reproduction, performance, distribution and the exclusive right to

dl

authorize derivative works. Plaintiff’s letter also clearly stated that he did not consent to the

D

ea

filming and production of The Conjuring 2. Exhibit 27. The letter specifically states:

Exhibit 39 at Page2, ¶1.
86.

Defendants disregarded the letter and gave little, if any, consideration at the

implications of violating Plaintiff’s rights. Defendants’ counsel claimed in a response to the Cease
and Desist Letter, dated October 15, 2015, that the movies were based not on anything contained
in The Demonologist book, but rather based on “historical facts.” See Exhibit 30 (“NL-WB
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Response Letter”). This is despite the fact that the entirety of the Defendants’ marketing, as
discussed in great detail below, claims that the movies are based on the “Case Files of the Warrens”
– Case Files to which the Plaintiff has the exclusive right of use.
87.

New Line’s attempt at conjuring an excuse for its flagrant misappropriation and

conversion of Brittle’s property (his exclusive right to use the Warren cases) and infringement of
his subsidiary rights is belied by a slew of public documents and statements by the Defendants
themselves. In one such example, the movie industry website Deadline.com spoke with Warner

movie.

2

See

Exhibit

32

(“Deadline

Article

July

20,

2016”)

co

Conjuring

m

Bros. president of worldwide distribution Veronika Kwan Vandenberg about Defendants’ The

(http://deadline.com/2016/07/the-conjuring-2-third-highest-grossing-horror-franchise-box-office-

e.

1201789474/)) The article at paragraph 6 stated:

Exhibit 32 at ¶ 6.

The Defendants’ entire franchise of The Conjuring movies are not based on

ea

88.

dl

in

“The [Conjuring] series follows the Warrens’ actual cases, and the
sequel sees them travel to north London to help a single mother raising
four children alone in a house plagued by malicious spirits.”

D

historical fact, but on the Warrens Case Files that Plaintiff has the exclusive “right to use”, a right
he has never granted to the Defendants. Plaintiff will also show below that an “actual case” of the
Warrens should never be conflated with fact, historical or otherwise. The evidence presented by
Plaintiff herein leaves no doubt as to the Warrens’ total lack of credibility regarding their business
dealings as well as their Cases and Case Files.
89.

At no time did New Line’s counsel ever address the substantive issue in Plaintiff’s

September 21, 2015 Cease and Desist letter. New Line did not address that Mrs. Warren did not
have the legal right to give New Line any rights unilaterally without Brittle’s permission. New
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Line did not address their infringement on Brittle’s copyright protected subsidiary rights. New
Line did not address the no “competing preclusion” that acts as a legal barrier to all of Defendants’
The Conjuring franchise of movies.
90.

Even if Plaintiff did not enjoy copyright protected subsidiary rights or the exclusive

“right to use” the Warren Case files that they investigated through July 26, 1980, the no
“Competing Work” provision that Lorraine Warren agreed to under the Prentice Hall Agreement
(Exhibit 12) still means that at no time can she enter into any agreement with any party to:

m

a) make a movie on the same general subject as The Demonologist book – the

co

Warrens live and experiences as paranormal investigators; or,
b) make a movie specifically about those Warren cases, Warren Case Files

e.

and related materials in The Demonologist – including the Warrens

With regard, specifically to Brittle’s exclusive right to use the Warren’s cases,

dl

91.

in

Amityville, Enfield, Annabelle and Borley Nun investigations -

Warren Case Files and material related thereto granted to him under the Collaboration Agreement,

ea

this is not a copyright right, it is a property right. “The right to performance of a contract and the

D

right to reap profits therefrom are property rights which are entitled to protection in the courts.”
Worrie v. Boze, 198 Va. 533, 536, 95 S.E.2d 192, 196 (1956). Defendants acted at all times
knowingly, intentionally, purposefully, and without lawful justification in interfering with
Plaintiff’s exclusive property right to use the Warren’s Cases, Cases Files and materials related
thereto granted to him by the Warrens under the Collaboration Agreement.
92.

Under Virginia Law section 18.2-500, “[a]ny person who [is] injured in his

reputation, trade, business or profession by reason of a violation of § 18.2-499” may seek relief in
a civil court. In turn, Virginia Code section 18.499 imposes liability on: “[a]ny two or more persons
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who combine, associate, agree, mutually undertake or concert together for the purpose of (i)
willfully and maliciously injuring another in his reputation, trade, business or profession by any
means whatever or (ii) willfully and maliciously compelling another to do or perform any act
against his will, or preventing or hindering another from doing or performing any lawful act . . .”
b. The statute specifically allows for the recovery of treble damages and “the costs of suit,
including a reasonable fee to plaintiff's counsel.” The statute also provides for damages if a
plaintiff proves an attempted business conspiracy.
Plaintiff, under his state law claim, is entitled to the disgorgement of Defendants’

m

93.

co

entire combined profits arising from, or related to, their knowing misappropriation and unlawful
conversion of Plaintiff’s property, specifically his exclusive right to use the actual Warren cases,

e.

Warren Case Files and materials related thereto. Pursuant to Virginia’s business conspiracy statute,

in

Plaintiff is entitled to recover three-fold his damage, including the loss of profits he sustained as a

dl

result of the illegal conspiracy among Defendants and Lorraine Warren, in addition to punitive
damages. Advanced Marine Enters., Inc. v. PRC Inc., 501 S.E.2d 148, 154 (Va. 1998).
Defendants’ combined estimated profits are only able to be approximated to date

ea

94.

D

as their The Conjuring 2 motion picture was only recently released and continues to bring in
millions of dollars in revenue weekly. To date, for their already released The Conjuring, Annabelle
and The Conjuring 2 movies, Defendants estimated profits from just the theatrical box office
exploitation of same conservatively total approximately $282,000,000.8 This figure does not
include any home video, video-on-demand or television licenses for same. It also does not account

8 The Conjuring cost approximately $50,000,000 for production, distribution and interest, Annabelle costs estimated
at $35,000,000 and The Conjuring 2 costs at $80,000,000 for a total of $165,000.000. Revenues for all three films
are a total of $895,000,000 (from Boxofficemojo.com). Estimated profits are calculated at 50% of revenues minus
cost which render an estimated profit of $282,000,000 for ticket sales alone.
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for any increased premium valuation of its stock attributed to the profits generated by these films
as calculated by AT&T in its pending acquisition of Time Warner. These aforementioned license
fees and stock premiums for Defendant Time Warner must also be disgorged, to the extent they
are attributable to the violations.
95.

Separate and unrelated to the state law claims relating to misappropriation of

Plaintiff’s property, Defendants’ already released motion pictures The Conjuring, Annabelle, The
Conjuring 2, the pending Annabelle 2 release and the announced The Nun production knowingly

m

and willfully infringe on Plaintiff’s copyright protected subsidiary motion picture rights in the

co

book, The Demonologist, including his copyright rights or reproduction, distribution, public
performance and exclusive right to make and authorize derivative works. Pursuant to the Copyright

e.

Act, Plaintiff is entitled to an accounting of Defendants’ profits and to receive all of Defendants’

Plaintiff is entitled to a constructive trust for all monies derived from any and all of

dl

96.

in

profits attributable to such knowing and willful infringement. (17 U.S.C. §§ 101 et seq.)

Defendants’ past, current and future exploitation of Plaintiff’s property, including but not limited

ea

to: (i) theatrical film exhibitions, (domestic and international), (ii) pay and free television; (iii)

D

video-on-demand; (iv) home video and (iv) any all increases in Time Warner’s stock or premiums
paid to Time Warner for any merger or acquisition of the company that can be attributed to
Defendants’ The Conjuring franchise of movies.
97.

Plaintiff is further entitled to preliminary and permanent injunctive relief for the

post- production film, Annabelle 2, as well as any other motion pictures (e.g., The Nun and The
Conjuring 3) that Defendants might attempt to develop, produce, or release that are based on
Plaintiff’s exclusive property rights or infringe on the copyright protected rights contained within
his subsidiary motion picture rights.
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98.

Additionally, Lorraine Warren and Defendants knowingly and intentionally

interfered with and deprived Plaintiff of certain exclusive property and rights he acquired by
execution of the Prentice Hall Agreement and the addenda thereto (including but not limited to the
Collaboration Agreement), causing additional harm, injury, and damages for which Plaintiff seeks
relief under Virginia’s common-law trespass to chattels

II. PARTIES
Plaintiff, Gerald Brittle, is an individual residing in the City of Richmond,

m

99.

100.

co

Commonwealth of Virginia.

Defendant Chad Hayes is, and at all times relevant hereto has been, an individual,

e.

who is a citizen of and/or who is engaged in doing business in the County of Los Angeles, State

101.

in

of California, and transacts business in the City of Richmond and the Commonwealth of Virginia.
Defendant Carey Hayes is, and at all times relevant hereto has been, an individual

dl

who is a citizen of and/or who is engaged in doing business in the County of Los Angeles, State

Defendant James Wan is, and at all times relevant hereto has been, an individual

D

102.

ea

of California, and transacts business in the City of Richmond and the Commonwealth of Virginia.

who is a citizen of and/or who is engaged in doing business in the County of Los Angeles, State
of California, and transacts business in the City of Richmond and the Commonwealth of Virginia.
103.

Defendant Gary Dauberman is, and at all times relevant hereto has been, an

individual who is a citizen of and/or who is engaged in doing business in the County of Los
Angeles, State of California, and transacts business in the City of Richmond and the
Commonwealth of Virginia.
104.

Defendant David Leslie Johnson is, and at all times relevant hereto has been, an
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individual who is a citizen of and/or who is engaged in doing business in the County of Los
Angeles, State of California, and transacts business in the City of Richmond and the
Commonwealth of Virginia.
105.

Based on information and belief Defendant Warner Bros. Entertainment Inc. is a

Delaware corporation with its principal place of business in Los Angeles County, California, and
is a wholly owned subsidiary of Defendant Time Warner Inc. Warner Bros. transacts business in
the City of Richmond and the Commonwealth of Virginia.
Based on information and belief Defendant New Line Productions, Inc. is a

m

106.

co

Delaware corporation with its principal place of business in Los Angeles County, California, and
is a wholly owned subsidiary of Defendant Warner Bros. New Line transacts business in the City

Based on information and belief Defendant Time Warner Inc. is a Delaware

in

107.

e.

of Richmond and the Commonwealth of Virginia.

dl

corporation with its corporate headquarters in the State of New York. Time Warner is the parent
company of Warner Bros. and New Line. Time Warner regularly conducts significant ongoing

Based on information and belief Defendant Ratpac -Dune Entertainment LLC is a

D

108.

ea

business in the Commonwealth of Virginia and City of Richmond.

Nevada corporation with its principal place of business in Los Angeles County, California, and
transacts business in the City of Richmond and the Commonwealth of Virginia.
109.

Based on information and belief Defendant Atomic Monster Incorporated is a

California corporation with its principal place of business in Los Angeles County, California, and
transacts business in the City of Richmond and the Commonwealth of Virginia.
110.

Based on information and belief Defendant James Wan Productions, Inc. is a

California corporation with its principal place of business in Los Angeles County, California, and
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transacts business in the City of Richmond and the Commonwealth of Virginia.
111.

Plaintiff is unaware of the true names and capacities of the Defendants sued herein

as DOES 1 through 10, inclusive, and for that reason, sues such Defendants under such fictitious
names. Plaintiff is informed and believes and on that basis alleges that such fictitiously named
Defendants are responsible in some manner for the occurrences herein alleged, including but not
limited to providing general business insurance coverage, production insurance coverage,
completion bonds, financing and loan out services for Defendants, their companies, subsidiary

m

entities and single purpose companies that allowed for the Defendants’ movies to be physically

co

produced and that Plaintiff’s damages as herein alleged were additionally proximately caused by
the conduct of said Defendants. Plaintiff will seek to amend the complaint when the names and

e.

capacities of such fictitiously named Defendants are ascertained. As alleged herein, “Defendants”

Based on information and belief, at all material times Defendants, and each of them,

dl

112.

in

shall mean all named Defendants and all fictitiously named Defendants.

were the agents, employees, partners, joint venturers, co-conspirators, owners, principals, and

ea

employers of the remaining Defendants, and each of them, and are, and at all times herein

D

mentioned were, acting within the course and scope of that agency, employment, partnership,
conspiracy, ownership or joint venture.
113.

Based on information and belief the officers, directors and/or managing agents of

the business entity Defendants authorized, directed and/or ratified the wrongful acts of the
employees and representatives of said Defendants and, consequently, all of said Defendants are
jointly and severally liable to Plaintiffs.
III. JURISDICTION AND VENUE
114.

This is a civil action in part for federal claims of copyright infringement and
- 44 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 45 of 85 PageID# 927

preliminary and permanent injunctive relief under the United States Copyright Act, 17 U.S.C. §§
101 et seq. (hereinafter, “the Copyright Act”).
115.

Unrelated to the claims of copyright infringement this is also in part a civil action

for state law claims of against Defendants for: (i) Common Law Trespass to Chattels; (ii) Statutory
Business Conspiracy in violation of Code of Virginia § 18.2-499; (iii) Conversion; (iv)Tortious
Interference With a Contract, as well as preliminary and permanent injunctive relief for said state
law claims.
Said state law claims are qualitatively different from Plaintiff’s copyright claims

m

116.

co

because the state law claims: (i) all arise from circumstances unrelated to Plaintiff’s copyright
claims, as more fully described herein; (ii) are not derived from copyrighted material; and, (iii)
Because the state law claims relate only to the

e.

have “extra elements” attached to them.

in

misappropriation of Plaintiff’s property – his exclusive right of use granted under the Collaboration

dl

Agreement, these state law claims are separate and unrelated to his copyright claim, are not derived
from copyrighted material and are qualitatively different from his infringement claim, they are not

This Court has original subject matter jurisdiction over the claims set forth in this

D

117.

ea

pre-empted by the Copyright Act.

complaint pursuant to the Copyright Act, 17 U.S.C. § 101 et seq., 17 U.S.C. § 1202; 28 U.S.C. §§
1331, 1332, and 1338(a) and (b).
118.

This Court also has jurisdiction over the subject matter of this action under federal

diversity jurisdiction, 28 U.S.C. § 1332, as the parties are completely diverse in citizenship and
the amount in controversy exceeds $75,000.
119.

This Court also has jurisdiction pursuant to 28 U.S.C. §§ 1331 (federal question),

and § 1367 (supplemental jurisdiction over state claims).
- 45 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 46 of 85 PageID# 928

120.

This Court has general and specific personal jurisdiction over the Defendants in

that Defendants are regularly conducting business in the Commonwealth of Virginia and in this
District, and they have continuous and systematic contacts with the Commonwealth of Virginia.
The causes of action at issue in this lawsuit arise out of Defendants’ contacts with the
Commonwealth of Virginia. Personal jurisdiction over the non-resident Defendants is proper
because this lawsuit arises from and relates to the purposeful acts of the non-resident Defendants,
and those purposeful acts are directed towards Virginia. The assumption of jurisdiction by this

m

Court over the non-resident Defendants does not offend traditional notions of fair play and

121.

co

substantial justice.

Venue is proper in the Eastern District of Virginia pursuant to 28 U.S.C.

e.

§1391(b)(2) because Plaintiff resides in the Eastern District of Virginia and suffers damages from

Plaintiff is a published author who lives and works in the City of Richmond,

dl

122.

in

Defendants’ wrongful conduct herein directed at him while a resident of Virginia.

in 1980.

Defendants Chad and Carey Hayes are screenwriters of many films including, San

D

123.

ea

Virginia. Plaintiff is the sole author of the book entitled The Demonologist, which he completed

Andreas, The Conjuring, and are credited as writers on The Conjuring 2 (along with co-writers
Defendant David Leslie Johnson and James Wan), each of which was produced, financed and has
already been distributed by Defendants New Line and Time Warner.
124.

Defendant Gary Dauberman is a screenwriter of many films including films

Annabelle, Annabelle 2, Within and the Wolves at the Door, each of which was or is being
produced, financed and distributed by Defendants New Line and Time Warner.
125.

Defendant David Leslie Johnson is a screenwriter of many films including films
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The Conjuring 2, Within, Dungeons and Dragons, and A Nightmare on Elm Street, each of which
was or is being produced, financed and distributed by Defendants New Line and Time Warner.
126.

Defendant James Wan is a screenwriter, producer and director of many films

including, The Conjuring, Annabelle, The Conjuring 2, Lights Out, Aquaman, The Boy Who Drew
Monsters and a producer of Annabelle 2, The Conjuring 3 and The Nun each of which was, or is
being, produced, financed and distributed by Defendants New Line and Time Warner.
127.

Defendants New Line and Warner Brothers make profits from the production of

m

motion pictures and their distribution of same in theatres in the Commonwealth of Virginia in the
Three

co

Richmond metropolitan area including The Conjuring, Annabelle and the Conjuring 2.

recent examples of Defendants’ distribution of their motion pictures to theatres in the

e.

Commonwealth of Virginia in the Richmond metropolitan area are; (i) Defendants Warner

in

Brothers’ “Batman v Superman” movie recently played on not one, but two screens at the AMC

dl

Showplace Richmond 11; (ii) Defendants Warner Brothers and New Line’s motion picture,
Barbershop 2: The Next Cut recently played in multiple theatres in Richmond including the

ea

Cinebistro, UA West Towers Cinema 10 and Regal Short Pump Stadium 14 and (iii) Warner

128.

D

Brothers’ The Conjuring 2 movie was shown in multiple theatres in Richmond, Virginia.
Defendants Ratpac-Dune, make profits from the production and distribution of

motion pictures it finances and/or produces (in part or in whole) for and with New Line and Warner
Brothers, including Annabelle, The Conjuring 2, San Andreas, Black Mass and Barbershop 2: The
Next Cut to theaters, including theatres in the Commonwealth of Virginia in the Richmond
metropolitan area. Rat-Pac Dune’s principals are producer Bret Ratner and Dune Capital’s Steven
Mnuchin. By way of example, Defendant Rat-Pac Dune financed, co-financed and/or coproduced
movies with New Line and/or Warner Brothers: (i) Defendants Warner Brothers’ “Batman v
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Superman” movie recently played on not one, but two screens at the AMC Showplace Richmond
11; (ii) Defendants Warner Brothers and New Line’s motion picture, Barbershop 2: The Next Cut
recently played in multiple theatres in Richmond including the Cinebistro, UA West Towers
Cinema 10 and Regal Short Pump Stadium 14 and (iii) Warner Brothers’ The Conjuring 2 recently
was shown in multiple theatres in Richmond, Virginia .
129.

Defendants Chad and Carey Hayes are accorded bonuses and a percentage of the

profits of these aforementioned movies (i.e., The Conjuring and The Conjuring 2 as part of their

m

compensation for the writing services they provide to New Line and Warner Brothers. Said movies

130.

co

have already been exhibited in Virginia by Defendants New Line and Warner Brothers.
Upon information and belief, Defendant Gary Dauberman is accorded bonuses and

e.

a percentage of the profits of these aforementioned movies (i.e., Annabelle and Annabelle 2) as

in

part of his compensation for the writing services he provides to New Line and Warner Brothers.

dl

Said movies have already been exhibited, or are scheduled to be exhibited, in the Commonwealth
of Virginia and in the Richmond metropolitan area by Defendants New Line and Warner Brothers.
Defendant David Leslie Johnson is a screenwriter of many films including films

ea

131.

D

The Conjuring 2, Within, Dungeons and Dragons, and A Nightmare on Elm Street, each of which
was or is being produced, financed and distributed by Defendants New Line and Time Warner.
132.

Defendant James Wan is a screenwriter, producer and director of many films

including, The Conjuring, Annabelle, The Conjuring 2, Lights Out, Aquaman, The Boy Who Drew
Monsters and a producer of Annabelle 2, The Conjuring 3 and The Nun each of which was, or is
being, produced, financed and distributed by Defendants New Line and Time Warner.
133.

Defendants New Line and Warner Brothers make profits from the production of

motion pictures and their distribution of same in theatres in the Commonwealth of Virginia in the
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Richmond metropolitan area including The Conjuring, Annabelle and the Conjuring 2.

Three

recent examples of Defendants’ distribution of their motion pictures to theatres in the
Commonwealth of Virginia in the Richmond metropolitan area are; (i) Defendants Warner
Brothers’ “Batman v Superman” movie recently played on not one, but two screens at the AMC
Showplace Richmond 11; (ii) Defendants Warner Brothers and New Line’s motion picture,
Barbershop 2: The Next Cut recently played in multiple theatres in Richmond including the
Cinebistro, UA West Towers Cinema 10 and Regal Short Pump Stadium 14 and (iii) Warner

m

Brothers’ The Conjuring 2 movie was shown in multiple theatres in Richmond, Virginia since its

134.

co

release on June 10, 2016.

Defendants Ratpac-Dune, make profits from the production and distribution of

e.

motion pictures it finances and/or produces (in part or in whole) for and with New Line and Warner

in

Brothers, including Annabelle, The Conjuring 2, San Andreas, Black Mass and Barbershop 2: The

dl

Next Cut to theaters, including theatres in the Commonwealth of Virginia in the Richmond
metropolitan area. Rat-Pac Dune’s principals are producer Bret Ratner and Dune Capital’s Steven

ea

Mnuchin. By way of example, Defendant Rat-Pac Dune financed, co-financed and/or coproduced

D

movies with New Line and/or Warner Brothers: (i) Defendants Warner Brothers’ “Batman v
Superman” movie recently played on not one, but two screens at the AMC Showplace Richmond
11); (ii) Defendants Warner Brothers and New Line’s motion picture, Barbershop 2: The Next Cut
recently played in multiple theatres in Richmond including the Cinebistro, UA West Towers
Cinema 10 and Regal Short Pump Stadium 14 and (iii) Warner Brothers’ The Conjuring 2 movie
was shown in multiple theatres in Richmond, Virginia since its release on June 10, 2016.
135.

Defendants Chad and Carey Hayes are accorded bonuses and a percentage of the

profits of these aforementioned movies (i.e., The Conjuring and The Conjuring 2 as part of their
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compensation for the writing services they provide to New Line and Warner Brothers. Said movies
have already been exhibited in Virginia by Defendants New Line and Warner Brothers.
136.

Upon information and belief, Defendant Gary Dauberman is accorded bonuses and

a percentage of the profits of these aforementioned movies (i.e., Annabelle and Annabelle 2) as
part of his compensation for the writing services he provides to New Line and Warner Brothers.
Said movies have already been exhibited, or are scheduled to be exhibited, in the Commonwealth
of Virginia and in the Richmond metropolitan area by Defendants New Line and Warner Brothers.
Upon information and belief, Defendant David Leslie Johnson is accorded bonuses

m

137.

co

and a percentage of the profits of these aforementioned movies (i.e., The Conjuring 2) as part of
his compensation for the writing services he provides to New Line and Warner Brothers. Said

e.

movies have already been exhibited, or are scheduled to be exhibited, in the Commonwealth of

Upon information and belief, Defendant James Wan is accorded bonuses and a

dl

138.

in

Virginia and in the Richmond metropolitan area by Defendants New Line and Warner Brothers.

percentage of the profits of these aforementioned movies that he provides producing, directing

ea

and/or writing services on (i.e., The Conjuring, Annabelle, The Conjuring 2, Annabelle 2 and The

D

Nun). The Conjuring, Annabelle and, The Conjuring 2 have already been exhibited, in the
Commonwealth of Virginia and in the Richmond metropolitan area by Defendants New Line and
Warner Brothers. Upon information and belief that Annabelle 2 (in production) and The Nun, The
Conjuring 3 (both in development by Defendants) will also be exhibited in the Commonwealth of
Virginia and in the Richmond metropolitan area by Defendants New Line and Warner Brothers.
139.

Upon information and belief, Defendant Atomic Monster Incorporated, the James

Wan owned company that produced and/or is producing The Conjuring, Annabelle, The Conjuring
2, Annabelle 2, The Conjuring 3 and The Nun is accorded fees and a percentage of the profits of
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these aforementioned movies.
140.

Upon information and belief, Defendant James Wan Productions, Inc. is another

James Wan owned company that was involved in the production of The Conjuring, Annabelle, The
Conjuring 2, Annabelle 2, The Conjuring 3 and The Nun is accorded fees and a percentage of the
profits of these aforementioned movies.
141.

To date, Defendants illegal and unauthorized The Conjuring film has generated

over a third of a billion dollars in revenue for Defendants just from ticket sales worldwide. See

To date, Defendants illegal and unauthorized Annabelle film has generated over a

co

142.

m

Exhibit 3.

quarter of a billion dollars in revenue for Defendants just from ticket sales worldwide. See Exhibit

Defendants illegal and unauthorized The Conjuring 2 has generated over $320

in

143.

e.

3.

144.

On March 8, 2016, industry website Screenrant.com (http://screenrant.com/warner-

ea

Exhibit 3.

dl

million dollars in for Defendants just from ticket sales worldwide just from ticket sales. See

D

bros-film-slate-2016-confidence-box-office/) reported that Time Warner Chairman, Jeff Bewkes,
when speaking at the Deutsche Bank Media, Internet and Telecom Conference (See Exhibit 33)
predicted “another record year” for Warner Brothers, citing the numerous franchise films the
studio is releasing over the course of 2016. Bewkes identified The Conjuring 2 by name as one of
the studio’s 2016 “franchise” films being released by Time Warner’s Warner Brothers/New Line
Divisions. See Exhibit 33. He further stated that he believes the horror sequel The Conjuring 2 will
turn a significant profit for the company. The original, The Conjuring, cost approximately
$20,000,000 to make and generated revenues in excess of $318,000,000 for Warner Brothers and
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New Line. See Exhibits 3 and 4.

IV. DEFENDANTS’ HISTORY OF PAST SIMILAR ACTS OF
MISAPPROPRIATION, INFRINGEMENT & PRIOR PRELIMINARY
INJUNCTIONS ISSUED AGAINST THEM
145.

Defendants New Line and Warner Brothers have a long and well-established

history, in the United States and abroad, of unlawfully misappropriating and/or infringing on the
intellectual property of others. What is meant by well-established is that these reoccurring patterns

m

of behavior are fully documented in past court cases. A few examples demonstrating this specific

146.

co

pattern and type of unlawful behavior by Defendants are briefly mentioned directly below.
In March of 2016, The Supreme Court of Spain ordered the Parque Warner Madrid

e.

resort theme park (co-owned by Time Warner and Parques Reunidos) to pay €321,450 ($358,651)

in

in damages for knowingly playing, without a license, the music of Spanish artists on loudspeakers

dl

to park visitors between 2002 to 2008. (See Exhibit 34 from http://www.ibtimes.co.uk/timewarner-ordered-pay-damages-using-pirated-music-spanish-theme-park-six-years-1548784 .
In another matter, Defendant Warner Brothers music publishing subsidiary Warner

ea

147.

D

Chappell Music was sued for a nearly four-decade practice of demanding and receiving millions
of dollars in unlawful royalty payments from thousands of companies and individuals for the right
to include renditions of the song Happy Birthday in movies, TV shows and music videos. Warner
Chappell based their demands for royalty payments to Happy Birthday on a copyright registration
dating back to 1935 they claimed gave them the rights to the iconic song. (Good Morning to You
Productions Corp., et al. v. Warner/Chappell Music, Inc., et al., Case No. CV 13-04460-GHK
(MRWx).) In that matter, the class action plaintiffs claimed that the defendants had no valid
copyright to the song and were illegally charging fees for licenses.
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148.

On September 22, 2015, Judge King issued his decision in the Good Morning case

(See Exhibit 35 hereto the “Judge King Ruling”) in a 43-page memorandum where he concluded
that the registration that Warner/Chappell relied on did not encompass a copyright in the Happy
Birthday lyrics, and so Warner/Chappell was not entitled to summary judgment based on the
presumption of validity. As to the question whether Warner/Chappell owned copyright in the
Happy Birthday lyrics based on the registration, Judge King decided that there was no credible or
sufficient evidence in the records to find that Warner/ Chappell had any enforceable copyright in

m

Happy Birthday as they claimed they did. In that same matter, Warner’s music division was also

co

found to have willfully hidden key evidence that showed they knew that they had no valid
copyright in the Happy Birthday song. See Exhibit 36 hereto the Hollywood Reporter article of

e.

July 27, 2015 entitled “Happy Birthday” Lawsuit: “Smoking Gun” Emerges in Bid to Free World’s

Rather than risk a trial after these adverse decisions, on February 8, 2016 Warner

dl

149.

in

Most Popular Song”.

Chappell reached a global agreement to settle the matter.
In yet another example, in February of 2008, Fox brought a lawsuit against Warner

ea

150.

D

Bros. (Exhibit 37 hereto the “Fox v Warner Bros Complaint”) asserting that in a series of legal
agreements made between 1991 and 1994, they, and not Warner Brothers, retained distribution
rights to a film based on Watchmen, a graphic novel. See Twentieth Century Fox Film Corp. v.
Warner Bros. Entertainment, Inc., CV08-889DDP (C.D. California). Fox's lawyers contacted
Warner Brothers before production on the film began, with Fox telling Warner Brothers that its
"Watchmen" deal violated Fox's 1991 and 1994 agreements. Warner Brothers said that it was
unaware of the 1994 deal when it chose to produce the movie in 2006.
151.

U.S. District Court Judge Gary Feess did not agree with Warner Brothers in the
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Watchmen case. In denying a Warner Bros. motion to dismiss the case (See Exhibit 38 hereto the
“Judge Feess Watchmen Ruling.”), Judge Feess said a key Warner Brothers argument "ignored a
number of facts" and that "nothing on the face of the complaint or the documents . . . establishes
that [Warner Brothers] . . . ever acquired any rights in ‘Watchmen.'” In that matter, Fox executives
and lawyers pointed to another “chain-of-title” case which they claimed proved Warner Brothers
has a well-established pattern of consistently playing fast and loose with its movie rights.
152.

The dispute Fox’s lawyers were referencing was also before Judge Feess and was

m

over Warner Brothers’ 2005 film titled: "The Dukes of Hazzard,” where Warner Brothers yet again

co

failed to properly acquire the underlying rights necessary to make that movie. In that matter, the
rights Warner Brothers failed to get were to the movie (1975's "Moonrunners") upon which

e.

Defendant Warner Brothers’ own Dukes of Hazzard TV show was based. As discussed below,

in

Warner Brothers settled that case after Judge Feess issued a preliminary injunction against Warner

153.

dl

Brothers in which he stated he would block the movie's release.
The facts in the instant matter bear a striking resemblance to the Watchmen and

ea

Dukes of Hazzard’s movie litigations against Warner Brothers. The Dukes of Hazzard dispute was

D

filed in the Central District of California in 2005, and may be found for reference as: Moonrunners
v Time Warner Case 2:09-cv-00674-GAF-VBK, the “Moonrunners matter” herein. See Exhibit 39
(“Moonrunners v Warner Bros Complaint.”)
154.

In that Moonrunners matter, Defendant Warner Brothers had previously only

acquired the rights to make a Dukes of Hazzard television series, which it did indeed produce and
distribute. This allowed a trier of fact to conclude that Warner Brothers had specific knowledge
of which Moonrunners’ subsidiary rights it owned and which it did not own.
155.

The actions by Defendant Warner Brothers in the Moonrunners matter parallels
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their actions in the instant matter where, as discussed below, the Defendants, inclusive of Warner
Brothers and its New Line subsidiary, had clear knowledge (or the professional standard of
knowledge they are held to by industry custom) of what motion picture rights to The Demonologist
and what rights to use the Warren Cases, Case Files and related materials that they did not own
(i.e., those that belonged to the Plaintiff).
156.

In the Moonrunners matter, despite their knowledge that they only owned television

rights to the Dukes of Hazzard property, Warner Brothers knowingly and willfully went ahead and

m

commenced production of a Dukes of Hazzard motion picture without first properly acquiring the

co

film rights to same from the company and individuals that owned such rights. Again, Defendants
actions in the Dukes matter were nearly identical to the sequence of actions taken by Defendants

e.

against Plaintiff in the instant matter. The Court in the Dukes of Hazzard matter found that not

in

only were the Plaintiffs likely to prevail against Warner Brothers at trial based on their initial

dl

complaint, but the Court there also granted a preliminary injunction to stop the production and
distribution of Warner Brothers’ Dukes of Hazzard movie in order to protect Plaintiffs from the

ea

studio’s continued misappropriation of Plaintiff’s subsidiary film rights to their intellectual

D

property among other things. A copy of the initial complaint in that matter, and the Court’s order
granting a preliminary injunction against Defendant Warner Brothers in the Moonrunners matter
is, are attached hereto as Exhibit 40 the “Moonrunners Preliminary Injunction Order.”
157.

Although lengthy, a full review of the history of the facts and the supporting

agreements in the instant matter is required in order to understand the source of Plaintiff’s rights
and just how egregious Defendants’ knowing and malicious misappropriation of Plaintiff’s
property (i.e., his exclusive right to use the Warren Cases and Warren Case Files) and their separate
infringement of his subsidiary film rights really is. It is also necessary in order to show how
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Defendants’ actions against Plaintiff directly align with their ongoing and protracted pattern of this
type of behavior.

V.

THREE AGREEMENTS CONTROL IN THE INSTANT MATTER
158.

All Plaintiff’s claims in the instant matter emanate and flow from three agreements:

a) The Prentice Hall Agreement:
1) Signed in 1978 by Plaintiff, Ed and Lorraine Warren with publisher Prentice

m

Hall for the book authored by Brittle, “The Demonologist.” Under this

co

agreement the Warrens and Brittle transferred all subsidiary motion picture
rights to Prentice Hall.

e.

2) The term of these motion picture rights is for the same term as the life of

in

the copyright of the book, which is for at least another seventy years.

dl

3) Under this agreement the Warrens and Brittle also agreed to a no
“Competing Work” provision whereby they are prohibited from entering in

ea

any other motion picture deal that is based on the “same subject” of the book

D

which is their lives and experiences as paranormal investigators as well as
on any of their cases that appear in the book. The term of this provision is
also still live as is also tied to the same clock as the subsidiary rights, the
life of the copyright of the book.

Exhibit 12.
b) The Collaboration Agreement:
1) Signed in 1978 by the Plaintiff on the one hand, and Ed and Lorraine Warren
on the other, clarifies that Plaintiff is the “Author” of The Demonologist
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and the Warrens are the “Subjects.”
2) Brittle agreed to convey to the Warrens one half of this interest in the
copyright for The Demonologist book. While co-owners of the copyright,
however, the Warrens also agreed the Collaboration Agreement would
function as an agreement to the contrary related to the Copyright Act in that
neither party could sell, transfer of dispose of any rights to the book without
the “unanimous consent” of the other.

m

3) Under this agreement the Warrens granted the Plaintiff the exclusive “right

co

to use” all of the Warren’s Cases, Case Files and related materials. The term
of the Collaboration Agreement is defined as the term of the copyright for

e.

the book, which is at least for the next seventy years.

dl

in

Exhibit 5.

c. Prentice Hall Agreement First Amendment: In 1981 Plaintiff, the Warrens

ea

and publisher Prentice Hall signed the first amendment to the Prentice Hall

D

Agreement which did one thing, and one thing alone. It immediately “upon
signature” transferred Prentice Hall’s subsidiary rights of “(a)Motion Picture,

(b)Dramatization, (c)Radio and (d)Television” from Prentice Hall to the
“Author,” the Plaintiff.
Exhibit13.
159.

The relevant terms of these three agreements enumerated above remain in full force

and effect. Plaintiff still retains ownership of his subsidiary motion picture rights (and his copyright
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protected rights therein). Brittle’s exclusive “right to use” the Warren Cases, Case Files and related
materials, that they investigated up to including the date of July 27, 1981 remains in full force and
effect today. Lorraine Warren is still bound by the no “Competing Work” provision to this day.
VI. The Contractual Agreements From 1978 - 2001
A. The Prentice Hall Agreement - November 8, 1978:
160.

The Prentice Hall Agreement (“Prentice Hall Agreement”) executed on November

8, 1978, is the original written agreement between Ed and Lorraine Warren, Gerald Brittle and

m

Prentice Hall Publishers for The Demonologist. A true copy of the Prentice Hall Agreement is

161.

co

attached hereto as Exhibit 12.

That the overall subject matter of the book is the Warrens’ life and experiences as

162.

D

Exhibit 12

ea

dl

in

Agreement where is states the deal is for:

e.

paranormal investigators is clearly delineated in the very first paragraph of the Prentice Hall

The Warrens were not gardeners, nor were they house painters; they made a career

as being a husband and wife team of self-proclaimed paranormal investigators. Their life as
paranormal investigators as well as the Warrens’ Cases and Case Files contained in the book is
what The Demonologist is about.
1. The Publishing Rights:
163.

Under the Prentice Hall Agreement, Ed and Lorraine Warren agreed to give
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Prentice Hall the exclusive contractual rights to publish a book entitled “The Demonologist: The
Extraordinary Careers of Ed and Lorraine Warren. The very first paragraph, Provision “1.” of
the Prentice Hall Agreement is the “Grant of Rights” which that states the Warrens and Brittle

m

grant to the publisher, Prentice Hall, the exclusive publishing rights to The Demonologist.

co

Exhibit 12

164.

e.

2. The Subsidiary Rights:

Under the Prentice Hall Agreement, the Warrens also agreed to give the publisher

in

the exclusive contractual worldwide subsidiary rights to The Demonologist and the material

dl

contained in the book – the Warren’s cases, Case Files (and related materials) that are either single

ea

full chapters in the book as well as those cases while not full chapters still referenced and/or

D

discussed in the book. See Exhibit 12 at”1.”

Exhibit 12.
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165.

The term of the “life” of the subsidiary rights is defined as being for the full term

of the copyright of the book and all extensions thereof. These rights are still in full force and effect
today as is the copyright to the book.
166.

Lorraine Warren and Ed Warren’s initials can clearly be seen to the left of the Grant

of Rights Provision, signifying their agreement with same, just as they are next to each provision
of the Prentice Hall Agreement, in addition to their signatures on the execution page of the
Agreement. There is no question they agreed to the Prentice Hall Agreement itself and the

On page 2 in provision “5.” of the Prentice Hall Agreement (Ex. 12) there is a list

co

167.

m

provisions of same.

D

ea

dl

in

e.

of the subsidiary rights that the Warrens and Brittle agreed were granted to Prentice Hall.

///
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Exhibit 12. The Warrens signature can be seen to the left of this provision that they agreed to These
enumerated subsidiary rights include, but are not limited to film, radio and television production

m

rights. Exhibit 12 at “5. (6).” It provides:

co

3. Term of Rights.

The Prentice Hall Agreement specifies different terms for the life of the publishing

e.

168.

rights and for the subsidiary rights. The duration of the term for the publishing rights is tied to the

Provision “14 of the Prentice Hall Agreement (Exhibit 12) provides that if The

ea

169.

dl

copyright of the book.

in

book being in print, while the term for the life of the subsidiary rights is tied to the life of the

Demonologist book goes out of print or off sale for six months, all rights granted to the publisher

D

under the agreement (including the exclusive subsidiary rights) shall revert to the “Author”:

Ex. 12 at “14.”
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170.

However, the subsidiary rights run on a different “clock.” Provision “1” of the

Prentice Hall Agreement states that the exclusive contractual subsidiary rights shall be live for the
“full term of the copyright [of The Demonologist] and all renewals and extensions thereof.” See
Exhibit 12 at “1.” The aforementioned section of Provision “1.” of the Prentice Hall Agreement

The different “clocks” specified make absolute sense in that if Prentice Hall sold,

co

171.

m

is extracted and reproduced in part below for ease of reference:

e.

transferred or licensed any of the subsidiary rights to a third party, the book going out of print
could not extinguish those subsidiary rights sold or licensed. If the subsidiary rights term was only

in

for the same duration as the term of the publishing rights then any party who bought the subsidiary

dl

movie rights, investing millions of dollars in a motion picture production, would be at risk that

ea

their production based on those purchased subsidiary rights could be shut down in the middle of
production if the book went out of print. Under that scenario, the subsidiary rights, inclusive of

D

motion picture rights, if tied to the publishing term, would also be dead. If that were so, then no
movie studio would ever buy such subsidiary rights. That is why the publishing rights are tied to
the book being in print while the subsidiary rights are tied to the life of the copyright – a totally
separate and much longer “clock.” That is why only the publishing rights terminate when the book
goes out of print. If the book goes out of print, then under the Prentice Hall Agreement, any
subsidiary rights already sold or transferred, still remain “live” for the life of the copyright of the
book with the party they were sold or transferred to. Also, if the book goes out of print any
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remaining unsold subsidiary rights do not terminate, they “revert” to the Author and remain the
authors to do with as he pleases and live for the life of the book’s copyright.
4. Proceeds from Sale/License of Subsidiary Rights
172.

The Prentice Hall Agreement (Ex. 12) states that any proceeds (i.e., fees and

royalties) from the sale or license of the subsidiary rights, if sold prior to the termination of the
agreement will be split between the author (90%) and the publisher (10%). Those exclusive

m

subsidiary rights, and the division of profits to the publisher are defined in the Prentice Hall

co

Agreement at “5.(6)” reproduced below and include the subsidiary motion picture (i.e., film) and

173.

ea

Exhibit 12 at “5 (6).”

dl

in

e.

television rights:

As discussed more fully infra, Ed Warren, Lorraine Warren and Gerald Brittle all

D

signed the Prentice Hall Agreement as “author”. However, just twelve days after they executed
the Prentice Hall Agreement, the Warrens and Brittle would execute an addendum to that
agreement, the Collaboration Agreement (Ex. 5), clarifying that between them Brittle was the sole
“author” of The Demonologist and the Warrens were the “subjects” of the book.

5. No “Competing Work” Provision:
174.

The Prentice Hall Agreement provision “1. Grant of Rights” gives the publisher
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the rights to the “work,” namely the “unpublished” The Demonologist book inclusive of the
publishing and subsidiary rights thereto. The Prentice Hall Agreement at “5. OTHER RIGHTS”
gives the publisher the exclusive right to sell or license these rights to the work worldwide. See
Exhibit 12 at “5.”
175.

The sale of the work includes the sale of both the publishing and subsidiary rights

to the work.
176.

Under the Prentice Hall Agreement at “Competing Work 15.” the Warrens agreed

m

to a no “Competing Work” provision whereby they agreed not to “contract…or furnish” “any work

co

upon the “same subject that shall compete with the sale of the work herein specified.” See Exhibit

This provision prohibits the Warrens from entering into any contract for any

ea

177.

dl

in

e.

12 at “15.”

subsidiary rights production (i.e., film or television production) based on the “same subject”

D

matter. The subject of The Demonologist is undoubtedly their lives and experiences as paranormal
investigators as well as the Warrens’ cases and Case Files contained in The Demonologist.
178.

The Warrens are prohibited by this provision from entering into a contract with any

party for “any work on the same subject” matter (i.e., book, movie, television show, etc.) if such
other work is based on the “same subject” matter that The Demonologist is. Any and all other
works based on the same subject matter are precluded and prohibited as same the sale of same
“shall conflict with the sale of the work herein specified.” The sale of the work specified in the
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Prentice Hall Agreement is the publishing rights and subsidiary rights to The Demonologist. Any
sale of any motion picture rights by Warren to the Defendant that is based on either the Warren’s
experiences as paranormal investigators or on the Warren Cases and Case Files in The
Demonologist is precluded, prohibited and unlawful as they compete with the sale of the Plaintiff’s
subsidiary motion picture rights.
179.

Furthermore, a competing book or subsidiary rights production would render the

exclusive contractual publishing rights and exclusive subsidiary rights the Warrens’ granted

m

Prentice Hall effectively “non-exclusive” and meaningless. Hence, the no “Competing Work”

co

provision also serves as a reconfirmation of the exclusive contractual rights that the Warrens
granted Prentice Hall. The Warrens initials also appear next to this provision of the Agreement.

in

e.

See Exhibit 12.

The first addendum to the Prentice Hall Agreement9, the Collaboration Agreement,

ea

180.

dl

B. THE COLLABORATION AGREEMENT (Addendum to Prentice Hall Agreement)
- November 20, 1978:

(Exhibit 8), was executed twelve days after the Prentice Hall Agreement.
Shortly after the execution of the Prentice Hall Agreement (Ex. 12) the publisher

D

181.

started to have discussions with Brittle and the Warrens about the manuscript for The
Demonologist. It quickly became clear that Ed and Lorraine Warren were never actual “Authors”
of The Demonologist, and that Gerald Brittle was the sole writer and literary author of that work.
As such, the Warrens were not able to perform a multitude of the contractual clauses and provisions
in the Prentice Hall Agreement that they executed as “Author(s)”.

9 The first addendum to the Prentice Hall Agreement is the Collaboration Agreement. This is not to be confused with the First
Amendment to the Collaboration Agreement, as the two are totally separate documents.
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182.

Paragraph 7 of the Prentice Hall Agreement states the Author’s changes to The

Demonologist manuscript are to be delivered by the “Author” to the publisher.

Exhibit 12 at “7.” Since Brittle was the sole Author of the manuscript, he was the only one that
could (and did) deliver such changes as specified by the contract.
183.

Provision 3 of the Prentice Hall Agreement states the “Author” is required to supply

in

e.

co

m

the physical manuscript for The Demonologist to the publisher.

dl

Exhibit 12 at “3.” Again, since Ed and Lorraine Warren were not the Authors, they were never
able to comply with this contractual provision. Brittle delivered the physical manuscript to

184.

D

York City.

ea

Prentice Hall editor Tam Mossman on May 9, 1980, in person at St. Patrick’s Cathedral in New

Provision “8.” of the Prentice Hall Agreement also required certain materials to be

supplied by the Author to Prentice Hall. Such materials enumerated include a preface to be
supplied by the Author with the manuscript.

Exhibit 12 at “8.” The Warrens could not supply the preface as they were never the “Authors” and
did not write The Demonologist book. In The Demonologist book, the preface contained therein
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was both written and supplied by Gerald Brittle alone, not Ed and Lorraine Warren.
185.

Provision “9.” of the Prentice Hall Agreement states that the Author represents and

warrants that he is the “sole author” of the work.

Exhibit 12 at “9.” The Warrens signing of the Prentice Hall Agreement as “author" constituted an
incorrect representation and warranty because they were never authors of the work, let alone “sole

It was determined by the parties that the best way to address these issues was for

co

186.

m

authors” of any part of the work.

the Warrens and Brittle to enter into an addendum to the Prentice Hall Agreement, which they did

The Prentice Hall Agreement states that the agreement itself “shall not be subject

in

187.

e.

on November 20, 1978. That addendum was the Collaboration Agreement (Exhibit 5).

dl

to change or modification, in whole or in part except by written instrument” (Prentice Hall
Agreement at “18.”) and signed by all the parties (i.e., all of Brittle, Prentice Hall and the Warrens).

ea

The Collaboration Agreement, between only the Warrens and Brittle, and only executed by them,

D

cannot and does not change Brittle and the Warrens’ contractual rights and obligations with, or to,
Prentice Hall. The Collaboration Agreement only sets forth Brittle and the Warrens “understanding
with respect to their respective rights in the Work,” their roles within their relationship and defines
how Brittle and the Warrens deal with each other. The Collaboration Agreement made it clear
Brittle was the “sole author” of the work and also specified the respective rights held by each of
the parties with regard to The Demonologist.
188.

In a letter from Prentice Hall dated January 11, 1979 (See Exhibit 41) the publisher

acknowledges the Collaboration Agreement, accepts it and states it now an “Addendum” to the
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Prentice Hall Agreement and incorporated as part of same. See Exhibit 41; See also Exhibits 12
and 5.
189.

The Collaboration Agreement (also referred to herein as the “1978 Collaboration

Agreement” or just the “Collaboration Agreement”) was executed by Gerald Brittle and Ed and
Lorraine Warren on November 20, 1978. The Collaboration Agreement is an addendum to the
original Prentice Hall Agreement and memorializes the following:

The Collaboration Agreement defines, by contractual agreement by and between

co

190.

m

1. “Author” - Brittle Defined as Sole Author:

e.

the Warrens and Brittle, who is, and who is not, an “Author.” In the first paragraph the

D

ea

dl

in

Collaboration Agreement states:

Exhibit 5.
191.

Upon the Warren’ signing of the Collaboration Agreement, Ed and Lorraine

Warren confirmed and agreed that they were not the “Authors” of The Demonologist, that they
were only the “Subjects” of the work. Under the Collaboration Agreement the Warrens agreed to
and confirmed literarily and contractually that Gerald Brittle was the sole author of “The
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Demonologist."

The signature block of the Collaboration Agreement confirms this and is

ea

dl

in

e.

co

m

reproduced below:

D

Exhibit 5 at signature page.

2. Term of the Collaboration Agreement
192.

The term of the Collaboration Agreement is tied not to the term of the publishing

rights or the Prentice Hall Agreement itself. Like the subsidiary rights in the Prentice Hall
Agreement, the term of the Collaboration agreement is tied to the “life of the Work” – the copyright
of The Demonologist book, which is “live” for at least the next seventy years – just like the
subsidiary rights, as show below.

- 70 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 71 of 85 PageID# 953

Exhibit 5 at “7.” The terms of the Collaboration Agreement remain in full force and effect today.

3. Subsidiary Rights and Reversion
193.

Paragraph 2 of the Collaboration Agreement (Ex. 5) states that Brittle and Warren

were entering into an agreement with Prentice Hall and refers specifically to the Prentice Hall

m

Agreement. The Collaboration Agreement sets forth the respective rights of each of the parties

co

with regard to each other. The first paragraph of the Collaboration Agreement states that Brittle

e.

and the Warrens co-own all rights in the work. This “co-owner[ship]” refers only to any rights that
they had not already granted, sold, transferred, etc. to another party as they could not own rights

in

they had already given away – i.e., the publishing and subsidiary rights to The Demonologist

dl

previously granted to the publisher under the Prentice Hall Agreement. This also did not apply to

ea

any rights the parties would later agree would be owned by only one of them – i.e., the Prentice

D

Hall transfer of the subsidiary rights to Brittle alone.
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Exhibit 5 at ¶3.
194.

The Collaboration Agreement at “8.” also confirms that the parties may grant any

co

m

remaining rights they may co-own to any party, but only if they do so unanimously.

Ex. 5 at “8.”

The publishing rights and exclusive subsidiary rights defined in the original

e.

195.

in

Prentice Hall Agreement were granted by Brittle and the Warrens unanimously to the publisher

dl

when they signed the Prentice Hall Agreement. Once these specific rights were granted to Prentice
Hall under the original agreement, these rights became Prentice Hall’s exclusively, the sole

ea

property of the publisher. Once these rights were granted, it was Prentice Hall’s exclusive right

D

during the term of the agreement to determine if they were going to license any of the subsidiary
rights (inclusive of motion picture/film rights) and to whom they were going to license such
subsidiary rights. Per the Prentice Hall Agreement, upon its termination, any unsold subsidiary
rights granted to Prentice Hall would revert to the “Author.”
196.

The Collaboration Agreement did nothing, nor could it do anything, to change, alter

or amend the termination provision or reversion provisions of the original Prentice Hall Agreement
- which states that a termination effectuates a reversion of all the subsidiary rights to the “Author.”
However, since the first paragraph of the Collaboration Agreement (Ex. 5) defines Brittle as the
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sole “Author,” then upon any termination of the Prentice Hall Agreement, all unsold rights granted
to Prentice Hall (inclusive or Subsidiary Rights) revert solely to Brittle See Exhibit 12 at “14.” As
more fully discussed below, to avoid any confusion Prentice Hall drafted the December 8, 1981
letter, the Prentice Hall First Amendment (“Prentice Hall First Amendment”). See Exhibit 13.
Prentice Hall had both Brittle and the Warrens both sign this amendment. In the letter it states that
the subsidiary rights of motion picture, television, radio and dramatization revert only to Brittle,
and not to the Warren parties. Also, to insure there was documented unanimous consent to this

m

immediate reversion and transfer of these aforementioned subsidiary rights to Brittle, and not to a

197.

co

third party, Prentice Hall had the Warrens sign the Amendment.

No subsequent addendum or amendment to the Collaboration Agreement ever

e.

changed this reversion provision of the subsidiary rights to Brittle as delineated in the Prentice

dl

in

Hall Agreement First Amendment.

The second paragraph of the Collaboration Agreement re-confirms the subject

D

198.

ea

4. Subject matter of book as Warrens careers as paranormal investigators
reconfirmed

matter for the book was the Warrens’ lives and experiences as psychic [paranormal] investigators:

Exhibit 5 at ¶ 2.

- 73 -

Case 3:16-cv-00908-JAG Document 5 Filed 03/29/17 Page 74 of 85 PageID# 956

5. Term of Collaboration Agreement is for at least next seventy years
199.

Provision “7.” of the Collaboration Agreement confirms that the term of the

Collaboration Agreement runs for the “life of the work” which is the copyright to the work.

Since Brittle, the Author, is alive, per the Copyright Act the term of the

co

200.

m

Exhibit 5 at “7.”

e.

Collaboration Agreement is for at least the next seventy years.

Provision of the Collaboration Agreement provides:

D

ea

201.

dl

in

6. Exclusive right to use Warren Cases, Case Files and related material granted to
Brittle

Exhibit 5 at “11.”
7.Collaboration Agreement is “complete and binding”
202.

Provision “12.” of the Collaboration Agreement states it is a complete and binding

agreement between the parties:
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Exhibit 5 at “12.”
203.

By signing the Prentice Hall Agreement. amendments and addenda thereto, the

Warrens and Brittle unanimously agreed to the sale, disposition of those subsidiary rights to
Prentice Hall and for the reversion of those rights to the “Author,” Brittle. See Exhibits 5, 12, 13

co

m

and 41.

Prentice Hall required that the signatures of the parties to the Collaboration

in

204.

e.

C. Prentice Hall’s Confirmation of the Addendum to the Collaboration Agreement –
January 11, 1979

Agreement be notarized. See Exhibit 5. On January 11, 1979, Prentice Hall’s in-house counsel,

dl

Mark J. Lawless, acknowledged Prentice Hall’s receipt of the notarized copy of the Collaboration

ea

Agreement and confirmed that it was effective as of that date and included as an addendum to the

D

Prentice Hall agreement (See Exhibit 41) and reproduced below:

///
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D. PRENTICE HALL TO BERKLEY PARTIAL SUBSIDIARY RIGHTS TRANSFER
- April 14, 1981
205.

As discussed above, under paragraph 5 of the Prentice Hall Agreement entitled

“Subsidiary Rights”, Prentice Hall acquired from Brittle and the Warrens the exclusive right to all
Subsidiary Rights in and to The Demonologist. Upon their acquisition of the Subsidiary Rights,
Prentice Hall was free to unilaterally exploit or dispose of these rights as they saw fit.
206.

Under Section 5. (4) of the Prentice Hall Agreement, included in the bundle of

subsidiary rights granted to the publisher by the Warrens and Brittle was the subsidiary right of

e.

co

m

“Reprint”:

in

Exhibit 12. As such, Prentice Hall could, and ultimately did, unilaterally transfer the subsidiary
Prentice Hall did this, as they were

dl

reprint rights to another publisher, Berkley Books.

ea

contractually permitted to do so, without having to give any notice, or attain any further permission
from either Ed and Lorraine Warren or Gerald Brittle.
To that end, on April 14, 1981, Prentice Hall entered into an agreement with

D

207.

Berkeley Books for a paperback reprint of The Demonologist. The fact that Prentice Hall exercised
total and absolute control over all subsidiary rights is also evidenced by the fact that no signature
of the Warrens or Brittle was required on the Berkeley subsidiary rights (“Reprint”) agreement.
See Exhibit 42 (“Prentice Hall Letter and Berkley Agreement.”) The signature block thereto
reproduced in part below:

///
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208.

co

Exhibit 42 at signature page.

On July 23, 1981, a copy of the Prentice Hall Berkeley Contract (“Prentice Hall

e.

Berkeley Contract”) was sent to Gerald Brittle, with a copy to Ed and Lorraine Warren, from John

D

ea

dl

in

E Nelson, the Subsidiary Rights Director for Prentice Hall. See Exhibit 42, Page 1.
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209.

Under the Subsidiary Rights provision “Other Rights 5.” of the Prentice Hall

Agreement, the owner of the subsidiary right had to send a copy of any agreements they entered
into for said rights. Exhibit 12. The Prentice Hall Letter and Berkley Agreement satisfies that
requirement. See Exhibits 12 & 42.
210.

Neither the Warrens nor Brittle ever took exception with the deal that Prentice Hall

made with Berkley for the exclusive subsidiary reprint rights, rights that they had willingly granted
to the publisher under the Prentice Hall Agreement. All the subsidiary rights to the work belonged

m

to Prentice Hall at this time and the publisher was free to unilaterally dispose of same to any party

co

as it wished and saw fit.

On December 8, 1981, the first amendment (separate and unrelated to the prior

in

211.

e.

E. PRENTICE HALL AGREEMENT FIRST AMMENDMENT - December 8, 1981

dl

“First Addendum”10) to the Prentice Hall agreement (the “Prentice Hall First Amendment”) was
signed by Ed and Lorraine Warren, Gerald Brittle and Prentice Hall. Exhibit 13. This Prentice Hall

ea

First Amendment reconfirms that all subsidiary rights, including rights for motion pictures,

D

dramatizations, radio and television would “immediately” revert to the “Author” (i.e., Brittle). See
Exhibit 13, the Prentice Hall First Amendment which is reproduced below.

///

10 See Exhibits 5 and 41.
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212.

This Prentice Hall First Amendment confirms that immediately “upon signature by

all parties” the “control” and “right to sell or license throughout the world” the aforementioned
copyright protected Subsidiary Rights, (i.e., Motion Picture, Dramatization, Radio and
Television), immediately revert to the “Author,” Brittle. See Exhibit 13; See also, Exhibits 5, 12,
13, 41.
213.

This Prentice Hall First Amendment changes the royalty structure for subsidiary

rights as to allow Prentice Hall to retain a percentage of the sale of said subsidiary rights, even

m

upon termination of the publishing rights and the book going out of print. Exhibit 13. This is due

co

to the fact that the subsidiary rights, as agreed to by the Warrens, were immediately transferred by
Prentice Hall to Brittle. Brittle now owned these subsidiary rights which the Prentice Hall

e.

Agreement delineated as being live for the “life of the work” – the life of the copyright to The

The Warrens’ signatures on the Prentice Hall First Amendment confirm their

dl

214.

in

Demonologist which is at least the next seventy years. 11

agreement and understanding that all other aspects of the original Prentice Hall Agreement are re-

D

ea

ratified “and affirmed and remain in full force and effect. Exhibit 13 at ¶4.

F. THE PRENTICE HALL OUT OF PRINT NOTICE - April, 18 1986
215.

On April 18, 1986, Charlotte Wilson, the Contract Administrator for Prentice Hall,

sent a letter to Gerald Brittle notifying him that the hardcover version of the work (The
Demonologist) was not selling sufficient quantities to remain in print, thus partially triggering the
termination clause under the original Prentice Hall Agreement for the hardcover version of the

11 Plaintiff believes that Prentice Hall, or any successor in interest thereto would be entitled to 10% of any recovery
it makes from Defendants related to the subsidiary rights.
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book. See Exhibit 43 (“Out of Print Letter.”).
216.

It is important to note that the letter is addressed only to Mr. Brittle. It is not “cc’d”

to the Warrens. In the letter, Ms. Wilson asked Mr. Brittle if he, as the “Author” under the Prentice
Hall Agreement, wished the balance of the subsidiary rights that were granted to Prentice Hall,
those which did not previously revert to him under the Prentice Hall First Amendment, to revert

D

ea

dl

in

e.

co

m

now to him. See Exhibit 42 at ¶ 2.

217.

However, Ms. Wilson was incorrect as the balance of the remaining subsidiary

rights could not be fully reverted until “all edition, including reprints” inclusive of the Berkley
book (i.e., the paperback reprint version) was also out of print, which it was not at this time. As
the “Termination and Reversion” clause, at “14.” in the Prentice Hall Agreement states:
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Exhibit 12.
Brittle would have to wait until the Berkley paperback reprint was either out of

m

218.

co

print, or the term of the Berkley Agreement concluded (a seven-year term ending on April 15,

e.

1987), before he could notify the publisher that he wished the remaining subsidiary rights, those
not previously transferred to him under the Prentice Hall First Amendment, to revert to him as the

in

Author. As discussed below, Brittle’s notice to Prentice Hall that he wished the balance of the

ea

dl

Subsidiary Rights to be reverted back to him was made on May 8, 1990. Exhibit 46.

219.

D

G. FIRST AMENDMENT TO THE COLLABORATION AGREEMENT - April 16,
1990
On April 16, 1990, Ed and Lorraine Warren, and Gerald Brittle entered into the

First Amendment to the Collaboration Agreement,12 (“Collaboration Agreement First
Amendment”). This amendment to the Collaboration Agreement allowed the parties to hire a
literary agency, Lowenstein Associates, to represent them and then enter into a second reprint
agreement for another paperback printing of The Demonologist with St. Martin’s Press publishers.

12 The “First Amendment” and “First Addendum” to the Prentice Hall Agreement are two entirely different
documents and not to be confused. Likewise, there is a “First Amendment” to the Prentice Hall Agreement and a
“First Amendment” to the Collaboration agreement which are also separate and unrelated documents.
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See Exhibit 44.
220.

The Collaboration Agreement First Amendment amends and changes only a few

terms of the original Collaboration Agreement. It does not in any way change the original Prentice
Hall Agreement between the parties. It does not change Brittle’s legal status as the sole “Author,”
or the Warrens as the “Subjects.” Nor does it change the reversion of the subsidiary rights to
Brittle as the “Author.” See Exhibit 44.
221.

The Collaboration Agreement First Amendment at ¶ 1, again defines Brittle as the

ea

dl

in

e.

co

m

sole “Author,” while Ed and Lorraine Warren are identified again as the “Subjects.”:

See Exhibit 44 at ¶ 1.

According provision “B.” of the Collaboration Agreement First Amendment, the

D

222.

Collaboration Agreement itself is attached to the First Amendment and made a part thereof.

See Exhibit 44.
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223.

Under section “1.” of the Collaboration Agreement First Amendment, the “Author”

and the “Subjects” are going to enter into a new publishing contract with St. Martin’s press for the

e.

co

m

book “The Demonologist.”

See Exhibit 44.

This document, signed by the Warrens, reconfirms that the subject of The

in

224.

dl

Demonologist book is “dealing with the Subjects’ [Warrens] lives and experiences as psychic

ea

[paranormal] investigators.” The fact that the Warrens are repeatedly defined in all the agreements
herein as the “Subjects” further confirms that they and their lives are the subject matter of The

225.

D

Demonologist book.

Under section “2.” of the Collaboration Agreement First Amendment, the monies

derived from any publishing royalties for the St. Martins reprint of The Demonologist are to be
split equally between the “Author” and the “Subjects” after $5,200 in advances/royalties are first
paid to Brittle, which he did receive as evidenced and more fully discussed below:

///
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See Exhibit 44 at “2.”
Under section “3.” to the Collaboration Agreement First Amendment, the Author

m

226.

co

and the Subjects agree to appoint Barbara Lowenstein Associates as their sole agent to handle all

D

ea

dl

in

Lowenstein Associates, on their behalf.

e.

rights in the work and authorize the publisher to pay all monies for the St. Martins’ reprint to
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See Exhibit 44 at “3.”
227.

This Collaboration Agreement First Amendment is signed by Gerald Brittle as the

co

m

“Author” and Ed and Lorraine Warren as the “Subjects.”

e.

See Exhibit 44 at signature page.

On April 16, 1990, Gerald Brittle along with Ed and Lorraine Warren entered into

dl

228.

in

H. LOWENSTEIN AGENCY AGREEMENT - April 16, 1990

ea

an Agency Representation Agreement. In this agreement, Brittle is again identified as the sole
“Author” and the Warrens are identified as the “Subjects,” respectively. A copy of said Agency

D

Representation Agreement is attached hereto as Exhibit 45 the “Lowenstein Agency Agreement.”
The Lowenstein Agency Agreement at “1.” refers to a contract being entered into by the parties
for a new publication of “the Work” (The Demonologist book) with St. Martin’s Press publishers.

///

- 87 -

Case 3:16-cv-00908-JAG Document 6-1 Filed 03/29/17 Page 3 of 24 PageID# 973

Yet again, the Lowenstein Agency Agreement further confirms that the Warrens in

co

229.

m

See Exhibit 45 at 1.”.

signing this Amendment to the Collaboration Agreement reconfirm that the book The

e.

Demonologist deals “with the Subjects [the Warrens] lives and experiences as psychic

However, the subject of the book (i.e., the Warren’s cases and Case Files contained

dl

230.

in

[paranormal] investigators.”

in the book, as well as their entire lives and experiences as paranormal investigators) cannot be the

ea

subject of any movie that is not derived directly from the subsidiary rights to The Demonologist.

D

The no “Competing Work” provision in the Prentice Hall Agreement precluded that from
happening as such a work would conflict with the sale of The Demonologist, the subsidiary rights
and publishing rights thereto. Lorraine Warren could not at any time authorize the Defendants or
contract with them to make any movies in Defendants’ The Conjuring franchise of movies.
231.

Under provision “4.” of the Lowenstein Agency Agreement, the Warrens and

Brittle empowered Lowenstein to act on their behalf in all matters arising from or pertaining to the
St. Martin’s contract.
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See Exhibit 45 at “4.”
232.

Under provision “6.” of the Lowenstein Agency Agreement, Lowenstein

acknowledges that a Collaboration Agreement and an Amendment thereto is in existence and
further acknowledges Lowenstein Agency has read said agreement and amendment and will carry

233.

ea

See Exhibit 45 at “6.”

dl

in

e.

co

m

out all provisions in both.

The Agency Representation Agreement was executed by Brittle as the “Author” of

D

The Demonologist, the Warrens as the “Subjects,” and Norman Kurtz as a “Director” of
Lowenstein Associates on behalf of the Agent.

///
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Exhibit 45 at signature page.

At this time the subsidiary right reprint rights were still with Prentice Hall, who still

D

234.

ea

I. PRENTICE HALL REVERSION REQUEST & RIGHTS REVERSION - May/June
1990

had them under the original Prentice Hall Agreement. In order to enter into the new reprint deal
with St. Martins, Brittle needed Prentice Hall to revert the reprint rights back to him, as the Author,
so there was a clear chain of title for those rights.
235.

To that end, on May 8, 1990, Gerald Brittle wrote to Alice Corring of the Trade

Books Division Permissions Department of Prentice Hall, which is the division that oversaw and
controlled the Berkley deal. A copy of that letter is attached hereto as Exhibit 46 the “Brittle 1990
Reversion of Rights Request.”
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236.

The subsidiary rights of film, radio, television and motion picture had previously

reverted to Brittle as the “Author” under the December 8, 1981 Prentice Hall Agreement First
Amendment. However, the subsidiary reprint rights were still with Prentice Hall. In his letter,
Brittle requests, in accordance with the Prentice Hall Agreement of November 8, 1978, and the
Out-Of-Print Notice of April 18, 1986, that all the remaining Subsidiary Rights to The
Demonologist that had not already reverted back to him (i.e. reprint, et.al.), as the Author, revert

D

ea

dl

in

e.

co

m

to him now.

Exhibit 46. Brittle copied Ed Warren, Lorraine Warren, and Lowenstein Associates on this letter.
237.

On June 20, 1990, Alice Corrigan, the contract administrator for Simon & Schuster,

who at the time owned Prentice Hall, responded to Brittle stating that all remaining unsold,
unlicensed or previously transferred subsidiary rights granted to Prentice Hall now reverted
pursuant to the Prentice Hall Agreement. This did not include the previously transferred subsidiary
film, television, radio and dramatization rights because they had previously reverted to Brittle
alone as the “Author” under the Prentice Hall First Amendment. See Exhibit 47 (“1990 Prentice
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Hall Rights Reversion Letter.”).
238.

The 1990 Prentice Hall Rights Reversion to Brittle Confirmation Letter only refers

to the Prentice Hall Agreement. The Prentice Hall Agreement (Ex. 12) states that any remaining
unsold, unlicensed, un-transferred subsidiary rights at the time of the book going out of print or
termination of the publishing agreement revert to the “author,” Brittle. The 1990 Prentice Hall
Rights Reversion Letter at ¶ 2 confirms the subsidiary rights that have not been previously,

in

e.

co

m

reverted, assigned, licensed or sold previously now reverted.

239.

dl

Exhibit 47 at ¶ 2.

Ms. Corrigan’s response is important in her stating that the remaining subsidiary

ea

rights did not terminate with the book going out of print or the publishing agreement. She confirms

D

that the subsidiary rights do not terminate under this scenario, but rather they “revert” subject to
any license, sale or transfer of a subsidiary right previously made “subject to any licenses
previously granted including any extensions or renewals thereof.”
240.

This confirms that:

a) The subsidiary rights did not terminate when the Prentice Hall Agreement itself
terminated;
b) The subsidiary rights remain live after the Prentice Hall Agreement terminates as
they are “subject to any previous grants;” and
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c) Even if never granted, the subsidiary rights are not terminated with the
termination of the Prentice Hall Agreement as they “revert” rather than terminate.
241.

Brittle’s exclusive subsidiary rights, inclusive of his copyright protected motion

picture rights, are still live for the “life of the work,” the term of the copyright and as such are still
live today.
J. The St. Martin’s Press Agreement - September 4, 1990
242.

On February 14, 1990, Barbara Lowenstein and Associates, as agent on behalf of

m

Gerald Brittle, Ed and Lorraine Warren, entered into an agreement with St. Martin’s Press to

243.

co

republish the Work (The Demonologist). See Exhibit 48 (“St. Martin’s Press Agreement.”)
The St. Martin’s Press Agreement is only signed by Gerald Brittle, and not by the

e.

Warrens. This is because only Brittle owned the subsidiary rights, inclusive of reprint rights.

in

Additionally, St. Martin’s Press only required the “Author” signature and not any “Subjects”

ea
D

below:

dl

signature. Barbara Lowenstein signed on behalf of the Lowenstein Agency as Agent, as shown
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Exhibit 48 at signature page.
244.

Section 6 of the St. Martin’s Press Agreement discusses Subsidiary Rights and

grants of rights. Under section “6(vi),” the “Movie and Television Rights” are defined as:

Exhibit 47 at “6(vi).”
However, under the St. Martin’s Press Agreement’s “Grant of Rights” in section

m

245.

co

6(b)(iv), Motion Picture, Television and Dramatic Rights are specifically “lined out” and excluded.
This lining out on the contract was done by Brittle because the Subsidiary Rights were his and his

D

ea

dl

in

e.

alone:

Exhibit 47 at “6(iv).”
246.

Brittle excluded and chose not to grant to St. Martin’s Press his subsidiary rights

for movies and television. (The very same copyright protected rights that the Defendants have
knowingly infringed on in the instant matter.)
247.

At no time did Ed or Lorraine Warren, who were already aware of and copied on

the St. Martin’s Agreement, ever object to Brittle’s unilateral, proper and lawful decision to
exclude these rights from the St. Martin’s Press deal. They did not and could not because the
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subsidiary rights belonged solely to Brittle and not to them.
K. St. Martin’s Press & Copyright Rider
248.

- September 4, 1990

Attached to the St. Martin’s Press Agreement is a Copyright Rider. See Exhibit 49

(“St. Martin’s Copyright Rider”). The St. Martin’s Copyright Rider states Gerald Brittle is the

m

sole “Author”:

249.

co

Exhibit 49 ¶1.

Under section II of the St. Martin’s Copyright Rider (Ex. 49), Brittle and the

e.

Warrens are listed as co-owners of the copyright. Brittle is listed as the “Author,” and the Warrens

D

ea

dl

in

as the “Subjects,” where it asks to identify the nature of the copyright claim:

Exhibit 49 at “II.”
- 95 -

Case 3:16-cv-00908-JAG Document 6-1 Filed 03/29/17 Page 11 of 24 PageID# 981

250.

Again, the Copyright Rider shows that both the Warrens and Brittle share only

ownership of the copyright to The Demonologist (granted by Brittle to the Warrens per the
Collaboration Agreement).
251.

However, a Notice of Termination of said copyright grant has previously been

properly, tendered by Brittle to Warren and becomes effective on October 31, 2017. See Exhibits
21, 22 and 23. All other terms of the Collaboration Agreement will remain in full force and effect
after such termination (i.e. termination of the grant of the copyright does not server to terminate

m

the Collaboration Agreement). The above copyright rider also again confirms that Brittle is the

L. Japan Lowenstein Contact -

July 1991

On July 8, 1981, the Lowenstein Agency received from the Tuttle-Mori agency in

e.

252.

co

“Author” of the book and the Warrens are the “Subjects” of the book. Exhibit 49.

in

Tokyo, Japan, a copy of a contract from Futabi Shobo Publishers Ltd. of Tokyo for the Japanese

253.

ea

Contact.”)

dl

publication of The Demonologist. That letter is attached hereto as Exhibit 50 (“Japan Lowenstein

In the letter, the Tokyo agency thanks Morgan Barnes of Lowenstein Associates

D

for his work on the project and agreements and encloses a signed copy of the contract. This
contract, too, at the bottom of the first paragraph identifies Gerald Brittle as the sole Author:

Exhibit 50.
M. The Lowenstein Overpayments 1993-1994
254.

Under the Lowenstein Agency Agreement, all monies derived from the future

publishing of The Demonologist were to be paid to Lowenstein for the benefit of the Author and
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the Subjects. Exhibit 45.
255.

Under the Collaboration Agreement First Amendment, the first $5,200.00 derived

from the publishing of The Demonologist was to go to the “Author,” then any overage would be

e.

co

m

split equally between the Author and the Subjects. See Exhibit 5 and 44.

in

Exhibit 44 at “2.”

However, Lowenstein miscalculated the amounts due and overpaid the “Author,”

257.

Upon receipt of these monies, Brittle, through his wife, Alicia, immediately

ea

Brittle.

dl

256.

D

apprised Lowenstein of the overpayment by letter. In that letter, Mrs. Brittle discusses monies that
are due the “Author” and how much is due the “Subjects.” See Exhibit 51 (“Alicia Brittle Letter
1”). The letter is set forth below:

///
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258.

Mrs. Brittle then wrote a letter to Ed and Lorraine Warren on or about August 10,

1994. See Exhibit 52 (Alicia Brittle Letter 2.”) In her carbon copy of the aforementioned sent
letter, it states how much money the Warrens are owed as “Subjects” and how much Brittle is
owed as the “Author,” to reconcile all the payments Lowenstein made to date. See Exhibit 52.
259.

On September 14, 1994, Lowenstein Associates wrote back to Mrs. Brittle with a
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final reconciliation of monies to be divided between the Author and the Subjects. Exhibit 53. The
second page of that letter delineates the split of royalties each party is due “Per Amendment to the
Collaboration Agreement,” the same Amendment which redefined and reconfirmed Brittle was the
sole “Author” and the Warrens as “Subjects.” (See Exhibit 53.)
260.

It is incontrovertible that the Warrens were the “Subjects” under the array of

agreements relevant to the instant matter and were paid as the “Subjects,” while Brittle was the

m

sole “Author” and was the one paid as the “Author.”

261.

co

N. Reversion of Rights from St. Martin’s Press to Brittle - July 10, 2001
On July 10, 2001, Brittle requested a reversion of the subsidiary rights he granted

e.

to St. Martins (i.e., the subsidiary rights of reprint and sound) per the St. Martin’s Press Agreement.

in

A copy of the letter is attached hereto as Exhibit 52A hereto the “Rights Reversion Request Letter

D

ea

dl

Sr. Martin’s Press” and reproduced below.13

///

13 In 2001 the Brittles did not have a home copier or a computer and scanner. They were still using carbon paper so
some of what they have in their files are the carbon copies of letters that were sent out, hence no signature of the
Brittles on the carbon copy.
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262.

ea

Exhibit 52A.

In the Rights Reversion Request Letter to St. Martin’s Press, which is copied to Ed

D

and Lorraine Warren, Brittle asks for the reversion of rights he granted to St Martin’s to go back
to him as the Author pursuant to the terms of the St. Martin’s Press Agreement of 1990. Exhibit
52A. At no point in time did Lorraine or Ed Warren take exception to these rights reverting to
Brittle as the Author, and not to them. Nor could they as these rights were solely owned by Brittle
and not the Warrens.
263.

On August 13, 2001, Gerald Brittle received a letter in response to his

aforementioned request for a reversion of his sound reproduction rights. In that letter, St. Martin’s

- 100 -

Case 3:16-cv-00908-JAG Document 6-1 Filed 03/29/17 Page 16 of 24 PageID# 986

reverted the sound reproduction rights to Brittle alone as the “Author.” (See Exhibit 54 (“St.

D

ea

dl

in

e.

co

m

Martins Rights Reversion Confirmation Letter”)). A portion of Exhibit 54 is reproduced below:

///
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264.

Clause 2 of this letter confirming the reversion of the subsidiary rights (sound and

reprint) granted by Brittle to St. Martin as reverting to him further evidences the fact that when
such rights revert, even when the publishing contract for the book terminates, said attendant
subsidiary rights do not also terminate; but instead, these rights revert to the owner of those rights.

VII. THE CONTRACTUAL EFFECT AND LEGAL SIGNIFICANCE OF THESE
HISTORICAL UNDERLYING CONTROLLING AGREEMENTS WITH REGARD
TO THE INSTANT MATTER
The well-documented history of two-and-one-half decades (1978 through 2001) of

m

265.

co

multiple contracts, with multiple publishers, signed in multiple instances over that protracted
period by the Warrens themselves clearly evidences that:

e.

a. Brittle is the sole author of The Demonologist;

in

b. Brittle owns the exclusive “right to use” the Warren Cases, Warren Case Files and

dl

related materials that were given to him by the Warrens. This right is in full force

ea

and effect” for at least the next seventy years;
c. Brittle exclusively owns all subsidiary motion picture rights to The Demonologist

D

which are inclusive of his copyright protected rights of reproduction, distribution,
performance and exclusive right to authorize derivative works. Said subsidiary
rights are in full force and effect and remain so for at least the next seventy years;

d. Defendants are prohibited from using the Warren’s Cases, Case Files and related
materials for all of the Warren’s investigations that took place up to including July
26, 1981, as the basis of any movies, inclusive of the Perron Farmhouse Case, Case
File and related materials (Conjuring);
e.

Defendants are prohibited from entering into any agreement with Lorraine Warren
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for motion picture rights to any material in and from The Demonologist – inclusive
of the Amityville, Enfield, Annabelle and Borley Nun cases, Case Files and related
materials of the Warrens; and
f. The no “Competing Work” provision in the Prentice Hall Agreement is still in full
force and effect today. This provision is a complete and absolute bar to any movie
production, like the Defendants entire franchise of The Conjuring films, that has
the same subject as The Demonologist book. The subject of The Demonologist

m

Book includes the Warren’s Cases, Case Files and related materials contained in

co

The Demonologist as well as the Warren’s lives and careers as paranormal
investigators. The entirety of the Defendants’ The Conjuring franchise of films are

e.

unlawful as they are based on the same subject as Plaintiff’s book, and as such

in

Lorraine Warren never could have conveyed any rights to Defendants to make these

dl

movies as she remains bound by said no “Competing Work” provision.
266.

Because of the foregoing, the entirety of Defendants’ franchise of The Conjuring

ea

movies they have already made, and any they may attempt to make are unlawful.

267.

D

A. Choice of Law Provision

The Prentice Hall Agreement at “19.” stipulates that New York law governs the

Prentice Hall Agreement. Plaintiff trusts this Honorable Court to apply New York Law to the
instant matter.

Exhibit 12.
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B. Plaintiff Is the Sole Author of The Demonologist
268.

Mr. Brittle’s sole authorship of The Demonologist, first delineated in the 1978

Collaboration Agreement, is reinforced by multiple contracts between Mr. Brittle and the Warrens
with multiple publishers, as well as multiple covers of the book The Demonologist (by different
publishers) (Exhibits 29 and 55) that span multiple decades. All of the foregoing unequivocally
evidences that Mr. Brittle is the sole author of The Demonologist.
269.

Ed and Lorraine Warren had access to and had actual knowledge of The

m

Demonologist when it was published in 1981 pursuant to the contract they themselves signed as

co

discussed herein. The Warrens’ knowledge is further evidenced by the multiple royalty payments
they received as “Subjects” for The Demonologist’s publication, not just from Prentice Hall, but

e.

from the multiple subsequent publishers of the book over the next two decades including but not

Lorraine Warren had actual knowledge of The Demonologist when it was published

dl

270.

in

limited to the Lowenstein accountings as discussed above.

D

it states:

ea

in 1981, and is further confirmed by the Collaboration Agreement First Amendment at “A.” where

See Exhibit 44, and the Collaboration Agreement First Amendment at “1.”:
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271.

The Collaboration Agreement First Amendment provides additional evidence that

m

Lorraine and Ed Warren had actual knowledge of The Demonologist book and Brittle being the

co

sole author thereof when it was originally published by Prentice Hall in 1981, and then again when

e.

as it was drafted to specifically accommodate the republished version by St Martin’s Press in 1990.
Prior to October 23, 2015 (the date when Brittle sent Lorraine Warren a formal Notice of

in

Termination (Exhibit 23) of his 1978 grant to her and Ed Warren of a half ownership of the

dl

copyright in The Demonologist), Lorraine Warren had at no time ever claimed that either she or

D

ea

Ed Warren were authors, co-authors or joint authors of The Demonologist14 and never disputed

14 It is anticipated that the Defendants will attempt to claim that when Mr. Brittle divests Ms. Warren of her
copyright interest in The Demonologist, pursuant to his rights under the 1976 Copyright Act, it will have the
immediate effect of invalidating and terminating the Collaboration Agreement for lack of consideration and breach
of a material term. This is not how the Collaboration Agreement and the Copyright Act function and interlock. The
copyright grant by Brittle to the Warrens under the Collaboration Agreement may be legally terminated under the
Copyright Act, independently of, and without terminating the Collaboration Agreement’s terms that are unrelated to
the grant of copyright memorialized therein. Collaterally, it is anticipated that Defendants will claim that in the event
of such a termination of Warren’s copyright share, Brittle would have no right to use any of Ms. Warren’s materials.
Again, this is not correct. In any and all events, Defendants would be collaterally estopped from even making this
claim as Mrs. Warren’s counsel (Michael O’Connor) in an unrelated matter has already stated, “Even if the
purported Collaboration Agreement were terminated (as sought by Brittle), the joint ownership of copyright
in The Demonologist would remain as those rights arise under the Copyright Act, and not under the
purported Collaboration Agreement.” Mrs. Warren claims her grant of copyright is solely derived from the
1976 Copyright Act and just memorialized by the Collaboration Agreement, and that any extinguishing of the
Collaboration Agreement cannot terminate rights granted under the Copyright Act. As such, Defendants are
estopped from now arguing a termination of rights granted under the Copyright Act would in turn then
terminate any rights granted separately under the Collaboration Agreement.
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Brittle’s designation as the sole author despite Brittles sole authorship being stated over and over
again in contracts, notices and letters alike.
272.

The effective date of the Notice of Termination is October 31, 2017. Defendants

New Line and Warner Brothers were sent a copy of said Notice of Termination as an attachment
to the Cease and Desist they received from Plaintiff. See Exhibit 27.
273.

Effective February 12, 1981, the US Copyright Office issued Certificate of

Registration for The Demonologist (Exhibit 56 hereto the (“USCO COR The Demonologist”) with

D

ea

dl

in

e.

co

Brittle as the “Author of entire text.” See Exhibit 56.

m

the registration number TX628075 for The Demonologist. The USCO COR at “2” lists Gerald

Exhibit 56. The Warrens are not listed as “authors” anywhere in the USCO COR.
274.

The USCO COR at “4” lists the copyright claimants as Gerald Brittle, on the one

hand, and Ed and Lorraine Warren, on the other. This section of the USCO COR requires that
any party who is not an Author (i.e., the Warrens) list how they obtained an ownership
interest in the copyright. In this regard, the USCO COR states that non-authors Ed and
Lorraine Warren obtained copyright ownership “by written agreement” (i.e., the
Collaboration Agreement).
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See Exhibit 56 at “4 Claimant(s)”.
275.

There is no contemporaneous documentation to support any claim that when The

m

Demonologist was written, either Ed or Lorraine Warren were, or regarded themselves as joint
authors of the book.

There is no contemporaneous documentation to support any claim that prior to any

co

276.

e.

litigation being filed by the Plaintiff, either Ed or Lorraine Warren were, or regarded themselves
as joint authors of the book.

Even if The Demonologist were to recite words exactly as spoken by Ed or Lorraine

in

277.

dl

Warren, in real time or recorded (which it does not), the Warrens’ spoken word alone is not subject

ea

to copyright protection. Copyright only applies to creative works of authorship that are affixed in
a tangible medium.

Just as proofreaders and editors do not obtain copyright rights in works they edit,

D

278.

and actors do not become copyright owners by suggesting script changes, neither Ed nor Lorraine
Warren became co-authors of The Demonologist if they provided any information, revisions,
recollections or comments to Mr. Brittle.
279.

Besides agreeing to the contractual provisions of the Prentice Hall Agreement and

the amendments/addenda thereto which enumerated Brittle as the sole author, the Warrens were
fully aware The Demonologist was published in 1981. They signed the original Prentice Hall
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Agreement and they received royalty payments as the “Subjects” for same. The Warrens made no
claims of co-authorship or joint authorship at any time in the three years following the book’s
publication and as such under the Copyright Acts three-year statute of limitations they are barred
from doing so now.
280.

Brittle and Lorraine Warren are co-owners of the copyright to The Demonologist

until the effective date of Plaintiff’s Notice of Termination to Lorraine Warren, October 31, 2017.
While the Warrens are co-owners of the copyright, they are not now, nor have they ever been coPlaintiff Brittle is the sole author of The

m

authors, or joint authors, of The Demonologist.

co

Demonologist.

Per the Collaboration Agreement, Plaintiff is the owner of the exclusive rights to

dl

281.

in

e.

C. Plaintiff’s owns the exclusive right use to the Warren Cases, Warren Case files and
related materials.

use all of the Warren Cases, Warren Case Files and materials related to all cases that were

This compendium of aforementioned material related to these investigations

D

282.

ea

investigated by Ed and Lorraine Warren up to and including the date of June 26, 1980.

includes, but is not limited to, the Warrens’ investigations and their vocal recollections, stories,
cases, tape recordings, proprietary information and Case Files relating to those investigations (all
collectively herein referred to as the “Warren Cases”).

1. The Scope of the 1978 Collaboration Agreement as it Pertains to The
Demonologist and the Warren Cases and Case Files
283.

On November 20, 1978, Gerald Brittle and Edward and Lorraine Warren entered
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into the Collaboration Agreement and documents their respective rights in the aforementioned
book to be written solely by Brittle and entitled The Demonologist.
284.

The Collaboration Agreement at ¶ 1 lists Mr. Brittle as the “Author” and Edward

and Lorraine Warren (the “Warrens”) as the “Subjects”. The Collaboration Agreement identifies

e.

co

m

Mr. Brittle as the sole Author of the Work.

in

Exhibit 5. Brittle is again identified as the sole author where the Collaboration Agreement (Ex. 5)

D

ea

dl

continues at “9.”:

285.

Paragraph 2 of The Collaboration Agreement defines the “Work” as The

Demonologist book:

Exhibit 5.
286.

Paragraph 2 of the Collaboration Agreement also states that the “Work,” The
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Demonologist book, is about Ed and Lorraine Warren’s “lives and experiences as psychic,
investigators.” Collaboration Agreement at ¶2:

Exhibit 5.
287.

Per the Collaboration Agreement, there is no limit to the scope of the Warren’s

cases. In other words, none of their cases or investigations are excluded, reserved or “carved out”.

m

The Warren Cases include their entire body of work of their “lives and experiences” as

co

paranormal/psychic investigators. The Warren’s conveyed all of this to Brittle under the Prentice

e.

Hall Agreement and the addenda thereto. The Collaboration Agreement conveys exclusive rights
to Brittle to all the Warren Cases, their “lives and experiences” and the aggregate universe of their

in

source materials up to and including the date of execution of the Collaboration Agreement, and

below.
288.

ea

dl

then extends to, and including, the date of the recorded phone call of June 26, 1980 as discussed

That recorded telephone call that occurred on June 26, 1980, between Lorraine

D

Warren, Gerald Brittle and Caroline Peron, and consented to by the parties, confirms that the
Warrens had in fact conveyed the exclusive rights in all cases they investigated, and all the
materials related thereto up to and including that date, to Brittle. Exhibit 26.
D. Defendant New Line’s Agreement with Warrens for her “Case Library” cannot, by
Law, Include the Cases and Materials Already Exclusively Owned by Plaintiff
Under the 1978 Collaboration Agreement.
289.

The Collaboration Agreement contains a provision, in Paragraph 2, that describes

the Warren’s “lives and experiences” as psychic investigators (Exhibit 5). This language is almost
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verbatim how Defendant New Line defines the “materials” and scope of the cases investigated by
the Warrens as they memorialized it the 2011 OQA agreement. This 2011 OQA purports to convey
Lorraine Warren’s life rights, Cases, Case files and materials to New Line and is known as the
“2011 Option Quit Claim Agreement” or “2011 OQA.” See Exhibit 6.
290.

In the 2011 OQA that New Line did directly with Warren, New Line defines the

Warren investigations (i.e., the Warren Case Files or Case File Library) as encompassing this
universe of information. In doing so, New Line describes in detail the very same material and

m

information referred to herein by Plaintiff as the Warren Cases which he had already been

co

exclusively granted by the Warrens decades before under the Collaboration Agreement. What is
clear is that Lorraine Warren sold Defendants the right to use these cases in the 2011 OQA despite

e.

the fact that she contractually gave them to Brittle under the Collaboration Agreement decades

in

earlier. Even a minimal amount of due diligence from New Line with regard to Warren and chain-

291.

dl

of-title would have readily uncovered this.

In a 2013 arbitration dispute between New Line and DeRosa-Grund, initiated by

ea

New Line, testimony was given by New Line’s Head of Business Affairs, Craig Alexander. Mr.

D

Alexander, according to the transcript of his testimony, had been at New Line for approximately
fifteen years and was its Senior Vice President and head of Business and Legal Affairs. Mr.
Alexander testified that his responsibilities at New Line included “[negotiating] agreements in
connection with acquisition of literary material.”
292.

In his arbitration testimony Mr. Alexander reiterates New Line’s conception and

definition of the scope of Warrens’ materials in the prior 2009 OQA, which was replaced by the
nearly identical 2011 OQA that New Line also drafted. When compared, it is clear that New Line’s
defined universe of the Warrens’ materials that it purportedly obtained under the 2009 and 2011
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OQA’s, it is clear they are the same as what Plaintiff had already legally obtained under the
Collaboration Agreement back in 1978. In his arbitration testimony, Day One, Volume 1, Page
177 (Exhibit 57), Mr. Alexander states the universe of the Warren’s cases and materials includes:
Q. NUMBER 3 [of the OQA] SAYS:
"THE ENTIRE CASE FILE LIBRARY (APPROXIMATELY 8,000 CASE
FILES) RELATED TO THE WARRENS' PARANORMAL
IVESTIGATIONS."
AGAIN, THOSE CASE FILES, WHAT EXACTLY DOES A CASE FILE IN
THIS CONTEXT MEAN?

e.

co

m

A. [Alexander]
I THINK THAT THE CASE FILES WERE A COLLECTION OF -- IT'S
ACTUALLY WRITTEN PRETTY WELL HERE -INTERVIEWS, HISTORY, PHOTOGRAPHS, NOTES, TIMELINES,
THINGS OF THAT NATURE THAT RELATE TO A PARTICULAR
INVESTIGATION OR CASE THAT THE WARRENS PARTICIPATED
IN. IT'S THEIR WORK HISTORY.

dl

in

Q. AND THEN THE NEXT CATEGORY OF RIGHTS IS THE (B), WHICH IS
ALL RIGHT, TITLE AND INTEREST IN AND TO THE ENTIRE LIFE
STORIES OF ED AND LORRAINE WARREN, INCLUDING WITHOUT
LIMITATION ALL THEIR PARANORMAL INVESTIGATIONS AND
EXPERIENCES.

293.

D

Exhibit 55.

ea

A. RIGHT. [Alexander]

Defendant New Line and Plaintiff agree that there is a universe of materials that are

associated with the Warrens’ investigations. For all practical purposes, there is no difference in
New Line’s definition of the materials comprising the Case Files in the 2009 OQA and how the
Plaintiff defines the Warren Cases herein as shown by the following charts:

///
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New Line definition of
Case Files
from the 2009 OQA

Plaintiff definition of
Warren Cases
from the Collaboration Agreement
Including but not limited to: the
Warren’s vocal recollections, stories,
cases, tape recordings, proprietary
information and case files pertaining
to their paranormal investigations.

m

Interviews, history, photographs,
notes, timelines, things of that nature
that relate to a particular
Investigation or case that the Warrens
participated in. It's their work history.

Plaintiff definition of
Scope of The Demonologist from the
Collaboration Agreement

in

e.

New Line definition of
Scope of Warren Life stories from the
2009 OQA

co

The parties also have near identical definitions of the scope of the Warren life stories.

New Line similarly defines all these terms, material and scope, a second time in a

D

294.

Dealing with the Subjects’ lives and
experiences as psychic [paranormal]
investigators.

ea

dl

The entire life stories of Ed and
Lorraine warren, including without
limitation all their paranormal
investigations and experiences

subsequent agreement executed after the 2009 OQA. On February 7, 2011, New Line executed a
direct agreement with Lorraine Warren to acquire the requisite rights needed to make the film, The
Conjuring. This 2011 OQA agreement was executed because of assertions made by Warren’s own
lawyer, constructively warning New Line that the grant of the Warren’s rights, as conveyed by the
aforementioned 2009 OQA, was never valid.
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295.

In the 2011 OQA (See Exhibit 6 at Page 2, ¶ (b), (c) and (d)), both New Line and

Warren again define: (i) the scope of cases the Warren’s investigated, and (ii) the universe of

The 2011 New Line Warren deal purports to give New Line exclusive ownership

ea

296.

dl

in

e.

co

m

“materials” relating to those cases as:

of all events, experiences, stories and occurrences “without limitation,” and to all of the Warrens’

D

paranormal investigations and experiences. This is how Defendant New Line and Lorraine Warren
define the scope of the Warren’s investigations and material, conveyed by Warren to New Line
under the 2011 OQA.
297.

However, the Collaboration Agreement at ¶2 (Exhibit 5) had already granted this

same scope and material to Brittle:
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Exhibit 5.
298.

New Line cannot obtain, and Warren cannot provide through the 2011 OQA a

“scope” of materials that includes the same materials (Warren Cases and Warren Case File) that
Lorraine Warren had already contractually granted exclusively to Brittle to use under the
Collaboration Agreement.
299.

New Line could not obtain, and Lorraine Warren could not lawfully grant, any

materials related to any Warren Cases and Case Files that were previously granted to Brittle in the

m

Collaboration Agreement (i.e., the Warren Cases).
Under the 2011 OQA, New Line could not obtain, and Warren could not lawfully

co

300.

grant any copyright protected subsidiary film rights (i.e. motion picture rights) previously granted

e.

to the Plaintiff that he previously obtained under the Prentice Hall Agreement First Amendment

Under the 2011 OQA New Line could not obtain, nor Warren could not lawfully

dl

301.

in

back in 1981.

grant any rights to make any movie based on the subject matter of the Warren’s lives and

ea

experiences as paranormal investigators or the subject of any of the Warren’s cases or Case Files

D

contained in The Demonologist as such is prohibited under the no “Competing Work” provision
of the Prentice Hall Agreement which provision Warren remains bound by.

E. Plaintiff’s Exclusive “Right to Use” the Warren’s Materials as Defined by the 1978
Collaboration Agreement
302.

The 2011 OQA grants New Line seventy-five cases from the Warren’s library of

case files which include, but are not limited to, materials such as “interviews, histories, notes.”
Under the 2011 OQA New Line and Warren fully agree as to what the “materials” are that relate
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to the Warren’s investigations.
303.

However, per the Prentice Hall Agreement and the addenda thereto (inclusive of

the Collaboration Agreement), a deal between New Line and Warren could not include anything
that contravenes Plaintiff’s prior receipt of rights from the Collaboration Agreement, which
includes but is not limited to:
any cases of the Warren’s contained in The Demonologist

b)

any material of the Warren’s contained in The Demonologist

c)

any of the Warren Cases or materials relating thereto given to Brittle prior

m

a)

co

to, and including the date of the recorded telephone call between Lorraine
Warren, Gerald Brittle and Caroline Perron on June 26, 1980.
anything that relates to the Warren’s lives and experiences as paranormal

The 2011 OQA could not include the source materials used for the Amityville,

dl

304.

in

investigators

e.

d)

Annabelle, and Enfield Warren Cases that appear in The Demonologist, or the Perron

ea

Farmhouse/The Conjuring case – nor any material related thereto. Brittle owned the exclusive

D

right to use those materials, and under Virginia law, as discussed herein, contract rights are
property. The exclusive right to use these Warren Cases, Case Files and related materials are
Brittle’s property and they will remain his property for at least the next seventy years. Defendants
cannot use or exploit these source materials for financial gain, without being held liable for the
misappropriation of Brittle’s property.
305.

This is separate and unrelated to Defendants infringement of the copyright

protected rights contained within his subsidiary motion picture rights. The foregoing is also
separate from the violations of the no “Competing Work” provision of the Prentice Hall
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Agreement.

F. Brittle’s Exclusivity to the Materials
306.

Provision “11.” of the Collaboration Agreement grants Brittle exclusive rights to

material and information regarding the Warren’s lives and experiences as paranormal
investigators. Exhibit 5. This encompasses a large universe of “material” that the Warrens gave to
Brittle, including but not limited to the Warrens’ Cases, Case files, investigations and their vocal

m

recollections, stories, cases, tape recordings, proprietary information and case files relating to those

These “vocal recollections” are “portions” of the universe of “material” that the

D

307.

ea

Exhibit 11.

dl

in

e.

co

investigations (all sometimes collectively referred to herein as the “Warren Cases”).

Warrens gave to Brittle. This is evidenced by the various types and examples of materials,
discussed below, which the Warrens gave to Brittle. As shown below, they gave Brittle much more
than just their vocal recollections. The “material” in this clause refers to the universe of Warren
Cases and material, not just vocal recollections.
308.

The Collaboration Agreement at provision “11” does not limit the type of material

Brittle has the exclusive right to use. The vocal recollections described in the clause are one
“portion” of the materials. The clause does not say he can only use these vocal recollections. It
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says he will be using the Warrens materials, extensive portions of which will include the vocal
recollections. It does not say he has exclusive use of portions of materials. It says he has the
exclusive right to use the material, which includes more than just extensive portions thereof.
309.

The word “exclusive” in this provision modifies Brittle’s “right,” it does not modify

the “vocal recollections.” Brittle’s right to the material is what is “exclusive.” If the intention of
the parties was that Brittle was allowed to only use the material in the work the clause would have
read:

m

“the Author is entitled to make use of this material and has the right to
use it exclusively in the work”

co

However, clause “11.” does not say this. What “11.” actually says is that he has the exclusive right

e.

to use it, he and he alone, “exclusive right to use” the material. He is using it in the work.

Per the language of this clause, the exclusive right to use all the material belongs to

dl

310.

in

“the Author is entitled to make use of this material and has the
exclusive right to use it in the work”

Brittle, and he alone has the right to use it. Where he is using it is in the “work,” The Demonologist.

ea

His right to use it is what is exclusive, not where he is going to use it. Since his right to the material

D

is “exclusive,” no other party (i.e. the Defendants) may use it anywhere else. As discussed below,
the Court in Corbello v. DeVito, determined that a party that grants an exclusive right to
another has no expectation of then retaining said right to later re-grant same to another
party. The “exclusive right to use” the Warren Cases, Case Files and related materials that was
granted by the Warrens to Brittle under the Collaboration Agreement, means Lorraine Warren
cannot re-grant this same exclusive right to use these same materials to New Line in 2011.
311.

This universe of “material” which, per the Collaboration Agreement, Brittle had

(and still has) the exclusive right to use, included but was not limited to:
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a) the Warrens’ notes, tape recordings, accounts, stories, photographs and other
materials as well as additional material from the individuals who were the focus
of the Warren’s investigations;
b) the Warrens’ histories and Case Files;
c) the Warrens’ own vocal recollections of their cases; and
d) the Warrens’ cases/investigation up to and including the date of June 26, 1980.
312.

The aforementioned universe of materials, lawfully, contractually and exclusively

m

conveyed to the Plaintiff decades ago, is the same universe of “materials” unlawfully given to New

co

Line by Warren as defined by New Line in the 2009 OQA and again in the 2011 OQA. Once this
universe of materials was originally conveyed by Warren to Brittle under the 1978 Prentice Hall

e.

Agreement and addenda thereto, Warren could not later re-convey the same universe of cases and

in

materials New Line in 2011. New Line could not legally obtain those same rights from Warren

dl

under either the 2009 OQA, the 2011 New Line Warren Agreement or any agreement for that
matter because they were no longer Warren’s to grant at that point in time. They belonged, and

ea

still belong exclusively to Brittle.

Brittle acquired the exclusive “right to use” the Warren Cases, Case File and

D

313.

materials to protect the value of his work. The Warrens agreed with, and facilitated the conveyance
of the aforementioned exclusive rights to Brittle as evidenced by the Collaboration Agreement.
Without such agreement by the Warrens, Brittle would never have been able to acquire such
exclusivity. This was due to the fact that all rights in and to the work were to be unanimously
approved by the Author (Brittle) and the Subjects (the Warrens) as the Collaboration Agreement
at “8.” states:
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Exhibit 5. Per section “11” of the Collaboration Agreement, the grant of the exclusive right to use
the “materials,” as underlying rights to the work, was agreed upon and approved of by both the

co

m

Warrens and Brittle as part of the executed Collaboration Agreement back in 1978.

It was the understanding between the parties that this exclusive “right to use” the

in

314.

e.

1. Defendants’ own expert in a separate matter has stated that exclusivity to any and
all related materials is custom and practice when acquiring film rights.

dl

Warren Cases, Case Files and related materials that the Warrens granted to Brittle would protect

ea

Brittle and his on-going efforts. Brittle required this exclusivity from the Warrens to ensure no one
else could undermine his efforts by using the Warren Cases, Case Files and related materials for

D

any other exploitation in any other medium, hence the word “exclusive” is used in section “11.”
of the Collaboration Agreement (Ex.5)
315.

Prentice Hall also required the author have this exclusivity in order to be able to

sell and/or license the exclusive “Subsidiary Rights,” including the motion picture, television,
radio and dramatic rights that the Warrens and Brittle conveyed to the publisher under the Prentice
Hall Agreement.
316.

In an arbitration between movie producer Tony DeRosa-Grund and New Line
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concerning DeRosa-Grund’s fees and profits from and to The Conjuring movies, New Line
presented an expert witness, Robert Wyman, who is a lawyer with years of experience in the
“acquisition of rights," “literary rights, music rights, life story rights, and other related ancillary
rights,” as well as “securing rights for the purposes of commercial exploitation in motion picture
and television.”
317.

In that proceeding, Mr. Wyman, (Exhibit 58) on Page 1444, Lines 4-25 and then

continuing on Page 1445, lines 1-7, opined as to why it was the custom and practice of Hollywood

m

studio to get exclusivity and “everything” with regard to rights for a film project. Page 1444:

dl

in

e.

co

A. IT'S [the 2009 OQA] A FAIRLY STANDARD OPTION PURCHASE
AGREEMENT. IN THIS CASE IT'S AN OPTION QUITCLAIM
AGREEMENT. BUT THE STUDIO ENTERS INTO AN AGREEMENT
WHERE THEY HAVE THE ABILITY, FOR PAYMENT OF A PURCHASE
PRICE, TO ACQUIRE IN THIS CASE ALL RIGHT, TITLE AND INTEREST
OTHER THAN WHAT IS DEFINED AS RESERVED RIGHTS AND IN AND
TO THE PROPERTY WHETHER OR NOT IT IS OWNED AT THE TIME THE
COMPANY TRANSFERS IT OR WHETHER -- OR ACQUIRED AFTER THE
POINT IN TIME OF WHICH THEY HAVE EXERCISED, TO THE EXTENT
THE COMPANY ACQUIRED ANY ADDITIONAL RIGHTS IN SOMETHING
WHICH WOULD BE DEFINED WITHIN THE PROPERTY ITSELF.

ea

Q. WOULD THESE RIGHTS -- INCLUDE COPYRIGHTS
THAT MIGHT EXIST?

D

A. YES.

Q. WOULD IT INCLUDE RIGHTS INCLUDING TRADEMARKS?
A. YES.
Q. WOULD IT INCLUDE RIGHTS IN SCREENPLAYS?
A. YES. IT WOULD INCLUDE ALL RIGHTS TO THE
EXTENT
THAT THEY IN OR RELATE TO THE PROPERTY AS
DESCRIBED HEREIN. ALL OF THOSE THINGS BOTH
RELATE AND – BOTH RELATE TO THAT PROPERTY.
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Wyman continues his testimony on Page 1445:
Q. WHY IS, TYPICALLY, SUCH BROAD LANGUAGE LIKE THIS
INCLUDED IN AN AGREEMENT?
A. BECAUSE THE STUDIO WANTS TO MAKE SURE AT THE
END OF THE DAY IT HAS ACQUIRED EVERYTHING.
THAT IS ITS DESIRE, AND THAT IS ITS GOAL, AND IT'S
WRITTEN AS BROAD AS POSSIBLE SO THAT IT IS CLEAR
THAT THEY ARE, IN FACT, ACQUIRING EVERYTHING.
Exhibit 58.
318.

In sum, New Line’s own expert witness in prior matters had stated in his testimony

m

that it is the custom and practice in the motion picture industry for the studio to acquire anything

co

and “everything” related to a property which they intend to use to make their motion picture.

e.

Consequently, the same custom and practice would also necessarily have to apply to any party
trying to sell film rights to a studio. They would have to have anything that relates to a property in

in

order to be able sell those rights to a studio according to New Line’s own expert. Therefore, in

dl

order for Prentice Hall to sell or license their exclusive subsidiary rights (i.e., film rights granted

ea

to them by Warrens and Brittle) to a studio, the publisher had to make sure the author of the work
had exclusivity to those underlying materials related to the work. (One should not conflate non-

D

copyrighted materials used by the author in creating the work, with the copyright in the work
itself.) The materials are not protected under the copyright act, the work itself is. The Warrens
represented to the publisher that the work would contain no copyrighted materials. See Exhibit 12
at “11.”
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Exhibit 12.
319.

Exclusivity to use the materials is what the Warrens gave Brittle and what Prentice

Hall required him to have in order to be able to sell their subsidiary rights.
320.

As such, New Line could not ever “acquire everything” related to the Warrens, their

life rights and Cases, as is the custom and practice in their industry, because Ed and Lorraine
Warren had already granted Brittle the exclusive right to use their “lives and experiences as psychic
[paranormal] investigators” under the Collaboration Agreement. The Collaboration Agreement

m

also granted Brittle the exclusive right to use the Warren Cases, Case File and related materials.

co

The Prentice Hall Agreement granted the publisher the exclusive subsidiary rights to the book
which contains the Warren Cases and their life story. The subsidiary motion picture rights (among

e.

others), reverted to Brittle by means of the Prentice Hall Agreement First Amendment and remain

in

his to this day. New Line could not have obtained any of these subsidiary film rights nor the

dl

exclusive “right to use” the Warren Cases because the Warrens previously granted them to Prentice

ea

Hall and Brittle respectively. Lorraine Warren cannot grant New Line rights she no longer owned.

D

2) Upon Warren’s 1979 grants of exclusive “Right to Use” and “exclusive” subsidiary
motion picture rights she could then not expect to retain any rights to same.
321.

As the Appellate Court in United States Court of Appeals, Ninth Circuit, found on

February 10, 2015, in Corbello v. DeVito, Nos. 12–16733, 13–15826, a party that grants an
exclusive right to another has no expectation of then retaining said right to later re-grant
same to another party.
322.

In the DeVito matter, pursuant to a written agreement, Franki Valli and Bob Gaudio

were granted the “exclusive right to use…aspects of [their lives] related to The Four Seasons
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including, by way of example, [their] creative contributions, biographies, events in (their lives),
names and likenesses (the ‘Materials') to develop a musical stage performance (the “Play”) about
the “Four Seasons.” The Plaintiff in that matter, Corbello, alleges that the Play constitutes, at least
in part, a “derivative work,” of the DeVito autobiography. The right to create derivative works
resides exclusively with the copyright-holders of the underlying work, and their lawful successors,
assignees, and licensees. Corbello then asserts that a legatee and joint copyright holder in the
DeVito autobiography, deserves to share in the profits reaped by the various Appellees' licensing

m

and assignment, or infringement, as the case may be, of the underlying rights. However, the court

co

disagreed and stated in its ruling:

“DeVito cannot plausibly claim to have retained his privilege as a

e.

copyright co-owner to create derivative theatrical works of any
biographical manuscript he owns, yet surrendered exclusively to

in

others his generic “life story,” along with his name and likeness, to
create a play. Relinquishing one's right to exploit creatively his or

dl

her “life story,” while at the same time retaining a corresponding

ea

right over one's written biography, would be a self-defeating
endeavor. We decline to impute such an incompatible purpose to the

323.

D

definition of “biographies” in the 1999 Agreement.”
In the instant matter, Lorraine and Ed Warren, copyright co-owners, relinquished

their life rights to Brittle and Prentice Hall for a book dealing with their “lives and experiences as
psychic investigators.”
a) Under the Collaboration Agreement, they relinquished to Brittle the “exclusive”
right to use their universe of materials included in the Warren Cases, Case Files and
related materials when they executed the Collaboration Agreement.
b) The Warrens also relinquished any and all “exclusive” subsidiary rights (inclusive
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of motion picture rights and the copyright protected rights therein) to Prentice Hall,
under the Prentice Hall Agreement. Prentice Hall subsequently transferred by
reversion these same subsidiary rights to Brittle under the Prentice Hall Agreement
First Amendment.
Defendants in the instant matter, in order to make their franchise of The Conjuring movies, are
willfully ignoring all the “exclusive” rights and property that the Warrens granted Brittle and
Prentice Hall under these various agreements between them, as well as the addenda thereto.
Despite the foregoing Lorraine Warren and New Line entered into an agreement

m

324.

co

where she conveyed to the Defendants the exact same Warren Cases, Case Files, related materials
and subsidiary rights she “exclusively” granted to Brittle and Prentice Hall respectively. In the

e.

instant matter, the reselling of rights to New Line that Warren had already previously granted

in

exclusively to Brittle and Prentice Hall - is the very same type and sequence of events that was

325.

dl

deemed legally impermissible, and found to be a “self-defeating endeavor” by the Court in DeVito.
The Collaboration Agreement is an addendum to the Prentice Hall Agreement and

ea

the exclusive “right to use” the Warren Cases. Case Files, related materials and the story of their

D

lives and experiences as paranormal investigators is precisely what Brittle, Prentice Hall, and Ed
and Lorraine Warren negotiated, bargained for and agreed to in these agreements between them.
There is a clear chain of documents that prove the exclusive right to use the Warren Cases, Case
Files, related materials and the story of the Warrens’ career as paranormal investigators, as well as
the subsidiary motion picture rights belong to the Plaintiff.
326.

New Line had, as the Corbello Court concluded, no right to create any derivative

works (i.e., their The Conjuring 2, Annabelle, Annabelle 2 and the announced the Nun motion
pictures) as “the right to create derivative works resides exclusively with the copyright-holders of
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the underlying work, and their lawful successors, assignees, and licensees.” Brittle has the
exclusive copyright protected right to exclusively authorize derivative works and he has never
granted that right at any time to the Defendants.

G. Ownership of All Warren Investigations Prior to June 26, 1980, Transferred to
Brittle
327.

On June 26, 1980, during a recorded conversation with Gerald Brittle, Caroline

m

Perron, and Lorraine Warren, the “Perron Taped Phone Call,” Mrs. Warren states and verifies that

co

she and Ed Warren gave Gerald Brittle, as part of their agreement with Brittle, all of the cases that
the Warrens investigated up to that point and time, including the Perron/The Conjuring case. See

e.

Exhibit 26. On the recording, Lorraine Warren tells Caroline Perron, the central figure in that case,

The Warrens gave Brittle the Perron Farmhouse case, Case File and certain related

D

328.

ea

Exhibit 26.

dl

in

Lorraine Warren: “… And we [Brittle and the Warrens] went
through all our case histories… tapes…you know things like that…,
and we were listening to them and this writer listened to your tape
and was rather interested in writing the story of what happened to
you at that Rhode Island home [the Perron farmhouse]…”15

materials pursuant to Brittle writing about the case. The Collaboration Agreement was already in
full force and effect when Mrs. Warren made this statement.
329.

Additionally, Mrs. Warren states on the Perron Taped Phone Call that she and Ed

Warren went through “all” of the Warren’s investigations with Brittle - including but not limited

15 It is important to note that this recording of Lorraine Warren – in her own words – states that she gave
Brittle a universe of materials that included “all of our case histories, tapes, you know things like that”
further supporting Plaintiff’s contention above that the Warren Cases include a vast array of materials as he
defines them herein.
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to the Perron Farmhouse investigation which is the basis for the film The Conjuring – as well as
all accompanying materials, case histories, tapes and vocal recollections, etc. (collectively the
Plaintiff’s “Warren Cases”) that were investigated by the Warrens up to and including the date of
the June 26, 1980. Mrs. Warren states “all” of their cases were “gone through” by the Warrens
and Brittle when they were given to Brittle by the Warrens. Under the “exclusive right to use”
provision of the Collaboration Agreement at “11.”, all of these Warren Cases, Case Files and
related materials became Brittle’s to use exclusively.
Pursuant to this recorded telephone conversation, Brittle and the Warrens presented

m

330.

co

Prentice Hall with the opportunity to publish a book based on the Perron Farmhouse case that the
Warrens gave exclusively to Brittle. This was then confirmed in a letter to Brittle from Tam

D

ea

dl

in

e.

Mossman, the editor at Prentice Hall in charge of The Demonologist, where he states:

///
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331.

What is interesting to note is that Brittle and the Perrons initially wanted to add

the Perron Farmhouse Case (aka The Bewitched Farmhouse Case) to The Demonologist. However,
Prentice Hall decided it would be better as a stand-alone book; hence the “separate” formal contract
with the Perrons. Prentice Hall wanted to get The Demonologist finished and in “the galley stage”
before Brittle started work on this additional book. Ultimately the parties and the Perrons could
not come to terms on a new book deal. This does not negate or nullify the fact that the Warrens
still gave Brittle this case under the terms of the Collaboration Agreement. Brittle could have still

m

included it in The Demonologist or any later updated addition once it was given to him by the

co

Warrens (and without a separate full book contract with the Perrons as Prentice Hall at no time
required separate direct contracts with any other party whose “story” Brittle wrote about in The

Per the Collaboration Agreement, the right to use the Warren Cases and all

in

332.

e.

Demonologist).

dl

investigations conducted by the Warrens up to and including the date of the Perron Taped Phone
Call, June 26, 1980, became Brittle’s exclusive property, as his contractual exclusive right to use

ea

same is defined as property under Virginia law, and will remain his for at least the next seventy

D

years. This material includes the Amityville, Enfield, Annabelle, Borley Nun and Perron cases
and all materials related to those cases. No one can use or lawfully exploit these Warren Cases
without Brittle’s specific written consent. Brittle has at no time given Defendants such consent.
H. Brittle Controls All Film Rights to the Warren Cases for Amityville, Annabelle,
Borley and Enfield
333.

The Prentice Hall Agreement, the Prentice Hall Agreement First Amendment and

their addenda (inclusive of the Collaboration Agreement) provide that:
a) Brittle has the exclusive right to the “material” given to him by the Warrens,
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inclusive of but not limited to the Warrens’ vocal recollections, stories, cases,
tape recordings, proprietary information and case files pertaining to their
paranormal investigations (all collectively the “Warren Cases”) investigated by
the Warrens up to and including the date of the Perron Taped Phone Call on
June 26, 1980. This includes, but is not limited to, those Warren Cases used as
the basis for various chapters in The Demonologist (The Amityville, Annabelle
and Enfield chapters of the book);

m

b) Brittle and the Warrens granted Prentice Hall the exclusive “subsidiary rights”

co

for motion pictures to The Demonologist, the chapters therein, and the Warren
Cases detail therein;

e.

c) The Prentice Hall Agreement’s termination provision provides that if said

in

aforementioned subsidiary film rights remain unsold, not transferred, not

dl

reverted nor disposed of prior to said termination, then such subsidiary rights
revert to the “Author,” Brittle, upon either termination or The Demonologist

ea

going out of print, which it ultimately did. At that point, all remaining

D

subsidiary rights reverted to Brittle. These remaining subsidiary rights did
revert to him on May 8, 1990;

d) However, the subsidiary motion picture, television, dramatization and radio
rights and their contained copyright protected rights had already reverted to
Brittle on December 8, 1981 (Prentice Hall First Amendment/Exhibit 13 at ¶2)
and he holds sole ownership of these rights to this day;
e) Even if the foregoing reversion of subsidiary rights never contractually bound
the Warrens, Brittle, and Prentice Hall (which it does), the Collaboration
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Agreement itself prohibits the transfer of any film rights to The Demonologist
or the property that the Warrens gave to Brittle exclusively, without Brittle’s
approval, which he has never given (Collaboration Agreement/Exhibit 5 at
“8.”). The film rights to the Annabelle, Amityville, Borley and Enfield Warren
Cases are Brittle’s alone. Even if these subsidiary rights were not jointly owned
(which they are not) Lorraine Warren and the Defendants still could not have
entered into any exclusive sale for these rights which they did under the 2011

Ed and Lorraine Warren knowingly, willingly and consciously negotiated the grant

co

334.

m

OQA.

of the exclusive right to use the Warren Cases under the Collaboration agreement, separately the

e.

Subsidiary Film Rights to Prentice Hall and then ultimately the transfer of same to Brittle. This

in

willing and conscious decision of the Warrens is supported by the evidence in two very distinct

dl

ways:

a) First, when the Warrens were initially contemplating doing the book with

ea

Jay Anson they received a letter from George Lutz (Exhibit 24). In this letter,

D

Lutz cautions the Warrens about what deal terms they should seek to get in
any deal between themselves, Anson and Prentice Hall. (A copy this
handwritten letter was provided by the Warrens to Gerald Brittle.) In the Lutz

Letter at Page 2, “2)”, George Lutz cautions the Warrens to only give up the
publishing rights to the book and no other rights.
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The handwritten section says “Limit agreement [with Prentice Hall] to book
only (leave out all other rights and stipulate them to you alone if possible.”
However, even after Lutz’ admonition, under the Prentice Hall Agreement,
the Warrens willingly and consciously gave up all subsidiary rights to
Prentice Hall and additionally agreed to revert such rights to Brittle upon
termination of the Prentice Hall Agreement; and
b) Secondly, in the Lutz Letter at “7)” he also cautioned the Warrens not to give

D

ea

dl

in

e.

co

m

up the movie rights to the book to Prentice Hall. See Exhibit 24.
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What this section states is:
“7) If it comes about that you are to give up rights to the movie based
on content -be sure that the "lost" material supplied cannot be used - this
can't be discussed but can be covered in the content clauses - I,E, if
enough material is in Jay's hands - he can produce a sequel without your
control or approval., You must be careful here that you do not grant
blanket approval to terms such as "Lives of the Warrens, portray, etc.”
335.

However, the Warrens did indeed give up exclusive rights to use the “Lives of the

Warren’s” which is the same subject as Plaintiff’s. In the book’s title it says, “The Demonologist:

m

The Extraordinary Career of Ed and Lorraine Warren.” The Warrens lives as paranormal

co

investigators and their cases, case files and related materials are the subject of Plaintiff’s book.
Warren gave Brittle the exclusive right to use all of their cases, up to and including the date of the

e.

Perron Taped Phone Call, June 26, 1980 under the Collaboration Agreement. They gave Brittle

in

the exclusive right to their “lives and experiences as paranormal investigators,” as well as exclusive

dl

subsidiary movie rights to the publishers in the Prentice Hall Agreement. The Warrens also agreed,
in writing to transfer by reversion those subsidiary rights from Prentice Hall to Brittle. Moreover,

ea

the Warrens agreed to a no “Competing Work” clause in the Prentice Hall Agreement that prohibits

D

them from entering into any agreement for any work that is the same subject as The Demonologist
book (i.e. Defendants’ entire franchise of The Conjuring movies).
336.

Under the Prentice Hall Agreement, the Warrens knowingly allowed the subsidiary

film rights to be conveyed to the publisher and then to revert to Brittle. Those subsidiary film rights
to the Amityville, Enfield and Annabelle chapters in The Demonologist belong to Brittle. Per the
Collaboration Agreement, the exclusive right to use The Perron/The Conjuring/Bewitched
Farmhouse case belongs exclusively to Brittle. These cases cannot be exploited for film without
Plaintiff’s express written permission, which he has at no time ever given to the Defendants
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I. Lorraine Warren and The Defendants Know About Brittle’s Exclusive Rights
337.

Lorraine Warren had actual knowledge of Plaintiff’s property rights because she is

a party to each of the agreements pursuant to which Plaintiff acquired the exclusive right to use
certain source material and exclusive film/motion picture rights.
338.

Defendants New Line and Warner Bros. Entertainment have had actual knowledge

of the Collaboration Agreement since at least as early as September 2015 when a copy of the
agreement was provided to them by counsel for Plaintiff. See Exhibit 27. As explained in the next

m

section, upon information and belief, New Line and Warner Bros. Entertainment were on actual

co

notice of the Collaboration Agreement since at least as early as February 2011 and the studio
Defendants had constructive knowledge of Plaintiff’s copyright ownership of The Demonologist

e.

since at least as early as February 12, 1981 when the copyright registration for the book was filed

in

(Exhibit 56).

On February 3, 2011, without Mr. Brittle’s knowledge or approval and in express

ea

339.

dl

J. The 2011 New Line – Lorraine Warren Deal: An Unlawful Agreement

violation of the Collaboration Agreement, New Line entered into an exclusive agreement with

D

Lorraine Warren (referred to as the “2011 OQA”) for the exclusive sale of the Warrens life rights,
Warren Cases, Case File library and the related film rights thereto. Exhibit 20. The 2011 OQA was
backdated by New Line to December 7, 2009.
340.

New Line had knowledge that Lorraine Warren did not own the rights that New

Line wished to acquire. Warren did not own the subsidiary motion picture rights nor did she own
the exclusive right to use to the Warren Cases she gave to the Defendants. (Those same Warren
Cases that she had given to Brittle under the Collaboration Agreement. Those exclusive subsidiary

- 135 -

Case 3:16-cv-00908-JAG Document 7-1 Filed 03/29/17 Page 27 of 45 PageID# 1022

motion picture rights she gave away first under the Prentice Hall agreement and then agreed would
be transferred to the Plaintiff under the Prentice Hall First Amendment.) The 2011 OQA cannot
be valid, as there is a well-documented series of agreements evidencing that Brittle was, in fact,
the owner of the subsidiary rights and the right to exclusive use the Warren Cases and Case files
(given to him by Warren) that Lorraine Warren purportedly sold to New Line.
341.

The 2011 OQA (Ex. 6) between Warren (“Owner”) and New Line (“Purchaser”) at

e.

co

m

“4.” States:

Exhibit 6 at “4.”.

The 2011 The OQA at “3.” states:

in

342.

dl

“As used herein, the "Property" shall mean:

D

ea

(a) Any and all literary material owned or controlled by Owner, if
any, (collectively, the "Literary Material") in connection with the
motion picture project currently known as "THE CONJURING" aka
"THE UNTITLED HAYES BROTHERS PROJECT”.
(b) Seventy-Five (75) case files in their entirety ("Case Files") from
the Warrens' paranormal investigations case file library ("Case File
Library"), including but not limited to, the loglines ("Loglines", and
each a "Logline") and the case file summaries ("Summaries", and each
a "Summary") to be prepared by Owner hereunder, interviews, case
histories, photographs, notes, timelines (including the Perron family
timeline prepared by Andrea Perron), and specifically including the
following Case Files: "The Conjuring"/ Perron family Case File and
"Satan's Harvest".
(c) Any and all right, title and interest in and to the entire life stories
of the Warrens ("Life Story Rights"), including, without limitation,
all events, occurrences, experiences, stories, episodes, incidents,
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transactions and affairs related thereto or occurring therein,
including without limitation, all paranormal investigations and
paranormal experiences of the Warrens.
d) Any and all rights and interests of every type and nature heretofore or
hereafter acquired by Owner with respect to the Property.”
343.

However, New Line’s own statements, claims, and admissions in various other

proceedings are inconsistent with their ability to even enter into such a deal.
344.

In a Texas case between Producer Tony DeRosa-Grund and New Line (Case 4:14-

cv-00793, Docket Item 34, at page 11, Paragraph 5, dated 7/18/2014), New Line asserted the

m

following position with regard to an option Mr. DeRosa-Grund had on Mr. Brittle’s life rights that:

This evidences New Line’s knowledge of the Collaboration Agreement, and its

in

345.

e.

co

“DeRosa-Grund admits, however, that his rights [an option on Brittle’s
share of The Demonologist] "are exercisable if and only if [DeRosaGrund] secures corresponding rights from Mrs. Warren." DeRosaGrund does not, (and cannot), allege that he secured such rights from
Ms. Warren.

dl

unanimous consent provision (exclusive of any rights that are solely owned by Brittle, See Exhibit

ea

8 at “8.”) which precludes Warren from unilaterally entering into the sale of any rights to The
Demonologist book, that may be jointly owned with Brittle, without the permission of Brittle. Even

D

if this mutual approval provision in the Collaboration Agreement did not exist, the Copyright Act
prohibits co-owners of a copyright from entering into any “exclusive” sale or license of same.
Defendants cannot claim that they can get around this by self-servingly trying to now claim Warren
is the “author” or “co-author” of The Demonologist as shown herein she never at any time was.
The Collaboration Agreement additionally functions as “an agreement to the contrary” under the
Copyright Act and prohibits any unilateral sale of rights by either Brittle or Warren contained
therein. New Line cannot now claim it can enter into a deal with Mrs. Warren to acquire her rights
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in The Demonologist without also securing the corresponding rights from Plaintiff Brittle. At
no time has New Line ever secured those requisite rights from Plaintiff Brittle. New Line,
absent the Collaboration Agreement, Prentice Hall Agreement and addenda thereto, could have
only directly bargained with Lorraine Warren for her share of any “corresponding rights” that
Warren may have been jointly owned with Brittle when they entered into the New Line Warren
Agreement. However, New Line under the 2011 OQA attempted to acquire rights that Warren did
even have any joint ownership interest in. The New Line Warren Agreement is ineffectual as New

m

Line failed to properly secure the rights they attempted to acquire from the party that actually

346.

co

owned those rights, Mr. Brittle.

New Line is also estopped from claiming that the New Line Warren Agreement is

e.

valid because that agreement gives New Line exclusive “ownership” over any and all literary

in

property that Warren owns or controls (i.e., The Demonologist). Again, New Line already claimed,

dl

in the aforementioned Texas matter, that under the Copyright Act that a co-owner of a copyright
cannot grant any exclusive licenses in said property. To prove their position in the Texas matter,

ea

New Line stated in that same pleading (Case 4:14-cv-00793, Docket Item 34, at page 18, Paragraph

D

1, Page 18, dated 7/18/2014) that:

“The Ninth Circuit disagreed, finding that, "as a co-owner of the
copyright, TVT could not grant an exclusive right in the karaoke-use
interest of the nine referenced copyrights." (citing Sybersound Records v.
UA V, 517 F. 3d 113 7, 1145 (9th Cir. 2008).

Based on New Line’s own claims and admissions, Lorraine Warren as a “co-owner” of the
copyright to The Demonologist can only lawfully grant a non-exclusive license to New Line. This,
however, is not what New Line purported to acquire from Warren. They unlawfully obtained an
exclusive license, something Warren did not have the right or power to convey. Consequently, the
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2011 OQA is legally invalid and void ab initio.
347.

The fact that the Collaboration Agreement precludes and specifically bars Mrs.

Warren from disposing of any rights that may be jointly owned by her and Brittle without Brittle’s
“unanimous” consent also means the New Line agreements with Warren are void.
348.

New Line exercised its purchase option under the 2011 OQA prior to commencing

principal photography on The Conjuring movie in 2012, purporting to obtain exclusive rights
dating from 2009 retroactively.

This backdating by New Line was in part an attempt to

m

retroactively cure New Line’s knowing infringement on The Demonologist copyright. Such

349.

co

retroactive cures are legally impermissible by law as discussed more fully below.
New Line’s attempt to obtain an exclusive license, rights and property from

For the very same reasons and rationale discussed above, and pursuant to the terms

in

350.

e.

Lorraine Warren under the 2011 OQA is not only void, it cannot be binding on Mr. Brittle.

dl

of the controlling Collaboration Agreement, Lorraine Warren was barred from transferring any
rights to The Demonologist without obtaining the consent of Mr. Brittle. Neither Mrs. Warren nor

ea

the Defendants ever obtained Brittle’s consent. The Defendants cannot use the Warren’s Cases,

D

Case Files and related materials, prior to and including the date of June 26, 1980, the date of the
Perron Taped Phone Call, as that right to use belongs to Brittle. The Defendants cannot use the
subsidiary film rights as these too belong to Brittle. Since Warren unlawfully sold these rights
exclusively to New Line under the 2011 OQA, the 2011 OQA is void and not binding on Brittle.
351.

Even if Lorraine Warren could enter into a license agreement without Mr. Brittle’s

consent (i.e., if the Collaboration Agreement never existed) Lorraine Warren could not convey to
New Line more rights than she owned. This concept is not foreign to New Line or Warner
Brothers, both of whom are sophisticated in the area of copyrights with teams of lawyers (in-house
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and otherwise) as well as designated business affairs personnel whose primary responsibility often
becomes proper due diligence, or the investigation into the chain of title of the copyrights to any
properties that they acquire for film and television productions.
The 2009 OQA at “1. (a)” has a condition precedent for satisfaction of a chain of title

Additionally, “Property” as defined in the 2009 OQA at “1A. (a)” includes “all

D

352.

ea

Exhibit 6.

dl

in

e.

co

m

search:

literary material,” and The Demonologist is explicitly included.

Exhibit 6.
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The 2011 OQA at “¶3, CONDITIONS PRECEDENT, section “(vi)” also contains a chain-of-title

D

ea

dl

in

e.

co

m

search and satisfaction condition precedent demanded by New Line (See Exhibit 6).

///

- 141 -

D

ea

dl

in

e.

co

m

Case 3:16-cv-00908-JAG Document 7-1 Filed 03/29/17 Page 33 of 45 PageID# 1028

- 142 -

Case 3:16-cv-00908-JAG Document 7-1 Filed 03/29/17 Page 34 of 45 PageID# 1029

353.

Certainly, the condition precedent chain-of-title search by New Line under the 2009

OQA, means that New Line should have uncovered the Prentice Hall Agreement, the Collaboration
Agreement, Brittle as the author of The Demonologist and his rights and property thereto with even
a modicum of due diligence.
354.

Most assuredly, the second chain-of-title search New Line conducted to satisfy the

2011 OQA’s condition precedent for same would have uncovered all of the foregoing and more.
Since the 2011 OQA was a deal that Defendant New Line did directly with Lorraine Warren, each

m

and every one of the documents and contracts that the Plaintiff puts forth herein, from the period

co

of November 8, 1978 (the Prentice Hall Agreement) through August 31, 2001 (The St. Martin’s
Press Rights Reversion Letter) that related to The Demonologist book, Lorraine Warren was either

e.

a party to or had been provided copies of. To this extent, New Line should readily found all of the

in

documents and contracts for that aforementioned period, all the documents relating to Lorraine

dl

and Ed Warrens' publishing deal with Prentice Hall and dealings with Brittle if they employed
even minimal due diligence as these were documents readily obtained from the person New Line

Even a basic Google search for “Lorraine Warren Books” returns a result where the

D

355.

ea

actually did the 2011 OQA deal with – Lorraine Warren herself.

top two search results are The Demonologist.

///
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356.

It is very hard to believe that a large conglomerate such as Warner Brothers with

their army of lawyers and who specializes in intellectual property rights deals would not have
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found The Demonologist book or the deals related to it, or Brittle for that matter. Such repeated
failures are hard to fathom. The only logical conclusion one can make is that the Defendants knew
about Brittle’s book, Prentice Hall and the deals Warren made thereto and made the considered
decision to ignore them under the presumption that they would never get caught.
357.

To satisfy the “Chain-of-Title” condition precedent in the 2011 OQA all that the

Defendants needed to do was to follow their own articulated standard, or even attempt to satisfy
the heightened industry standards of due diligence, in conducting their investigations regarding to

m

chain of title and property rights and ownership. If they had done so, Defendants would have easily

co

discovered Plaintiff, The Demonologist and the contracts and rights related thereto. Even beyond
this, Defendants had at least two separate and documented occasions that required them to conduct

e.

due diligence. Defendants should have discovered Brittle’s book, The Demonologist, and his

Mr. Alexander, a licensed attorney in the state of California, head of New Line’s

dl

358.

in

tandem rights.

Business Affairs department negotiated both the 2009 OQA and the 2011 OQA. In the

ea

aforementioned arbitration hearing he testified about New Line’s practices on chain of title issues

D

and why they are required. See Exhibit 59. On page 371, line 2 of his testimony Alexander states:

Q. OKAY. SO THE OBLIGATIONS FOR NEW LINE DIDN'T
BECOME EFFECTIVE UNTIL YOU GOT A CHAIN OF TITLE
DOCUMENTATION FOR THE PROPERTY, CORRECT?
A. [Alexander]PURSUANT -- THAT'S WHAT THIS LANG- -- THAT'S WHAT
THIS PROVISION SAYS, YES.
Exhibit 59. On page 61, line 12 of his JAMS testimony, Mr. Alexander continues:
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…GIVEN THE NATURE OF THE DISPUTE THAT MR.
BARKIN
WAS RAISING, REPRESENTING LORRAINE WARREN IN
THIS CASE, THERE WAS NOW A SIGNIFICANT CLOUD ON
TITLE. SO THE LAWYERS GOT TOGETHER. THE LAWYERS
FOR NEW LINE, LORRAINE WARREN, AND TONY DEROSAGRUND, MR. GATTI, GOT TOGETHER TO NEGOTIATE AN
AGREEMENT, NEW AGREEMENTS TO CLEAR THE CHAIN
OF TITLE.
Exhibit 59.
359.

After being put on notice in 2011 by Mr. Barkin, Lorraine Warren’s attorney, New

m

Line was aware that there was a problem with the chain-of-title to Warrens rights. Defendant knew

co

that Warren’s claim was that the conveyance of the Warren Rights to New Line under the 2009
OQA was not valid. One would expect, after this chain-or-title issue, the Defendants upon having

e.

a second opportunity to conduct due diligence and investigate the chain of title search (triggered

in

by the “significant cloud on title”) should and would have been even more thorough than they

dl

were in their first search. Unquestionably, Defendant New Line, this second time conducting due
diligence should have found Brittle’s rights in and to The Demonologist book as part of the very

ea

literary material controlled by Warren that was purportedly being conveyed to Defendants under

360.

D

the terms of the 2011 OQA.

New Line disregarded the inconvenient fact that Warren was a co-owner of the

copyright to The Demonologist, and as such was prohibited by the Copyright Act from transferring
or authorizing more rights than she owned, which is exactly what New Line argued in the
aforementioned Texas matter [i.e. Brittles share of the co-owned copyright to the book]. Lorraine
Warren’s purported conveyance to New Line of an exclusive right to use the Warrens’ Cases, Case
Files and related materials, as well as the motion picture rights, was beyond the scope of rights she
owned, rendering such purported transfers to New Line void ab initio.
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361.

On July 18, 2014, New Line argued (before the Annabelle movie was even released)

in another Federal matter brought against them by Producer Tony DeRosa-Grund (Case 4:14-cv00793, in Docket Item 34, dated 7/18/2014, at page 8) that:
a) “DeRosa-Gund’s allegations reveal that he has a mere option from only one
of the two copyright owners of the book [The Demonologist] namely
Brittle.”
b) “DeRosa-Grund cannot even exercise the option without the consent of
Defendant Lorraine Warren, the other owner of The Demonologist’s
copyright.”

362.

co

m

c) “But even if he were able to exercise his option with Mrs. Warren’s
consent it would give him at most, a non-exclusive license from Brittle
because that is all a co-owner of a copyright can grant.”
Again, New Line, by its own admission, acknowledges it knew that Plaintiff Brittle

e.

was and is the co-owner of The Demonologist copyright, and because of that:

in

a) Defendants cannot obtain any exclusive license or transfer of said copyright

dl

without both Brittle’s and Lorraine Warren’s unanimous consent as specified
in the collaboration agreement; and

ea

b) Lorraine Warren, as a single co-owner of a copyright, can at most only grant to

D

a third- party a non-exclusive license in that co-owned property. However, per
the Collaboration Agreement no unilateral sale or license of rights provision
(See Collaboration Agreement at “8.”) Warren is prohibited from even granting
non-exclusive licenses unilaterally.

363.

Despite this knowledge, New Line sought, and purportedly obtained, an

“exclusive” purchase of rights from just one co-owner, Lorraine Warren, in their 2011 OQA. What
New Line obtained was an ineffectual exclusive license for any and all literary material that
Warren may have owned or controlled including The Demonologist, without notice or consent by
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Brittle, as required by the Collaboration Agreement. However, pursuant to the Prentice Hall
Agreement and addenda thereto, as well as the Collaboration Agreement, Warren did not at the
time even own the exclusive right to use the Warren Cases, Case Files and related materials, nor
have unilateral ownership of copyright to the Demonologist and most certainly she did not own
the subsidiary motion picture rights to the Brittle book, all which New Line purported to acquire
under the 2011 OQA,
364.

New Line’s aforementioned acknowledgement in the Texas Court (Case 4:14-cv-

m

00793) on July 18, 2014, was a full two months before the Defendants’ Annabelle film’s release

co

date of October 3, 2014. This means Defendants were well aware that their 2011 OQA was invalid
with regard to the transfer of any property, Warren Cases, Case Files or rights, including film

e.

rights. However, Defendants chose to ignore this information, the Plaintiff and Plaintiff’s rights,

in

thereby knowingly and intentionally misappropriating his exclusive right to use and separately

dl

infringing upon the copyright protected rights contained within his subsidiary motion picture
rights. Incredibly this repeated pattern of misappropriation and infringement is what Defendants

ea

continue to do with impunity as is evidenced by the June 10, 2016, release of their The Conjuring

D

2 film, their upcoming Annabelle 2 film and their announced The Conjuring 3 and imminent
production of The Nun.
365.

Beyond the foregoing, and pursuant to Davis v. Blige, 505 F.3d 90, 103 (2nd Cir.,

2007), “A retroactive license or assignment that purports to eliminate the accrued causes of action
for infringement held by a co-owner who is not party to the license or agreement also violates the
fundamental principle of contract law prohibiting the parties to a contract from binding nonparties.
See, e.g., EEOC v. Waffle House, Inc., 534 U.S. 279, 294, 122 S.Ct. 754, 151 L.Ed.2d 755 (2002)
("It goes without saying that a contract cannot bind a nonparty."). By backdating the New Line
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Warren Agreement, Defendants clearly sought to circumvent the Copyright Act, Blige and other
applicable law by “rewriting” history to undo Defendants’ infringement by means of an illegal
retroactive license.
366.

Absent the foregoing issues regarding the 2011 OQA, and even if there were not a

no “Competing Work” threshold preclusion, New Line still could not have obtained cases, case
files and the life rights for the Warren’s lives and experiences as paranormal investigators:
a) The no “Competing Work” provision of the Prentice Hall Agreement remains at

m

all times a total and absolute bar to any movie whose subject matter is the either

co

the Warrens’ lives and experiences as paranormal investigators, as well as any
of the Warrens’ Cases, Case Files or related materials that appear in The

e.

Demonologist.

in

b) Per Corbello, Lorraine Warren cannot re-grant a right that she previously had

dl

exclusively granted previously to another party.
1) In 1978 Warren granted Brittle the exclusive right to use the Warren

ea

Cases, Case File and related materials to Brittle under the Collaboration

D

Agreement.

2) In 1978 Warren agreed to allow her and Ed Warrens “lives and
experiences” (i.e., their life rights as paranormal investigators) to be used
exclusively in the book, The Demonologist.
3) In 1978 Warren granted Prentice Hall the exclusive subsidiary motion
picture rights to The Demonologist under the Prentice Hall Agreement.
In 1981 Warren agreed to the transfer of these exclusive movie rights to
Brittle under the Prentice Hall Agreement First Amendment.
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Lorraine Warren in 2011 under the guise of the 2011 OQA gave the Defendants the same exclusive
rights that she already contractually granted other parties in 1979 and 1981.
367.

In sum, the scope of the rights and cases (also referred to as the “case files”)

obtained by New Line under the New Line Warren Agreement could not include:
a) any of the Warrens’ cases up to and including the date of the recorded phone
call;
b) any of the Warrens’ vocal recollections, stories, cases, tape recordings,

m

proprietary information and case files pertaining to those paranormal

co

investigations (all collectively the “Warren Cases”) that had been previously
granted exclusively to Brittle by the Warrens under the Collaboration

e.

Agreement;

in

c) any rights that are based on the same subject matter as The Demonologist book

dl

(i.e., the Warrens Case, Case Files and related materials contained in the book
as well as the Warren’s lives and experiences as paranormal investigators); or,

This applies not only to the Warren Cases that made it into the finalized published

D

368.

ea

d) the Warrens life rights.

work of The Demonologist, but also to any and all cases that the Warrens investigated up to the
date June 26, 1980 (the date of the aforementioned Gerald Brittle-Lorraine Warren-Caroline
Perron recorded phone call wherein Warren confirms she gave Brittle “all” the Warren’s cases and
materials thereto up to and including the date of said call). See Exhibit 26.
369.

A properly conducted chain of title investigation by Defendants should have shown

the right to use the Warren Cases is the property of Brittle exclusively under the terms of the
Collaboration Agreement and remain so for at least the next 70 years.
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370.

It turns out New Line actually knew of The Demonologist book, that Brittle was the

sole author thereof, and that Defendants did not have the rights to the book well before the
aforementioned Texas case, and long before they entered into the 2011 OQA directly with Lorraine
Warren in February 2011.
371.

Defendant Cary Hayes, one of the writers of New Line’s The Conjuring movie,

stated in a taped podcast interview (with motion picture industry software supplier Final Draft
Inc.) that prior to his commencing the writing of The Conjuring script in 2010, that New Line

m

prohibited him from reading The Demonologist. See Exhibit 60, Page 4, ¶ 13 (“Hayes Final Draft

co

Interview”). Hayes also stated in that section of the interview that New Line told him and
Defendant Chad Hayes that New Line did not possess the rights to The Demonologist book, nor

e.

any subsidiary rights thereto (i.e., motion picture rights); hence the studio’s prohibition against

in

them reading it.

372.

The Hayes Defendants started writing the screenplay for The Conjuring in early

D

Exhibit 60.

ea

dl

“Carey Hayes: There was a book [The Demonologist] written that
we were not allowed to read based on that because the studio
didn't have the rights to do that [a movie based on the Plaintiff’s
book]…”

2010 and were “prohibited” by New Line from reading The Demonologist prior to commencing
the script. This means in order for New Line to make this prohibition to the writers (i.e. the Hayes
Defendants), in early 2010, New Line had to already have known about the book and that it did
not have any rights to The Demonologist nearly a year before New Line and Warren entered into
the New Line Warren Agreement in February 2011. They ignored this “inconvenient” fact and
willfully proceeded anyway.
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373.

Even if the Defendants claim that they did not know The Demonologist was solely

authored by Brittle, or about the Collaboration Agreement, it does not excuse Defendants’ actions
or infringement under the law. The Second Circuit Court of Appeals in Davis v.Blige, 505 F.3d
90, 104 (2d Cir. 2007), cert. denied, 129 S. Ct. 117 stated:

THE NO “COMPETING
PRECLUSION
374.

WORK”

PROVISION

IS

A

THRESHOLD

e.

K.

co

m

“An owner may not, however, convey the interests of his fellow co-owners
without their express written consent, even if the transferee has no notice of
the non-consenting owners’ interest. See Crosney v. Edward Small
Productions, 52 F. Supp. 559, 561 (S.D.N.Y. 1942) (“One [co-owner of a
copyright cannot bind the interest of another, although he purports to do so,
in the absence of assent or ratification upon her part.” (internal quotation
marks omitted))”

In any and all events the no “Competing Work” provision precludes any movie that

in

is based on the Warrens lives as paranormal investigators, as well any based on the Warren Cases,

dl

Case Files or related materials that are contained in The Demonologist as they all are the “same

ea

subject” as the book. As a result, all of the Defendants’ The Conjuring franchise of motion pictures
are unlawful as Warren remains bound by this no “Competing Work” provision and could not at

D

any time enter into any agreement that violates this provision of the Prentice Hall Agreement.

VIII. 1997 - WARNER BROTHER’S FIRST UNLAWFUL DEAL WITH LORRAINE
WARREN FOR THE DEMONOLOGIST AND PLAINTIFF’S PROPERTY
375.

In approximately 1997, without the knowledge or consent of Plaintiff, Ed and

Lorraine Warren entered into what was the first of many unlawful deals between them and
Defendant Warner Brothers for The Demonologist and Brittle’s exclusive property rights (the
“1997 Warner Brother Deal”). This deal was purportedly for a Warner Brothers feature film based
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on the Warren’s lives and The Demonologist book.
376.

An email from a Yolande Suzin, a friend of the Warrens and a fan of Brittle’s work,

tells of her encounter with an “archivist from Warner Brothers” who spent a week at the Warrens’
house in Connecticut in 1997. She states the archivist was going through the Warren’s Cases, Case
files, materials and getting the Warrens’ vocal recollection of same. This was pursuant to a movie
deal that Warner Brothers made with the Warrens for their life rights and or The Demonologist

D

ea

dl

in

e.

co

m

book. The email, reproduced in part below, recounts these events. See Exhibit 28.
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Exhibit 28.

The 1997 “The Demonologist” movie deal (herein the “1997 Warner Brothers

in

377.

dl

Deal”) was never mentioned to Brittle by either Warner Brothers or the Warrens. Nor did they

ea

seek his agreement or permission as they were required to do for any deal that encompassed The
Demonologist, the Warren Cases, Case Files, related materials or any of his subsidiary rights.
Mrs. Warren made it a point to tell Ms. Suzin that the Warrens’ deals with Brittle

D

378.

and Prentice Hall were “superseded” under the 1997 Warner Brothers Deal. However, in reality
the 1997 Warner Brothers Deal did not supersede the Warrens’ prior deals. What it did was to
conveniently contravene and ignore the Warrens’ 1978 Prentice Hall Agreements, any and all
amendments and addendums thereto as well as the Collaboration Agreement. The fact that Warner
Brother was using Plaintiff’s The Demonologist as the basis of their planned 1997 movie is
evidenced by a capture of the Warren’s own website, www.warrens.net, taken on October 8, 1999.
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In that capture, the website says that “scripting” for “The Demonologist movie” is “underway”.
To the left of that statement is an image of The Demonologist book by Gerald Brittle and on the

D

ea

dl

in

e.

co

m

opposite side is a Warner Brothers logo. See Exhibit 14.
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379.

Although, upon information and belief, this Warner Brothers 1997 The

Demonologist movie was never produced, and the 1997 Warner Brothers Deal expired, all
unbeknownst to Plaintiff. Also, unbeknownst to Plaintiff was that even after this, Warner Brothers
continued to be involved with the Warrens.
380.

On June 10, 2002, the Warrens entered into a deal with writer Teddy Tannenbaum

for their “life rights.” Plaintiff was never made aware of this deal by either Tannenbaum or the
Warrens, nor was he ever asked for his consent to same. Yet again, Plaintiff’s The Demonologist

m

was sold by the Warrens, Tannenbaum, Clive Barker and, upon information and belief, Warner

co

Brothers to NBC network. This transaction is detailed in a story on the website Horror.com dated

D

ea

dl

in

e.

October 6, 2003. See Exhibit 16.

Exhibit 16.
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381.

The Horror.com article stated that “NBC has picked up the rights to “The

Demonologist” from Tannenbaum and Barker.

The article goes on to state that the

“Demonologist” is based on “real-life couple Ed and Lorraine Warren.”
382.

Another forum at the website Movie Fan Central states that the “trades” talk about

383.

ea

dl

in

e.

co

m

the NBC series being loosely based on Plaintiff’s The Demonologist.

Upon information and belief, Warner Brothers was involved with Tannenbaum on

D

this NBC series as the website Geekweek.com reported in a story the NBC “Demonologist” series
was “brought to Warner Brothers… a decade ago by Tannenbaum.” The article is publicly
available at the http://www.geekweek.com/2010/11/house-on-the-left-director-negotiating-todirect-demonologists.htm and reproduced in part below:

///
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Exhibit 15.

It is inconceivable that Defendant Warner Brothers had no knowledge of Plaintiff,

e.

384.

in

The Demonologist or his rights to Warren Cases or that any chain-of-title search Warner Brothers

385.

dl

conducted in 1997 did not reveal same.

That New Line did not know about the Plaintiff, The Demonologist book or his

ea

rights is also rendered an impossibility by virtue of the 2009 OQA (Ex. 8) where it defines and

D

refers to the “Warren Document:” as part of the “Property” section. (See Exhibit 8 at Page 3, “1A.
PROPERTY: (c)(i)”) where it lists the Warren Life Story Option Agreement with Tenenbaum, the

“Piltdown Agreement” with Tanenbaum, and an extension of the Piltdown Agreement.

///
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This is the same Piltdown deal by which Tanenbaum and Joel Silver did the second

e.

386.

co

Exhibit 8.

in

unlawful deal for the Warrens rights and The Demonologist book with Warner Brothers. Just based
on their own 2009 OQA document, part of New Line’s minimal chain-of-title review did reveal

dl

the Piltdown deal and Tanenbaum. This would have in turn readily led them to their own corporate

ea

parent, Warner Brothers, the NBC series deal for The Demonologist as well as the unlawful 1997
Warner Brothers Deal with Lorraine Warren for her life rights, movie rights and for The

387.

D

Demonologist book rights deals that Warren did (all without Plaintiff’s knowledge or permission).
Defendants knew about Brittle and his rights, they just did not care.

IX. PRECURSOR ISSUES TO COPYRIGHT INFRINGEMENT
388.

In order to effectively discuss Defendants’ copyright infringement, it is first

necessary to explore certain issues that affect same including:
a) Proof that Defendants movies are not based on historical facts, which includes:
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1. Evidence of Ed and Lorraine Warren’s history of lies and decades long
pattern of excuses of “lost” and “missing” proof.
2. Evidence that the Warren’s Cases are only retellings of remembrances
and impressions, not facts.
3. Defendants admissions that their moves are based on the “Case Files of
the Warrens” which means they are based on the Warrens’
remembrances, recollections and conjecture, and not historical facts.

m

b) Defendants prior claims and position in other forums that their movies are based on

co

the “Warren Case Files” means they are estopped from now claiming their movies
are based on historical fact rather than on the Warren Case Files, and as such they

e.

cannot make any claims of copyright exception for “fair use” or that Plaintiff is

in

only entitled to “thin” copyright protection.

389.

dl

c) Defendants admissions of misappropriation and infringement.
For example, the determination of whether the work is based on historical facts or

ea

not determines if The Demonologist enjoys “thick” or “thin” copyright protection. The

D

determination of “if based on historical facts” requires an examination of:
a) If the main events of Defendants movies did not take place, then the
Defendants movies cannot be based on historical facts.

b) The Warrens’ claims of what happened in their investigations (i.e., the content
of the Warren Case Files) is directly tied to their credibility, or more
appropriately their lack of credibility. The Warrens are the source of the Case
Files, if their credibility is compromised so are the Warrens’ Case Files. If the
Warrens credibility is compromised, then Defendants cannot claim the case
files are “based on historical fact.”
c) The evidence of Defendants’ repeated admissions that their The Conjuring
movies are based on the Warren’s case files rather than on historical facts.
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390.

Each and every instance delineated herein where Defendants admit that their

movies are based on the Warrens’ Case Files serves as a simultaneous, and separate admission of
five things (the “Five Admissions” herein):
a) First, an admission of Defendants’ misappropriation of Plaintiff’s exclusive
rights to use the Warren Case and Case Files per the Collaboration Agreement;
b) Second, an admission of Defendants’ separate and unrelated infringement of
his copyright protected rights included within his subsidiary motion picture

m

rights;

Prentice Hall Agreement;

co

c) Third, an admission of violation of the no “competing work” provision of the

e.

d) Fourth, an admission that Defendants’ movies were based specifically on the

in

Warrens Case or Case Files and not on historical fact; and

dl

e) Fifth, an admission that Defendants New Line and Warner Brothers conspired
with Lorraine Warren to misappropriate Plaintiff’s exclusive rights to use the

ea

Warren Case and Case Files, infringe on of Plaintiff’s copyright protected rights

D

included within his subsidiary motion picture rights, and violate the no
“competing work” provision of the Prentice Hall Agreement.

Each of the foregoing serves as a separate and distinct reason that the Defendants movies are
unlawful and were willfully made with malicious disregard of Plaintiff’s rights.

A. DEFENDANTS MOVIES ARE NOT BASED ON FACTS BASED ON THE
DOCUMENTED HISTORICAL RECORDS
391.

Defendants movies, despite what they may claim are not based on “historical facts.”
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The Defendants were fully aware of the true facts in The Conjuring movie case before they
commissioned Chad and Carey Hayes to write a script that was based not on fact; but, rather on
the Warrens Case Files which are not based on the facts. To the extent the Defendants’ movies are
not based on “historical facts” they cannot claim they are protected by the “fair use” doctrine
exemption to copyright.
392.

Additionally, as detailed below, Plaintiff believed, at the time he wrote The

Demonologist that the Warrens were being truthful with him and were giving him the “facts” of

m

the cases he wrote about and that their Case Files themselves were grounded in fact. What is a now

co

clear, only some forty years later, is that the Warrens duped the Plaintiff as they did with other
writers in an elaborate decades old scheme they designed to deceive the public and line their own

e.

pockets. Plaintiff, like other writers that worked on books with Warrens, was led by Ed and

in

Lorraine to believe they were writing about factual events, when in reality the Warrens were

dl

“making it up” the entire time. Other writers, independently corroborate hereunder, that they were
led by the Warrens to believe that were writing works of non-fiction according to the Warrens,

ea

when in reality these works are fiction. This deception of the Warrens also means these books,

protection.
393.

D

including the Plaintiff’s, are not grounded in fact and are to be accorded “thick” copyright

To summarize the Defendants’ The Conjuring movie it is a story that takes place

on a Rhode Island farmhouse in the 1800’s. In their movie, a practicing witch named Bathsheba
Sherman, while in her late 20’s or early 30’s murders her baby as a human sacrifice to Satan by
piercing is skull with a knitting needle. She then runs to a large tree on the property, climbs into
the limbs and hangs herself as an offering to Satan (in exchange for her returning as an allpowerful, ever beautiful entity in charge of a legion of demons). Cut to present day. Caroline
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Perron and her family move into the Sherman farmhouse. The first night their dog mysteriously
strangles himself outside on his chain. Strange things happen. The family discovers a secret
boarded up room in the basement. The spirit of the evil Bathsheeba Sherman possesses the mother,
Caroline Perron. The Warrens investigate. The Warrens determine the mother is possessed. They
get the family out of the house and have them stay elsewhere. Possessed, Caroline takes the two
youngest children surreptitiously back to the farmhouse. In the throes of possession Caroline takes
one child into the basement to sacrifice the child to Satan. Thousands of birds swarm the farmhouse

m

and crash into it. The Warrens find out about Caroline and race to the farmhouse. One of the

co

paranormal investigators who has been helping the Warrens, a local police office, takes a shotgun
and blasts the locked farmhouse door open. Ed Warren runs down into the basement where they

e.

grab Caroline. Ed Warren then conducts and exorcism on Caroline to save her mortal soul. He is

A wonderful story, but not based in fact… let alone historical fact. Carey Hayes in

dl

394.

in

successful and frees Caroline from the spirit of the witch. The end.

an interview admits the Warren Cases are not absolutely, positively, 100% based in historical facts.

ea

He merely says that “some,” not all but just some of the Warrens’ stories are “supposed to be true.”

D

(See Exhibit 81A, page 2, ¶ 5)

Exhibit 81. “Supposed to be true” in no way equals being based on historical facts.
395.

Why does the writer, Chad Hayes, who is also one of the Defendants make such a

statement? Because the Hayes Defendants, along with James Wan, New Line and Warner Brothers
all actually knew full well that the events, story and Warren Case File of the Perron Farmhouse,
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they depicted and passed off as “true,” was proven to them to never have been factual, nor based
on historical facts – before they even wrote the script and before they made the movie.
396.

On September 21, 2011, The Conjuring movie Producer Tony DeRosa-Grund sent

Defendant New Line, Defendant Wan (via his manager Stacey Testro as Wan had requested), Chad
Hayes and Carey Hayes an email (Exhibit 63) in which he provided them with an extensive
multipage report from one Pat Mehrtens. See Exhibit 64 (“Mehrtens Report”).
397.

Mehrtens had at the time been for many years, and still is, the historian for the town

m

in Rhode Island were the Perron farmhouse is located. Mehrtens website as the town historian is:

co

http://www.burrillvillehistory.net. The Mehrtens Report, containing pages and pages of the real
historical facts surrounding the Perron Farmhouse, was given by Mehrtens to DeRosa-Grund. He

The Mehrtens Report was culled from Mehrtens’ research, knowledge as the town’s

in

398.

e.

in turn gave it to the Defendants with whom he discussed it at length.

dl

historian and was derived from the actual town records, local birth and death records, local
cemetery records and actual newspaper reports from the time that the events depicted in the

ea

Defendants movie were supposed to have “historically” taken place. Defendants had knowledge

D

of what was contained in the Mehrtens report before the script for The Conjuring was written.
They knew that certain things in their The Conjuring film are not now, and never were, facts, let
alone historical facts, including; but not limited to the following as detailed in the Mehrtens Report:

///
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The Lies – The Conjuring Movie

The Facts – The Mehrtens Report

Defendants in their The Conjuring movie,
Bathsheba Sherman was perceived to be a
and the Warrens in their Case File, claim
nasty and universally disliked woman who
that Bathsheba Sherman was a practicing
“fed her farmhands very poorly, “did what she
witch in the 1800’s.
had to get what she wanted” and was a
“conniver” (Mehrtens Report at Page 5, ¶ 5).

co

m

However, nowhere in Mehrtens report does
it state that there is one single instance, one
single fact in either the town records or the
newspaper reports of the time that Bathsheba
Sherman was a practicing witch, or even ever
accused of being a witch.

dl

in

e.

The depiction of this “conniving” woman as
a witch in both the Defendants’ movie and in
the Warren’s Case File is not based at all in
fact or historical fact.

D

ea

Defendants in their The Conjuring movie
and the Warrens in their Case File claim that
Bathsheba Sherman hung herself in her barn
(as Ed and Lorrain Warren claim in their
Case File and on their Caroline Perron
Interview Tape), and alternatively in a tree
(as depicted in the Defendants’ movie) while
in her 20’s or 30’s, all while proclaiming her
love of Satan and placing a curse on her
family.

The historical fact, and the truth derived
from the town records is that Bathsheba
Sherman died in her own bed, of paralysis at
the age of 71. She never hung herself from
either a tree or in her barn in her 20’s or 30’s.
(Mehrtens Report at Page 1, ¶ 1 quoting the
Burrillville Town Hall Records Vol 1, Deaths
1854-1890, Page 57);
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The Facts – The Mehrtens Report

Defendants in their The Conjuring movie
and the Warrens in their Case File claim that
Bathsheba Sherman murdered her own
infant child by sacrificing it to Satan

This act of infanticide as depicted in the
Defendants’ movie and contained in the
Warrens Case file is not only not a fact; it is
not at all true. There are some records that
indicate Bathsheba was babysitting someone
else’s baby and it died when it somehow fell
or rolled on to a sewing needle. An inquiry
was made at the time but Bathsheba was never
charged. (Mehrtens Report at Page 4, ¶ 4)

Defendants in their The Conjuring movie
and the Warrens in their Case File claim the
baby was sacrificed by a knitting needle
being driven through its head by Bathsheeba.
On the Perron Interview Tape, part of their
Case File, the Warrens claim the baby’s
name was “Harmony Arnold.”

Mehrtens could find no such murder in the
historical records of the time she has access to
as the town historian. Nowhere in the town’s
historical town, birth, death, cemetery and
newspaper records. The Mehrtens report
states, “I could find no Harmony Arnold who
died from a stake driven through its head...”
(Mehrtens Report at Page 5, ¶ 4). What is in
the Warrens Case File is not only not true; it is
not a fact.

dl

in

e.

co

m

The Lies – The Conjuring Movie

D

ea

The Defendants in their The Conjuring
movie, and the Warrens in their Case File,
claim that Bathsheba committed suicide in
her late 20’s or early thirties by hanging. A
“a historical event” that Lorraine Warren
also claims on the Perron Interview Tape (in
the Warren Case File) to have psychically
seen in a “vision,” which Defendants also
portray as her having done in their The
Conjuring movie.

399.

Lorraine Warren could not have
“psychically” seen a vision in the past of
Bathsheeba Sherman’s suicide by hanging
because it never happened. The records
show Bathsheba died in bed of paralysis at 71
years old (Mehrtens Report at Page 1, ¶ 1
quoting the Burrillville Town Hall Records
Vol 1, Deaths 1854-1890, Page 57).
What is in the Warren Case File is not true,
what Warren claims to have psychically seen
and Defendants recreation of Warren’s claim
in their movies is neither historical nor factual.

Mehrtens sums it all up where she says in the report (Ex. 64) that the area around
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the Perron Farmhouse is “steeped in misery and mystery.” (Mehrtens Report at Page 6, ¶ 2); Not
one single “fact” about Bathsheba in the Defendants’ motion picture depiction of her, nor in the
Warren Case File, nor on the Perron Interview Tape is a “fact” let alone a historical fact.

B. THE PERRONS’ REMEMBRANCES AND WARREN’S OWN ADMISSIONS
SHOW THEY ARE NOT HISTORICAL FACTS.
400.

Lorraine and Ed Warrens claims of what happened in their Perron Farmhouse Case

m

File, which the Defendants freely and publicly admit their The Conjuring movie was based on,

co

does not at all jive with the real historical facts as detailed in the Mehrtens report. This is a pattern
of deceit that is part of a scheme that the Warrens have perpetuated for years.
From the audio taped interview of Caroline Perron (Exhibit 65) we find that the

e.

401.

in

major demonic and paranormal time line events as depicted as facts that the Defendants The

dl

Conjuring movie are based on the unsubstantiated psychic visions of Lorraine Warren and not on
facts, historical or otherwise. Even “real world” events as portrayed as facts in the movie by

ea

Defendants, are not really facts at all - most of these events not only are not facts, they never even

D

happened. For example:
a)

The Defendants depict the Perrons’ dog as strangling itself on its chain. The
truth is that it simply refused to go inside and would often go to a neighbor’s
house.

b)

The Defendants depict the Perrons as discovering a secret room in their
basement. While there was a basement, there was no secret room ever
discovered.

c)

The Defendants depict the Warrens as convincing the Perrons to move out of
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the farmhouse. The Warrens never convinced the Perrons to move out of the
house, even temporarily to stay somewhere else.
d)

The Defendants in their movie depict Caroline Perron as attempting to sacrifice
one of her children to Satan. Caroline Perron never absconded with any of her
children and took them back to the farm and tried to sacrifice them to Satan.

402.

Additionally, in an extensive email from Producer Tony DeRosa-Grund to the

studio, he indicated to New Line that he was upset with the fabrication of the scene at the end of

m

the movie with the birds attacking the Perron farmhouse as it was not only not real, it never ever

co

happened. He told the studio in that email that the writers, in creating that scene were also very
close to infringing on Alfred Hitchcock’s famous movie “The Birds” as well as reusing a very

e.

similar scene from their own earlier movie “The Reaping.” See Exhibit 66. The massive flock of

in

birds swarming the Perron farmhouse, part of the climax of the movie, never happened and is also

dl

not a fact, despite the fact the studio was marketing move as being based on the “true Case Files
of Ed and Lorraine Warren.”

The entire ending of the exorcism in the basement “conducted by Ed

ea

403.

D

Warren” is not fact and never happened. Whatever else Ed Warren claims to have done, despite
what the Defendants’ movie recounts as a “historical fact,” Ed Warren has publicly stated that
he never, ever himself conducted and exorcism. In the transcript of a taped interview between
Ed Warren and Tony Spera, which Spera posted on his Facebook page, Ed Warren himself
states that he never, ever conducted an exorcism on anyone. The relevant portion of this
interview is reproduced in parts below. See Exhibit 67 at Page 6, ¶ 7-13 and reproduced in part
below.
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But there was no Church involvement in the Perron Case; so, there was no priest

for Ed to assist, hence no exorcism. Despite this, the Defendants’ The Conjuring movie’s ending
depicts Ed Warren, alone, without a priest, conducting an exorcism on Caroline Perron. This
cannot be a fact, or historical fact, in light of Ed Warrens own statement above. Defendants’
movie’s ending and events are not “literary license.” Ed Warren in his own words states here he
never personally performed an exorcism on anyone, ever. Therefore, the entire ending of the movie
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is not factual, let alone based on historical facts. What is more disturbing is that Ed Warren states
at other times, including on his taped interview with Caroline Perron (Exhibit 65 “Perron Interview
Tape”)), that he did perform an exorcism on Caroline Perron. The only way one can reconcile
these two mutually exclusive statements is that what Ed Warren says in the transcribed interview
of his from 1998, decades after the events in the Perron farmhouse supposedly took place, with
Spera, his own son-in-law, is spontaneous and true. Further proof that what is not true, nor factual,
are the “stories” contained in the Warren Case Files, and used as the basis of Defendants movies.

m

What is in the Perron Case File is a fabrication that the Defendants replicated in their movie, and

405.

co

Defendants, like the Warrens, try to pawn off on the public as “fact.”

Additionally, Lorraine Warren has repeatedly made claims, contained in the

e.

Warrens’ Perron Farmhouse Case File, and on the Perron Interview Tape, that she psychically had

in

a “vision” of the past and saw Bathsheba Sherman hanging with a noose around her neck from the

dl

rafters of the Perron Barn. This statement of Lorraine Warren’s, which both she and Ed Warren
have repeated in their Case Files, lectures and to the public at large, is not only a fabrication by

ea

Mr. and Mrs. Warren, but, an impossibility as the Mehrtens Report from the town historical records

D

shows Bathsheba died in her bed at seventy years old. The Defendants movie (claiming Bathsheeba
hung herself from a tree) is not based in fact and neither are the Warrens claims and Case Files.
What the Warrens have told people over the years, including Brittle in writing his book, that the
material in the Warren Cases was true and factual, was false as the material was nothing more than
stories they made up about their investigations. People, like Brittle, who believed the Warrens, and
took them as “truthful” and at face value, were all duped by Ed and Lorraine Warren.
406.

What is also not factual, and maybe the biggest fabrication of all, is the Warren

family dynamic regurgitated repeatedly by Lorraine and Ed Warren for nearly fifty years and
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depicted in Defendants’ movies - that of Ed and Lorraine Warren as being a loving husband and
wife and devoted parents. It is most curious that in the Warren 2011 OQA Agreement (See Exhibit
6 at Page 15, “4B. Portrayal Restrictions, (iii)”), there is a clause which states the studio cannot
show the Warrens as engaging in any “extramarital affair.”
“The characters of Ed and Lorraine Warren will not be portrayed in the
following manner in the Picture or any other production based on the
Property: …(iii) participating in an extramarital sexual relationship…”
Plaintiff plans to have Ms. Judy Penny testify as to the absolute charade of this family dynamic as

m

told by the Warrens, and as depicted as “fact” in all of the Defendant’s movies. The true family

co

dynamic was known at the highest executive levels of both New Line and Time Warner. These
executives of the studio Defendants chose to willfully and knowingly ignore the truth in order to

Ms. Penny is not only the witness to the bulk of the publishing agreements

in

407.

e.

protect their billion-dollar franchise rather.

dl

discussed and exhibited herein, for years she actually lived in the Warrens’ house and has an
intimate knowledge of, and is readily able to testify to the epic falsity of this aforementioned family

ea

dynamic. A family dynamic that was knowingly, fraudulently and to this day still perpetuated by

D

the Warrens, their daughter, son-in-law and the studio Defendants herein on the public at large –
all to make, and protect a billion dollar franchise – at all costs, including the truth.
408.

The Defendant’s The Conjuring movie is built not on “facts” or on “historical

facts.” Rather, it is knowingly built on stories, impressions, conjecture, fiction and in the case of
the Warrens, fabrications. There are no historical facts of a witch ever existing at the Perron
farmhouse, a witch hanging herself, possession, Satanic worship or child sacrifice.
409.

Regarding the Defendants’ Annabelle movie, the Defendants freely admit that the

“story line” in that movie never actually happened. That it is a story they made up as an origin to
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the Annabelle doll and chapter of Annabelle in The Demonologist book. Lorraine Warren and
Tony Spera both confirm the storyline in the Annabelle movie was “fabricated” in a newspaper
interview they did with the New Haven Register in October of 2014. See Exhibit 88. In the New
Haven Register article, written by a reporter who attended one of the Warrens lectures, the reporter
states:

m

“The movie is a prequel to “The Conjuring,” based on the Warren’s reallife case involving the doll. The couple had a lot of input in the first
movie, but [the second movie] “Annabelle,” is fabricated.”

Exhibit 88 at ¶ 6). The article goes to state that Lorraine Warren does not even care that the story

co

in the Annabelle movie is “fabricated” by the Defendants:).

in

e.

“Spera and Warren said they don’t really care that the producers of
“Annabelle” fabricated the story for the movie because it still serves
the purpose of warning the public about demons.”

This is despite Defendants having used parts of the Plaintiffs Annabelle chapter

ea

410.

dl

Exhibit 8, Page 3 at ¶ 11).

from The Demonologist in their Annabelle movie, which Defendants in turn reused, repeated and

D

recycled from their prior use of same in their The Conjuring movie. Defendants cannot claim the
storyline of Anabelle (nor upon information and belief Annabelle 2) is based on historical facts as
it was “fabricated.” Since it is fabricated and not factual it cannot enjoy any exemption from
copyright protections. At best, the Defendants Annabelle movie is an unauthorized derivative
work that infringes on Plaintiff’s exclusive right to authorize derivative works contained
within his subsidiary motion picture rights. At worst, it contains direct infringement of
Plaintiff’s copyright protected rights.
411.

It is upon information and belief that Defendants’ Annabelle 2 is similarly not based
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on historical fact, is also an unauthorized derivative work and this similarly infringes upon
Plaintiff’s copyright protected rights, at minimum that of his exclusive copyright protected right
to authorize derivative works.
412.

Defendants previously used parts of the Annabelle chapter of The Demonologist in

their The Conjuring movie, and then made up a new story for their Annabelle and Annabelle 2
movies based on the Annabelle chapter in Plaintiff’s book. Defendants thus admit these two
movies are not only derivative works, they are unauthorized derivative works. The exclusive

m

copyright protected right to make derivative works from the Annabelle chapter is exclusively

413.

co

Brittle’s. At no time did Plaintiff authorize the Defendants to make any such derivative works.
Additionally, each of Defendants’ Annabelle and Annabelle 2 films separately

e.

misappropriates Plaintiff’s exclusive “right to use” the Annabelle Case and Case File of the

Additionally, both of Defendants Annabelle and Annabelle 2 films are prohibited

dl

414.

in

Warrens.

and unlawful under the no “Competing Work” provision Warren remains bound by under the

Similarly, the Defendants’ storyline of the Warrens as depicted by the Defendants

D

415.

ea

Prentice Hall Agreement.

in their The Conjuring 2 movie is equally “unreal.” As discussed below, the extent of the Warren’s
involvement in the Enfield case is subject to dispute from those that were there.
416.

In a letter from New Line attorney Michael J. O’Connor (Exhibit 31), Mr.

O’Connor admits that the storyline in The Conjuring 2 movie departs from what is in Enfield
Chapter of The Demonologist. See Exhibit 31 While in his letter Mr. O’Connor tries to highlight
the differences in the movie and the book, what he is really doing is proving that what the Warrens
now say happened in their Enfield Case, as compared with what they gave Brittle from their Case
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Files when he wrote the book, are wildly inconsistent. As such they both cannot be simultaneously
true. While the Warrens may have been at the home in the Enfield Case and conducted some
superficial investigation, there are serious concerns raised by other others to the veracity of
anything the Warrens claim to have happened in their investigation at Enfield as discussed more
fully below.
417.

Defendants Chad and Carey Hayes also publicly admit that Defendants’ The

Conjuring 2 motion picture is not really at all based on historical facts. As part of the “press day”

m

for The Conjuring 2, the Hayes Defendants participated in a “roundtable” interview session. Many

co

media outlets participated including Collider.com. A Collider article recapping that interview
states that the Hayes Defendants spoke to a number of issues including “making sure the story

e.

feels like what happened even if it’s not 100% factually accurate.” Exhibit 87, Page 1 at ¶ 2. What

in

the Hayes Defendants and co-writer David Leslie Johnson stated with regards to the film not being

dl

based on historical fact is recapped in the Collider article:

D

ea

“The film [The Conjuring 2] is not exactly true to the events that
happened, but the writers – Carey & Chad Hayes and David Leslie
Johnson – wanted to make sure that, above all, it feels like what
happened.”

Exhibit 87, Page 2 at ¶ 6.
418.

True or not - and it is decidedly not true - at the end of the day it does not affect

the fact that Defendant’s The Conjuring 2 (Enfield Case) movie is at best an unauthorized
derivative work that infringes on Plaintiff’s copyright protected rights contained in his subsidiary
motion picture rights.
419.

Defendants’ The Conjuring 2 separately misappropriates Plaintiff’s exclusive
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“right to use” the Enfield and Amityville Cases and Case Files of the Warrens.
420.

The Conjuring 2 film of Defendants is also prohibited and unlawful under the no

“Competing Work” provision Warren remains bound by under the Prentice Hall Agreement.

C. LORRAINE AND ED WARRENS HISTORY OF UNTRUTHS
421.

Given the prior discussion of Ed and Lorraine Warrens’ knowing, willful and self-

serving fabrications (i.e., claiming that events in cases happened when in reality they did not,

m

Lorraine Warren stating she has “seen” things psychically in the past, like young Bathsheba

co

Sherman hanging herself in her barn when the actual historical record proves Warren’s
retrocognition “vision” is impossible as the woman died of paralysis in her seventies), the Warrens’

In recent years, there has been an outpouring of reports, from parties whom the

in

422.

e.

credibility is not just suspect, it is non-existent.

dl

Warren have worked with that show the depth and breadth of the Warrens deceit. These reports,
sampled below, show how such deceit permeates every aspect of the Warrens’ “work” from their

ea

lectures, to Case Files, and unfortunately what they tell those who, like the Plaintiff, have taken

423.

D

them at face value when collaborating with the Warrens.
Their business dealings: Ed and Lorraine Warrens’ deceit has been personally

experienced by the Plaintiff. The Warren’s were contractually prohibited from entering into any
deals regarding any unsold, jointly owned rights to The Demonologist; however, that did not stop
them from willfully, repeatedly and unlawfully, ignoring these contractual obligations of theirs.
424.

Ignoring the Prentice Hall Agreement, the Collaboration Agreement and the

Collaboration Agreement First Amendment (among others) that the Warrens themselves signed
and agreed to, the Warrens went behind Plaintiff’s back and sold rights to The Demonologist book
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anyway. Multiple times. The Warrens did not care about their contractual obligations, nor the
Plaintiff, when they hid these unlawful deals including, but not limited to:
(i) the 1997 deal they did with Warner Brothers for a “The Demonologist” movie,
(ii) the 2002 Piltdown Agreement for a deal with Teddy Tenenbaum, Joel Silver and NBC
for a “Demonologist” television series; and,
(iii) the 2011 OQA with Defendant New Line for a franchise of movies and rights
including those to The Demonologist.
Their cases: The Warrens lies extend not only to their Case Files as discussed at

m

425.

co

length above, they have lied about their actual roles and involvement in many cases.
426.

For years, the Warrens claim to have spearheaded the Amityville Horror case about

e.

the Lutz family. In the opening of The Conjuring 2, the opening of the movie, that Defendants

in

claim is based on the “True Case Files of the Warrens,” that Ed and Lorraine were called into in

dl

by the Catholic Church on its behalf to investigate the Amityville horror case. This “truth,” and

truth nor fact.

This following is the truth. WNEW TV reporter Laura Didio was actually the

D

427.

ea

“facts” claimed by the Warrens, and depicted in Defendants The Conjuring 2 movie, are neither

person who befriended the Lutz’s family and got permission to conduct and film a séance in the
infamous Amityville house. It was Didio, and not the Warrens, as the Warrens proclaim on their
website, www.warrens.net who put the séance in the Amityville house together for WNEW News.
The Warrens were only two investigators invited by Didio, who compiled a group of nearly a
dozen paranormal researchers, psychics and parapsychologists to participate in the séance. While
the Warrens were there at the séance, they were merely just two of a dozen people there and they
certainly were not the initiators of the event or the investigation.
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428.

In the Enfield Case the extent of any involvement of the Warrens has been

characterized by many as “peripheral at best.” When Tony Spera, Lorraine Warren’s son-in-law,
posted on Facebook a diatribe detailing his repeating of the Warrens’ vast involvement of the
Warrens in the Enfield case, people complained about the lies contained in Spera’s post, including
a website called “Skeptics Boot”. See Exhibit 83. Spera then, “doubles down” and rants on the
website that Facebook took his post down - not because of the true reason his post was removed
which was his claims of the extent of the Warrens involvement were determined to be false - but

m

he instead crafts alternative excuses –i.e., it was because of Facebook’s “less than democratic

co

polices” and alternatively that Facebook was “hacked.” Neither alternative conspiracy theory of
Spera’s is true. Facebook took Spera’s post about the Warrens involvement in the Enfield Case

e.

down because Facebook determined that the complaints of fraudulent claims of Warren

in

involvement were true and Spera’s claims were not. Some excerpts highlighted from that Skeptics

dl

Boot article (Exhibit 68) delineating the Warrens’ lies regarding the Enfield Case, and the extent
of their involvement in it are excerpted below:

ea

a) [Skeptics Boot quoting Spera’s own Facebook Post] “Also, keep in mind

D

that Ed Warren visited the [Enfield] house in 1979. The British investigators
supposedly were there in 1977 for more than a year. Did they solve anything
or help the family in anyway? Apparently not, as the phenomena was still
occurring when Ed went to the house in 1979."

[Skeptics Boot] This is directly contradictory to the few interviews Janet
Hodgson, the 11-year-old girl around which the haunting seem to be
centered (or who was the main hoaxer depending on your stance), has given
- 177 -

Case 3:16-cv-00908-JAG Document 8-1 Filed 03/29/17 Page 24 of 46 PageID# 1065

since 1978. She states that the paranormal events more or less ended in 1978
after an exorcism by a local priest…”

b) [Reprinting Spera’s original post] “He [Spera] also states: "There were two
other investigators in the house, accompanying the Warrens, Paul Bartz
(since deceased) and John Kenyhercz, alive and well, who will testify to
this fact. John was witness to much phenomena; one incident involved a

m

huge lump of excrement plopping (materializing) on the floor right in front

co

of him. John also supplied to me dozens of photographic slides he had taken

e.

in the house."

dl

release them?

in

[Skeptics Boot] Again, where are these slides? And again, Why not just

ea

Exhibit 68. Again, the Warrens inability to produce “evidence” and “proof”, when pressed to do

D

so, is a pattern that recurs through their “career.” Spera has come up with a new “twist” of the
Warrens pattern of “the dog ate my homework” litany of excuses as to why they can never present
any concrete evidence when asked. Spera, who now runs Lorraine Warren’s businesses, states on
another Facebook post of his, where he crafts a new misdirecting reason why the Warrens can’t
ever show proof of their claims of the demonic and supernatural. Spera now states that things like
“angels and demons’ and “God” cannot be proved. Spera says that the Warrens cannot deliver
proof of supernatural or demonic occurrences during their investigations because, “There are many
things that cannot be proven scientifically.” However, if you cannot prove something, it is not a
- 178 -

Case 3:16-cv-00908-JAG Document 8-1 Filed 03/29/17 Page 25 of 46 PageID# 1066

fact, historical, scientific or otherwise.
429.

Horror move website Dread Central picks up this analysis of the Warren’s lies in

an article entitled, “The Conjuring 2 – Original Enfield Investigator Calls B.S. on The Warrens’
Part2” which was posted on January 11, 2016 by author Steve Barton (Exhibit 69).
(http://www.dreadcentral.com/news/146332/original-enfield-investigator-calls-b-s-on-theconjuring-2/). The article refers to Guy Playfair, who really was the true lead investigator in the
Enfield matter. What Playfair had to say about the Warrens was not kind. The article is quoted as

m

follows:
“Well, here’s something extremely interesting… The new film The

co

Conjuring 2 is based upon The Enfield Poltergeist case that took place at
a council house from August 1977 to 1979. The lead investigator on that

e.

particular piece of paranormal history, Guy Lyon Playfair, was recently

in

interviewed on Dave Schrader’s Darkness Radio, and he had some
interesting words regarding the involvement of investigators Ed and

dl

Lorraine Warren.

ea

[Quoting from the Playfair audio] “They [the Warrens] did turn up once
at Enfield, and all I could remember was Ed Warren telling me that

D

he could make a lot of money for me out of it,” says Playfair. “So I

thought, ‘Well, that’s all I need to know from you,’ and I got myself out
of his way as soon as I could.”

[Playfair continues] “I don’t think he [Ed Warren] went there more than
once. I did read somewhere a transcript of a lengthy interview which
he’s alleged to have had with one of the girls, which they couldn’t
remember giving him. It was describing all sorts of marvelous wonders
which I don’t think ever happened. I think he was a complete… well…
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fill in whatever word you want.”

Exhibit 69. A link to the entire original Playfair audio interview is also contained in the Deadline
article. Any claims of the Warrens as to not only what happened (i.e., their Case File); but, also
their involvement is certainly suspect, as is their credibility.
430.

Other Warren collaborators first hand evidence of Warrens lies: One of the

many persons disputing the Warren’s credibility and that of what they claim took place in their

m

investigations was Ray Garton, the author of the book “In A Dark Place,” who collaborated with
the Warrens in writing about another one of their cases. Garton’s book about the Warren’s case of

When the accounts of the Snedekers were not adding up, Garton brought his

e.

431.

co

the Snedeker family is also billed as a “true story.”

in

concerns to Ed Warren. Garton stated in a published and tape recorded interview that:

ea

dl

“When I found that the Snedekers couldn't keep their individual
stories straight, I went to Ed Warren and explained the problem.
"They're crazy," he said. "All the people who come to us are crazy,
that's why they come to us. Just use what you can and make the rest
up. You write scary books, right? Well, make it up and make it
scary. That's why we hired you."

D

Exhibit 70 at Page 2, ¶ 2 (“Garton Interview”) (Emphasis added.) “Make up the rest” said Ed
Warren. Make up the rest.
432.

Garton then asked the Warrens for actual evidence that the events surrounding the

Snedeker’s accounts of supernatural occurrences did indeed take place, but the Warrens could
never provide any such evidence of the events being historical facts. As Garton continues in said
interview. Specifically, it provides:
“The Warrens repeatedly told me they had videotape of actual
supernatural activity shot in the house and they were going to show
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it to me while I was there, but they never did. They said they
couldn't find the tape. I never saw the inside of the house [former
funeral home in the story] because the people living there at the time
wanted absolutely nothing to do with this circus, and they claimed there
were no problems at all in the house. The Warrens explained that this
was because the house had been cleansed by a priest who had performed
an exorcism, but to the best of my knowledge, the Catholic church has
absolutely nothing to do with the Warrens in any official way and
there are questions about the legitimacy of the priests who work

m

with them.”

Something as important, “earth shattering” and precedential as a tape evidencing

e.

433.

co

Exhibit 70 at Page 2, ¶ 7.

such supernatural occurrences, if in the Warren’s possession, and if it actually ever existed, would

in

be irrefutable evidence that could fully and completely, once and for all validate not only the

dl

Warren’s credibility, but show proof of the supernatural, God and the Demonic. Such a tape would

ea

have been afforded the premier place in the Warrens’ Occult museum with the rest of the items
they have collected from their investigations; if such a tape existed. Such a tape of the Warrens’

D

would have been kept safe and secure. The Warrens would have made multiple copies of that tape
and then given a copy to every television station, newspaper and media outlet in the country. Such
a tape could have once and for all silenced all their critics and detractors… if such a tape of the
Warrens actually existed. But the Warrens did none of this with the supposed tape they claim to
have had. What happened to the purported tape? They “lost it,” not only casting doubt that such a
tape ever existed, but casting even more doubt on the Warrens’ claims of what took place in the
Snedeker Case, Case File as well as all their claims of what happened in all their other cases - and
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in the process destroying their own credibility.
434.

In not one of at least the 8,000 cases that the Warrens claim to have investigated

over their 50-year career have they been able to secure real and verifiable proof of even one
supernatural event to evidence same as a “historical fact.” Not one verifiable piece of evidence
was obtained by the Warrens and given over the press, or the public, over the course of their fifty
years of their conducting thousands of investigations to evidence and confirm that any of the events
in the cases they investigated were actually historical facts. This includes, but is not limited to, the

m

tapes that the Warrens gave to Brittle that they purportedly made while such supernatural

co

phenomenon was “taking place.” This also includes, but is not limited to the Enfield Voices tapes
of the Warrens. (Again, these aforementioned tapes of the Warrens’ provide no actual verifiable

e.

evidence of historical facts. These tapes are nothing more than the claims of the Warrens and those

This well defined pattern of the Warrens’ deceiving writers with false promises of

dl

435.

in

involved in said cases and such tapes have no provenance whatsoever.)

giving them a “fact-based” story so the author could write a supposed non-fiction work is further

D

ea

delineated by Garton when he states:

“Since writing the book, I've learned a lot that leaves no doubt in
my mind about the fraudulence of the Warrens and the Snedekers -not that I had much doubt, anyway. I've talked to other writers who've
been hired to write books for the Warrens -- always horror writers,
like myself -- and their experiences with the Warrens have been
almost identical to my own.”

Exhibit 70.
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Garton continues and states:

m

“If my book was inaccurate, it's because I was told [by the Warrens]
to make up whatever I needed to… I have been telling my story
[regarding the Warrens fraud] since In A Dark Place was published
because my name is on that book, and it disturbed me that it was being
sold as "non-fiction." I wanted to make sure I had a clear conscience,
… So I signed on. After I learned that the whole thing had been
concocted by people looking for a book deal and a possible movie deal,
I was locked in. The publisher had no interest in anything I had to say.
I was contracted to write this book, and the book was always meant to
be "non-fiction." It wasn't really my book, I had no control over it. I'd
been hired to do a job, and nothing more. The book's "non-fiction"
status was entirely out of my hands.”

When asked if he would see the movie (“A Haunting in Connecticut”) based on the

e.

436.

co

Exhibit 70.

Snedekers rights, Garton sums up his feeling about the Warrens and his experience as a writer who

in

worked with them:

437.

ea

Exhibit 70.

dl

“…I really have no interest in seeing the movie. I've had my fill of this con.”

The Catholic Church distances themselves from the Warrens: In recent years,

D

the Catholic Church and other clergy distanced themselves from Ed and Lorraine Warren, in no
small part due to the lack of the accuracy and truthfulness of their claims in the cases they
investigated. In the book “American Exorcism,” author Michael W. Cuneo writes of Father
McKenna, a priest who worked with the Warrens on occasion. Cuneo recounts his conversation
with McKenna regarding the Warrens. See Exhibit 85:
Father McKenna said that the “[Warrens’] books are sensationalized, and
you just can’t take it literally. I don’t like to be publicly associated with
them.”
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Exhibit 85.
438.

In short, the Warrens have no credibility whatsoever. They have lied and deceived

business partners, their collaborators, the subjects of their investigations and the public at large.
The “facts” they claim as being “real” and “true” regarding their Case File and Cases are now
evidenced to be no more than fabrications, an elaborate sales pitch designed to deceive the public.
Why would they do this to their own business partners and the public? The answer is simple.
Money. In his audio interview Guy Playfair (Exhibit 99 found on CD attached to this complaint)

m

and publicly available on http://twincitiesnewstalk.iheart.com/onair/darkness-radio-24463/just-

co

how-involved-were-the-warrens-14254983/) Guy Playfair states at the 00:45 mark:

in

e.

“I think they did turn up once or twice at Enfield and all I can remember
is Ed Warren telling me that he could make a lot of money for me out
of this [the Enfield Case].”

Playfair declined Warren’s overture. He also speaks to Ed Warren’s

ea

439.

dl

Exhibit 99 (see CD attached to this complaint for this exhibit).

“manufacturing” of claims of “facts” in the Enfield Case. Playfair’s interview (Ex. 99) continues

D

at the 1:08 mark where he states:

“I did read somewhere a transcript of a lengthy interview of a transcript
he [Ed Warren] alleged to had to have done with one of the girls which
they couldn’t remember giving him…it was describing all sorts of
marvelous wonders which I don’t think has happened.”

Exhibit 99 on CD attached to this complaint.
440.

The interviewer asks at the 1:36 mark of the interview (Ex. 99) what Playfair, from

his interactions with the Warrens what he believed the Warrens’ intentions were with regards to
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their cases/investigations. Playfair responds:
“No, he [Ed Warren] just wanted to make money out of it.”
Exhibit 99 on CD attached to this complaint. Playfair states on the tape (Ex. 99) that Ed and
Lorraine Warren showed up at the Enfield home “uninvited” and tried to insert themselves into
the case. This is part of the Warren’s well established pattern and scheme.
441.

In another case in Wilkes Barre, Pennsylvania, the Smurl Case, Ed Warren at one

point told the press he had taped evidence of the demonic activity in the house. However, when

m

the press asked him to show them that evidence, Ed Warren offered up yet another excuse as to

co

why the evidence could not be produced. Ed Warren incredibly told the press that the Catholic
Church took his evidence. A claim that the Church denied. (See CD attached to this complaint for
video

file

that

is

Exhibit

103

an

e.

the

from

video

at

Another article from the UPI archives

in

https://www.youtube.com/watch?v=RuBx-xMFupo).

extract

dl

(Exhibit 104 is found at http://www.upi.com/Archives/1986/08/26/Evidence-withheld-onhaunted-house/1268525412800/) with the headline “ 'Evidence' withheld…” From the body of

ea

the article it is clear that the UPI reporter did not believe the evidence the Warrens claim to have

D

possessed any evidence in the first place that was “taken” by the Catholic Church in the Smurl
Case. The UPI article states:

“Tempers exploded at a news conference Monday when Edward
Warren, director of the New England Society for Psychic
Research, offered no hard proof to back up his claim that the
house is infested by demons.
'Show us something!' one frustrated reporter shouted. 'Give us
something to go with!'
'We're giving you everything you're going to get,' Warren shot back. 'If
you can bring up a couple of priests here to help these people, fine. But
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we really don't have to give you anything. For one thing, you're too
obnoxious.””
Exhibit 104.
442.

THE WARREN OMISSION: The Skeptics Society is a nonprofit 501(c)(3)

scientific and educational organization whose mission is to engage leading experts in investigating
the paranormal and extraordinary claims of all kinds, to promote critical thinking and serve as an
educational tool for those seeking a sound scientific viewpoint. Their contributors are leading
scientists, scholars, investigative journalists, historians, professors and teachers. The Society’s

m

Executive Director, Dr. Michael Shermer, is also the Founding Publisher of Skeptic magazine, a

co

monthly columnist for Scientific American, the host of The Skeptics Society’s Distinguished

e.

Science Lecture Series, and Adjunct Professor at Claremont Graduate University and Chapman
University. Shermer has written 12 books including: The Believing Brain, Why Darwin

in

Matters, The Science of Good and Evil, and Why People Believe Weird Things. He has appeared

dl

on such shows as The Colbert Report, 20/20, Dateline, Charlie Rose, Larry King Live, Tom

ea

Snyder, Donahue, Oprah. He has been interviewed in countless documentaries aired on PBS, A&E,
Discovery, History Channel, Science Channel, and Learning Channel.

podcast

Skeptic Magazine has a monthly podcast entitled MonsterTalk. Their monthly

D

443.

of

October

16,

2013

(http://www.skeptic.com/podcasts/MonsterTalk/13/10/16/transcript/) and a copy of the transcript
of same, Exhibit 89 hereto, was devoted to an analysis of the Warrens, and their cases of
Amityville, The Haunting in Connecticut and The Perron Farmhouse (The Conjuring). See Exhibit
89. Excerpts for each of these three cases in the podcast are excerpted below.
444.

Amityville: Per the transcript of the podcast excerpted below, contrary to the claims
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of supernatural occurrences they discerned in the house, the local news crew with them in the
Amityville house captured nothing on their videotape. No supernatural phenomenon, no demonic
activity. Lorraine Warren claimed that with her “psychic retrocognition” ability she saw events
and voices that occurred in the past in the house that no one else could “see” – the same psychic
ability that allowed her to see events at the Perron Farmhouse that were later proven by the
historical records to have never occurred. The transcript in part (Exhibit 89. Page 2, ¶ 5-8) is
excerpted below:

in

e.

co

m

Blake [podcast host #1]: A few years ago, I’d seen a documentary
about Amityville with Marvin Scott discussing the Amityville
Halloween special they had done. I contacted him, and he explained just
as he had in this show that there was little to tell. He had taken a film
crew and some paranormal investigators into the Amityville home to do
a séance near Halloween. It was a big flop. Nothing happened of interest
but Lorraine Warren did ask to go to a separate séance upstairs, and
while Marvin and his crew left disappointed, Lorraine and Ed left with
a legend that would stay with them for the rest of their lives.

ea

dl

[Excerpt of Marvin Scott and Lorraine Warren discussing that night in
Amityville.]

D

Marvin Scott: Whatever it was the Lutzes believed was in that house,
it did not manifest itself the night I spent in the house 23 years ago with
a group of parapsychologists who conducted a séance. The demonic
force was supposedly the strongest in the sewing room, where Lorraine
Warren conducted another séance by candlelight. Other than a brief
chill, after all it was February, I felt nothing unusual.
Lorraine: But it did to me, Marvin, because I said to you, “Marvin, I
hope this is as close to hell as I’ll ever get.”
Marvin: Not I. The only persistent voice I heard that night was that of
my crew, wanting to know when we were going to have the sandwiches
we had brought along.
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Exhibit 89: See Exhibit 120 (for entire Monstertalk audio file on attached CD).
445.

In discussing the Warrens and their “Haunting in Connecticut” case, Warren

collaborator and author of the book on that case, Ray Garton, stated in an interview for the podcast
that when the story in that case did not match the facts Garton was finding, Ed Warren told him
everybody that comes to the Warrens for help were “crazy” and if the facts were unsupported in
the case to just “make it up,” “make it scary” – a pattern and mantra that the Warrens have

m

subscribed to – duping and lying to the public, and their own collaborators – for their entire career.
The podcast’s analysis of the Warrens is aided by Dr. Joe Nickell who is heard on the recording.
Dr. Nickell is an American prominent skeptic and investigator of the paranormal.

co

446.

e.

He has helped expose such famous forgeries as the purported diary of Jack the Ripper. In 2002 he
was one of a number of experts asked by scholar Henry Louis Gates, Jr. to evaluate the authenticity

in

of the manuscript of Hannah Crafts' The Bondwoman's Narrative (1853–1860), possibly the first

dl

novel by an African-American woman. At the request of document dealer and historian, Seth

ea

Keller, Nickell analyzed documentation in the dispute over the authorship of "The Night Before
Christmas", ultimately supporting the Clement Clarke Moore claim of authorship.
The transcript of the section of the podcast (See CD provided with complaint for

D

447.

Exhibit 100 MonsterTalk Podcast Audio File - Garton Excerpt), where Dr. Nickell discusses how
Ed Warren instructed author and Warren collaborator, Ray Garton, to fabricate the “facts” in the
Haunting in Connecticut case (Exhibit 89. Pages 3-4) is excerpted in part below:

Blake: The Haunting in Connecticut case, we’d actually talked about in
a previous episode. We got Ray Garton, the author who wrote the
novel about that, on. I had to actually, run into him on a message
board where he had spoken very disparagingly about the whole
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experience of writing that book [with the Warrens]. He hated the
fact that it had been written in the based-on-a-true-story motif, so I
didn’t know if that was really him or not. I tracked him down and got
him to come on and talk about it so I’m going to put a little bit of that in
this episode as well.
Joe [Nickell]: Yeah. I understand he had trouble because he thought the
Snedekers kept changing their story for one thing.
Blake: Yeah, yeah.

co

m

Joe: I’m not sure if he was saying that the Warrens were encouraging,
but one of the ghost writers was saying that they would encourage him
to sort of make up stuff or Ed improvise with scary elements.
Blake: I’m going to clip a little bit of that audio.
[Plays actual clip of prior interview with Ray Garton]

ea

dl

in

e.

Ray Garton: I went to Connecticut and I met with Ed and Lorraine
Warren and Al and Carmen Snedeker, the couple who had lived in the
former funeral parlor, the house that used to be a funeral parlor, and I
recorded our conversations. I have quite a few tapes and I couldn’t
get the Snedekers, their stories, the details of their stories weren’t
meshing. They weren’t adding up.

D

I went to Ed Warren and I explained to him that this was
happening. I said, “I’m not sure how to go about this.” I had never
done any nonfiction before. This was a new experience for me and I
was trying, I wanted to have all the information laid out in chronological
order in front of me, and it just wasn’t adding up. I told Ed and he said,
“Well, they’re crazy.” He said, “All the people who come to us are
crazy. That’s why they come to us.” He said, “You just use what you
can and make the rest up.” He said, “That’s why we hired you.
You’re a horror writer. You write scary books. We want this to be
a good story and we want it to be scary.”

Exhibit 89.
448.

Nickell sums up his personal experiences with the Warrens where he states (See
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Exhibit 89 for transcript of the audio file that is Exhibit 101 Monstertalk Podcast Audio File (on
CD attached to this complaint).) Nickell continues his commentary on Warrens’ dishonesty:
“Joe: I think that’s really important to understand that about what the
Warrens were up to. It’s one thing to be very, very misguided, which of
course they were, but that alone does not make someone odious,
perhaps. But when you’re [the Warrens] misguided and not honest
then it’s hard for me to find redeeming quality.”
Exhibit 89, Page 4 at ¶2.
The Warrens’ Reputation: The next section of the podcast discusses the Warrens

m

449.

lack of credibility. The interviewee is Dr. Steven Paul Novella, a clinical neurologist and assistant

co

professor at Yale University School of Medicine. Novella is best known for his involvement in the

e.

skeptical movement, is an acquaintance of the Warrens and has investigated them for years. His
appearance on the podcast is excerpted in part in the below transcript (Exhibit 89. Page 10

in

reproduced below) and in the excerpted relevant audio from the podcast (See CD attached to this

ea

Warrens’ dishonesty):

dl

complaint for Exhibit 102 MonsterTalk Podcast Audio File. Dr. Steve Novella’s commentary on

D

“Dr. Novella: I have lots of second hand stories about Ed because once
you start investigating the Warrens, that investigation took us to a lot of
people who used to work with the Warrens and then broke off.

Again, the Warrens over the previous decades must have spun off
dozens and dozens of independent ghost hunting groups because this is
the cycle. You see Ed and Lorraine talking to college, you give a college
lecture, you go up afterwards and they would tell you, “Oh, you should
come to our classes.” They used to give classes at the Carousel
restaurant down the road. You’d go to the class. They would go through
a process of serial selection until you get the people that were really into
it.
Then, they would take people on investigations and then they [the
people] would figure out a couple of things. One, Ed wasn’t the most
- 190 -

Case 3:16-cv-00908-JAG Document 8-1 Filed 03/29/17 Page 37 of 46 PageID# 1078

honest person in the world and two, that what he did took absolutely
no special skill or knowledge. They figured, “Hey we can do this and
we’ll do it right and we’ll do it better and we’ll do it honestly,” They
would just break off and do it on their own, so there was this a neverending cycle of new people coming in and then just very quickly leaving
and going off to form their own groups.
When we talked to them, so we talked to many people, disillusioned
former colleagues, former students of Ed and Lorraine. They had a lot
of nasty stories to tell about them which I feel a little uncomfortable
talking about because it’s all second hand…but I’ll just say, if we were
told firsthand stories from the people who we’re investigating with
Ed and Lorraine [it was] involving pretty nasty shenanigans.”

Again, the Warrens have no credibility, their cases are not based on fact, historical

co

450.

m

Exhibit 89.

fact or even the truth. They put out books in the “true story” category yet, without the public’s

e.

knowledge, they tell the writer to “make it up” when the facts don’t add up. They repeatedly cannot

in

deliver the evidence in cases despite their claims to possess such evidence (but when pressed they

dl

alternatively fall back on claims that they have lost the evidence). Neither the Warrens nor their

ea

cases hold any credibility. Their cases are certainly not based on facts, historical or otherwise.
D. THE PATTERN OF THE WARREN’S SCAM EMERGES
Only now, decades after the Prentice Hall Deal was executed, does the pattern of

D

451.

the Warrens’ deceit emerge. The pattern is revealed when the Warrens behavior over the past forty
years, statements made by those that were there at the time these cases were “investigated” by the
Warrens, and the Warrens claims as to what took place are all compared.
452.

In 1974 Ed and Lorraine Warren were two of a number of researchers and

investigators that took part in the “Amityville Horror’ case. When Jay Anson wrote the book about
the case (not with the Warrens collaboration or involvement), they watched as the case and book
became a worldwide phenomenon and a motion picture generating millions of dollars. None of
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that money went into the pockets of Ed and Lorraine Warren. However, they saw the financial
potential and the absolute need to control the subject of those cases. They understood the “real”
money was not made from charging people to rid them of their “demonic” problem. The real
money was made from the book and movie rights to a spooky story. The Warrens saw firsthand
that it did not matter if the story was real, as the Amityville story was admitted to be a hoax from
one of the Lutz’ family lawyers who helped concoct the story.16 It only had to be scary.
453.

Joe Nickell delineated the pattern in the MonsterTalk podcast excerpted below See

m

Exhibit 89, Page 5 at ¶5 below: (Also See CD attached to this complaint for the audio file that is

co

Exhibit 119):

e.

“Blake: It seems to be a pattern with the Warrens that their most popular
or well-known cases are plagued with these … What would you call
them? Reality-based inconsistencies? Is that a polite way of putting it?

ea

dl

in

Joe: Right. The Warrens didn’t have as much really to do with
Amityville as they might have liked to because they didn’t do one of
their famous books. That went to somebody else and they were not
famous enough at the time or something but they did. They had been
involved at Amityville and they went on, as I mentioned, to some of
these other houses.

D

There’s the pattern. I’ve written about this. The Warrens’ modus
operandi, as I can call it, is this. You have to understand that the
Warrens are this couple of, I think of as medieval-minded Catholics,
unlike modern and often very enlightened Catholics, they believe
literally in demons. Ed fancies himself, had a business card that said,
“Ed Warren, demonologist.” Lorraine was an acclaimed clairvoyant but
wasn’t clairvoyant at all as far as I can tell.
They had this medieval notion of demons and they had gotten into ghost
hunting. Ed was an amateur artist. He would make paintings of haunted

16 Attorney William E. Weber stated in People Magazine “I know this book’s [The Amityville Horror] a hoax,”
charges Weber. “We created this horror story over many bottles of wine. I told George Lutz that Ronnie DeFeo used
to call the neighbor’s cat a pig,” Weber says. “George [Lutz] was a con artist…” (Source:
http://people.com/archive/cover-story-oh-the-horror-vol-12-no-12/ )
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houses and then use those to get in with the people, in the house and
begin his career.
What they did was to eventually, the cases that ended up as books,
they would show up and try to convince the people that they were
experts. They knew all about everything. They had some ghost
hunting equipment like cameras and an ultraviolet light and some holy
water and a crucifix, just what you need if you’re going to investigate
ghosts. They would go in and take a case that for all intents and purposes
had thus far been in the news as pretty much a ghost case or maybe a
poltergeist case, something like that, not too much about demonic
forces.

e.

co

m

The next thing you know, the Warrens have convinced everybody that
there were demons involved. Lorraine would go into one of her light
trances, which would mean she would just close her eyes and haul off
and say something. She would sense some demonic presence. The two
of them would talk a good talk about this. You see these poor
unsuspecting people who first of all don’t know anything about the
paranormal and not aware that there are no haunted places, only haunted
people, as Robert Baker used to say.

dl

in

When you have someone who’s an expert explaining to them that there
are these different kinds of spirits and this and that and the other, they
don’t know any better. They think maybe these people know what
they’re talking about.

D

ea

It’s interesting that in every case of this, these were Catholic
families. Ed and Lorraine would show up and convince them that it
was really demonic and that they really needed to use their Catholic
powers of exorcism and holy water and so forth. They were
converted into a demonic book and then they would get a ghost
writer. All of the shenanigans would be restyled and exaggerated
and spooky elements thrown in.
Blake: They would punch it up, as we say.

Exhibit 89, Page 5 at ¶5.
454.

So, approximately five years later when Ed Warren found out about the existing

and ongoing Enfield Case, true to their “modus operandi” they made a “beeline” for England and
the subjects of the case. Once they got there, Guy Playfair, the existing British investigator on the
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case, stated that (Exhibit 69):

“I could remember was Ed Warren telling me that he could make a lot
of money for me out of it [the Enfield case]…”

Exhibit 69. However, Playfair wanted no part of Ed Warren’s scheme so Ed Warren made his pitch
to the family and inserted himself into the case anyway.
455.

In the Warren Case file of Arne Cheyenne Johnson, who the Warren’s claimed was

m

innocent of murder because they had evidence of him being “demonically possessed” at the time,

co

the New York Times saw the Warrens involvement as anything but altruistic. In an article (Exhibit
107) about the Johnson Case the New York Times stated,

In the Johnson Case, the New York Times concluded that Warrens “evidence” and

dl

456.

in

e.

“… the Warrens, who have an arguable commercial interest in the
[Johnson] matter, …”

ea

their claims, did not “hold water,” replicating the pattern of their deceit delineated by Ray Garton

D

above. With regard to Johnson, the Hartford Courant (Exhibit 105) stated that,

“The Warrens told police that since July 1980 Johnson had
participated in at least three exorcisms involving his girlfriend's 11year-old brother David, who purportedly had been inhabited by 43
demons. During one of the rites, the Warrens told police, "Johnson
leaped up and cried to the demon, 'Come into me, I'll fight you, come
into me,'" The Courant reported on Feb. 27, 1981. "From that time on,
he was possessed, they said."

However, the Catholic diocese refuted the Warrens “claims” and “evidence.” The Times article
(Exhibit 107) goes on to state:
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“This working relationship [of the Warren’s] with the Catholic clergy
cannot be confirmed… Nicholas V. Grieco, spokesman for the diocese,
''and we decline to say.'' It is, he contends, a pastoral matter, and a story
[from the Warrens] he regards as somewhat bizarre. But he is emphatic
that the church's treatment of the boy never approached the full and
formal rite of exorcism, for which the bishop's approval would be
needed. ''No formal exorcism was ever asked for or performed,'' he
said.

457.

Again, this is another example of the Warren’s claims not “adding up” and the

458.

m

Catholic Church distancing itself from the Warrens.
Like author Ray Garton, the Plaintiff, at the time he wrote The Demonologist had

co

no reason to question the Warrens’ veracity. Nearly four decades later there now emerges evidence,

e.

and testimony from a multitude of third parties that the Warrens interacted with that shows not
only the Warrens’ clear pattern of perfidy and deceit, it shows just how massive and uninterrupted

in

their lies and willingness to deceive, the authors they worked with, their business partners, and the

ea

dl

public, actually has been for decades, and continues to be to this very day.

459.

D

E. THE WARREN CASES ARE THEIR RETELLING OF “REMEMBRANCES”
WHICH DOES NOT EQUATE TO ACTUALLY BEING TRUE OR HISTORICAL
FACT
In the transcript of the previously discussed Hayes Defendants’ podcast (Exhibit

60, Page 4 at ¶ 13), Carey Hayes states:
Carey Hayes: There was a book [The Demonologist] written that we
were not allowed to read based on that because the studio didn't have
the rights to do that, and because we were telling the story from the
Warrens’ point of view. It was their interpretation…”
Exhibit 60.
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460.

This is further proof from the writers of The Conjuring that they were using

Lorraine Warren’s “interpretation” of the story – not “historical facts” but an interpretation.
461.

At the end of the day, the (supposed) recollections and conjecture of the Warrens,

and the supposition of the subjects of the cases they investigated are at best nothing more than
these parties’ recollections and remembrances of what they believe they experienced. At worst,
they are fabrications. In either case, recollections, claims, conjecture and beliefs are not historical
facts. Like the nurses in the Annabelle case may have believed the doll moved by itself, wrote

m

notes for them on parchment paper and was inhabited by the spirit of a murdered child – such

462.

co

claims are their beliefs. No actual evidence exists to substantiate these claims or beliefs.
Gerald Brittle took Ed and Lorraine Warrens claims and representations as to what

e.

took place in their Cases, Case Files and investigations as being factual. His statements in the

in

preface of his book indicating that the events in these cases actually took place are based on the

dl

representations and warranties that were made to him by Ed and Lorraine Warren at the time. The
representations and warranties of the Warrens we only now have come to know, years after Brittle

ea

wrote that preface, were, and continue to be a part of the Warrens protracted pattern of self-serving

D

lies and deceit. Brittle, a devout Catholic, got members of the Catholic Clergy to validate only the
technical processes and Church protocols that the Warrens claimed were employed in these cases.
However, these Clergy never confirmed that any of these Catholic Rituals ever actually took place.

1. THE DEVIL IS IN THE DETAILS
463.

In the 1981 Connecticut State Court Criminal Trial of accused murderer Arne

Cheyanne Johnson, his defense attorneys sought to prove the 19-year-old killer was innocent
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because he had been possessed at the time of the killing. It would be the first time a possession
defense was used in an American courtroom.
464.

Ed and Lorraine Warren heard about the case, and convinced Johnson and his

family that he was innocent because he was demonically possessed and not responsible. According
to a report in the Hartford Courant on February 21, 1981 (Exhibit 105):

co

m

“The Warrens told police that since July 1980 Johnson had participated
in at least three exorcisms involving his girlfriend's 11-year-old brother
David, who purportedly had been inhabited by 43 demons. During one
of the rites, the Warrens told police, "Johnson leaped up and cried to the
demon, 'Come into me, I'll fight you, come into me,'" The Courant
reported on Feb. 27, 1981. "From that time on, he was possessed, they
said."

e.

Exhibit 105.
465. However, the Warrens so called “proof” and “evidence” of their “claims” of

in

Johnson’s demonic possessions were deemed by the Court to not meet any legal standard of proof,

dl

facts or evidence. Superior Court Judge Robert J. Callahan, who later become chief justice of the

ea

state Supreme Court, presided over the trial and stated (per the Courant article, Exhibit 105):

D

“Callahan said … he knows it's [demonic possession] not a legal
defense and considers evidence of it irrelevant, unprovable and
needlessly confusing to a jury,"

Exhibit 105. The legal archives of the University of Virginia Law School (Exhibit 106) state that
Judge Callahan in denying Johnson’s attempt to claim a defense based entirely on the Warren’s
proof and facts that Johnson was demonically possessed were:
“…assertions [that] could not be scientifically or objectively proven by
evidence.”
Exhibit 106.
466.

The Johnson case puts a punctuation mark on the Warrens pattern of attempting to
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repeatedly pass off what is contained in their Case Files as “proof,” “evidence” and “historical
facts.” Judge Callahan readily saw through the Warren’s charade they tried to employ in his
courtroom as noted above. See supra, ¶464, Exhibits 105-106.
467.

Since we now know that what is contained in the Warrens Case Files are decidedly

not facts, nor historical facts, when Ed and Lorraine Warren provided Brittle these same Case Files
for him to write The Demonologist, they were not providing him facts to base the book on, despite
their assertions otherwise. Therefore, Brittle’s book is not based on historical facts and as such he

m

is (i) entitled to “thick” rather than “thin” copyright protection; and (ii) Defendants cannot claim a

co

“fair use” defense for their movies being based on historical fact. The Defendant’s movies are not
based on facts, historical or otherwise. Their movies are based on the Warrens Case Files as they

e.

freely and repeatedly admit. Case Files that are decidedly not based on facts.

468.

dl

in

F. DEFENDANTS’ MULTITUDE OF PUBLIC ADMISSIONS THAT THEIR
MOVIES ARE BASED ON THE WARREN CASE FILES AND NOT ON FACTS
The Defendants and Lorraine Warren have all publicly and repeatedly admitted that

ea

the Warren Cases, Case Files and related materials have been, and continue to be, used as the basis

469.

D

of the movies within the Defendants’ franchise of The Conjuring movies, sequels and spin-offs.
The Defendants repeatedly admit that their franchise of The Conjuring movies are

based on the Warren Case Files, Cases or related materials. Each time Defendants make such an
admission they are in reality making five separate admissions, referred to as the “Five Admissions”
herein. The Five Admissions include:
a) First, an admission of Defendants’ misappropriation of Plaintiff’s exclusive rights
to use the Warren Case and Case Files per the Collaboration Agreement;
b) Second, an admission of Defendants’ separate and unrelated infringement of his
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copyright protected rights included within his subsidiary motion picture rights;
c) Third, an admission of violation of the no “competing work” provision of the
Prentice Hall Agreement;
d) Fourth, an admission that Defendants’ movies were based specifically on the
Warrens Case or Case Files and not on historical fact; and
e) Fifth, an admission that Defendants New Line and Warner Brothers conspired with
Lorraine Warren to misappropriate Plaintiff’s exclusive rights to use the Warren

m

Case and Case Files, infringe on of Plaintiff’s copyright protected rights included

co

within his subsidiary motion picture rights, and violate the no “competing work”
provision of the Prentice Hall Agreement.

The following individuals and entities have admitted that the Defendants movies

e.

470.

LORRAINE WARREN: In an interview with USA Today, Mrs. Warren said that

dl

471.

in

are based on the Warrens Case Files, a sampling of which is delineated below.

the Defendants’ The Conjuring movie is based on the Warrens’ investigation (i.e. Case and Case

ea

File):

D

“Ed Warren died in 2006, but Lorraine, now 86, was a consultant on the
film [The Conjuring] and remains a paranormal investigator. She insists
that many of the movie's harrowing moments actually happened.

"The things that went on there were just so incredibly frightening," she
says, citing her own investigation nearly 40 years ago.”
Exhibit 71.
472.

Before a group of visitors in her own home (for a paid lecture presentation by

Lorraine Warren) Mrs. Warren stated not only that the Defendants The Conjuring movie was based
on her case file, but that the Defendants had actually taken another thirty of her cases to make more
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movies from, including the sequel Annabelle:
“Lorraine asked us whether we had seen the movie “The Conjuring,”
and we told her that we certainly had. She and her son-in-law, Tony
Spera, told us that the producers for “The Conjuring” took
approximately 30 paranormal investigation cases from the Warren’s
files and selected bits and pieces from a select few in order to create
this blockbuster hit. Lorraine and Tony told us that the producers had
plans in the works for a sequel to “The Conjuring,” and we now know
that the sequel will focus on Annabelle), the possessed Raggedy Ann
doll that is housed in The Warren Occult Museum.”

From the Warrens “Night of The Conjuring” webpage on the Warrens’ official

co

473.

m

Exhibit 90 at ¶ 2.

Website (www.Warrens.net) captured by the Internet Wayback Machine on November 9, 2013)

e.

(Exhibit 91) the Warrens again tie themselves, their Cases, Case Files and Defendants’ movies to

D

ea

dl

in

the Plaintiff and his book.
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Exhibit 91. The Warrens pronouncement is nearly an exact overlay to what they posted on their
website in announcing their deal with Warner Brothers back on October 13, 1999, seen via the

co

m

Internet Wayback Machine website (See Exhibit 14).

Exhibit 14.

The Warrens’ website clearly states that Ed and Lorraine Warren are the “subjects”

e.

474.

ea

dl

in

of Defendants The Conjuring (Exhibit 91)”:

475.

D

Exhibit 91.

That the Defendants The Conjuring film is based on the same subject as the

Plaintiff’s book (the lives and careers of Ed and Lorraine Warren) is admitted and evidenced in
the two graphics also from the Warrens “Night of The Conjuring” 2013 webpage;

Exhibit 91; and,
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The fact that Lorraine Warren herself states that she, Ed Warren and their

dl

476.

in

Exhibit 91.

paranormal investigations, Cases and Case Files are the “subject of [Defendants’] new blockbuster,

ea

movie, “the Conjuring” is an admission of the Defendants misappropriation of Plaintiff’s exclusive

D

right to use the Warrens Cases and Case files, infringement on his copyright protected subsidiary
film rights, violation of and their conspiring with Mrs. Warren to violate the no “Competing Work”
provision of the Prentice Hall Agreement.
477.

Lorraine Warren even goes so far as to sell copies of Plaintiff’s book on the bottom

of this same webpage (Ex. 91) for her “The Night of The Conjuring” event, further cementing the
connection between Plaintiff’s book and Defendants’ movie in the mind of the public.
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Exhibit 91.
478.

Lorraine Warren held another event she called “AN EVENING WITH

ANNABELLE.” A screen capture of part of this second Warrens website page for this event June
13, 2016 (Exhibit 92) shows that Warren states that the purported “raw recordings” of the Warren
Enfield Case were given by her and Spera to New Line to use in the movie. A clear admission of
misappropriation by Defendants’ of Plaintiff’s exclusive right to use this material and the Case
File and separate infringement on his copyright protected subsidiary rights. It is also an admission

m

of Defendants violations of and conspiracy to circumvent the no competing work provision of the

co

Prentice Hall Agreement as the Enfield Case is the same subject matter as the Enfield chapter in
Plaintiff’s book. The relevant portions of these admissions and that related to the Warrens

D

ea

dl

in

e.

Annabelle case is reproduced in part below:

Exhibit 92; and,

Exhibit 92. For another “Evening with Annabelle,” Warren posts on September 9, 2015 that
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Defendant’s Annabelle movie is based on the Warrens’ Annabelle Case File (See Exhibit 93);

Exhibit 93.
A posting on photographer Jason Butler’s17 Facebook Page on September 7, 2015

m

479.

co

(Exhibit 93A) depicts a table of merchandise Spera and Warren were selling to the public at their
Evening with Annabelle event. It impossible to miss the fact that Plaintiff’s book The

e.

Demonologist was being offered at this event, (center of the picture) next to the poster of

in

Defendant’s Annabelle movie (left side of picture) obviously due to the fact that the Warren’s

D

ea

dl

Annabelle Case is an entire chapter of the book.

///

17 Butler is a longtime member of Warren’s NESPR staff.
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Exhibit 93A.
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480.

Mrs. Warren also states in another published interview (Exhibit 72) that The

Conjuring movie ends with an opportunity for the Defendants to explore other stories taken
directly from the Warren Case files. The implication is clear that The Conjuring is also based on a
Warren Case file. Warren states that there are other “case files” of hers that could make good
movies including the Enfield Case File.

However, Defendants usage of said files is only

achievable due to their misappropriation of Plaintiff’s exclusive right to use same, as well as
simultaneously violating the no “Competing Work” provision of the Prentice Hall Agreement

m

(Exhibit 12_-). All other admissions by the Defendants themselves as delineated hereunder

co

similarly confirm this same misappropriation and no “Competing Work” violations. In said
interview, Mrs. Warren (LW) and Tony Spera (TS) confirm this again (See Exhibit 72) see
http://birthmoviesdeath.com/2013/07/16/the-badass-interview-lorraine-warren-true-

e.

website:

D

ea

dl

in

life-investigator-behind-the-conj) which states:

Exhibit 72.
481.

The Warrens “Official Website,” www.Warrens.net, contains a multitude of pages
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which state that the Defendant’s franchise of The Conjuring movies are based on the Warren Case
files. Such admission in turn serves as affirmation of Plaintiff’s separate claims of
misappropriation of his right to use, violation of the no “Competing Work” provision of the
Prentice Hall Agreement, conspiracy by Defendants and Warren to breach the no “Competing
Work” provision of the Prentice Hall Agreement and separately, infringement of his copyright
protected rights contained within his subsidiary motion picture rights.
482.

This admission is very pointedly seen in the “Film Adaptation” section of page 2
http://www.warrens.net/Warrens-Bio-

m

of the Warrens Biography section of the website,

co

Page2.html (Exhibit 94). At the bottom of the section, Lorraine Warren’s official website states

D

ea

dl

in

e.

that The Conjuring is “Based on a Warren case.”

Exhibit 94 at Page 2.
483.

On the same webpage Warren admits, again, that Brittle is the author of The

Demonologist:

Exhibit 94 at Page 2.
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484.

JUDY SPERA: (Lorraine Warren’s daughter, whose character is portrayed in The

Conjuring). Mrs. Spera admits on her Facebook page that the Warren’s Enfield Case and Case File

e.

co

m

was the “basis of [The] Conjuring 2” (Exhibit 73):

NEW LINE AND WARNER BROTHERS: The studio Defendants New Line

dl

485.

in

Exhibit 73.

and Warner Brothers have made numerous admissions regarding:

ea

(i) their own misappropriation of Plaintiff’s exclusive “right to use” the Warrens’ Case
Files, Cases and related materials;

D

(ii) their inducing Lorraine Warren, and conspiring with her, to misappropriate
Brittle’s exclusive “right to use” the Warrens’ Case Files, Cases and related
materials;
(iii) their violation of the no “Competing Work” provision of the Prentice Hall
Agreement that Warren is bound by;
(iv) their inducing Lorraine Warren, and conspiring with her, to violate the no
“Competing Work” provision of the Prentice Hall Agreement that Warren is
bound by; and
(v) their separate and unrelated infringement of Plaintiffs copyright protected rights of
reproduction, distribution, performance and the right to exclusively authorize
derivative works.
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A sampling of these numerous, and public admissions is found below.
486.

The cover page of the very first draft of Defendants’ motion picture script for The

Conjuring by the Hayes Defendants lists the title as the “Untitled Ed and Lorraine Warren
Demonologist Project” and being “based on the case files of Ed and Lorraine Warren.” Exhibit
74.
487.

There can be no doubt as to the source material of the Defendants’ screenplay for

their The Conjuring movie - the Warren Case Files and Brittle’s book THE DEMONOLOGIST-

m

on which their film is based. There can be no doubt of their misappropriation of same from the

co

Plaintiff’s exclusive contractual “right to use” this material. The reference to the Plaintiff’s book,

e.

The Demonologist, on the cover page of the Defendants’ script is also unmistakable evidence of
their violation of the no “competing work” provision of the Prentice Hall First Amendment as well

D

ea

dl

in

as Defendants’ separate infringement of his copyright protected rights. See Exhibit 74:

///
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488.

Another admission by New Line and Warner Brothers is found on their official

Twitter account for The Conjuring franchise of movies. On April 29, 2016, New Line and Warner
Brothers posted an admission on this Twitter account that their The Conjuring 2 is taken from the
case files of the Warrens. Defendants admit that they misappropriated Plaintiff’s exclusive right
to use this Warren Case File, violated the no “Competing Work” provision of the Prentice Hall
Agreement, conspired with Lorraine Warren to do both, and infringed on Plaintiff’s copyright
protected rights. The post also serves as an additional admission by Defendants that their movie is

m

an unlawful production based on the Warren Case Files, and not on historical facts. This post

D

ea

dl

in

e.

co

(Exhibit 86) is reproduced in part below:

Exhibit 86.
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489.

Defendants New Line and Warner Brothers again make the same Five Admissions

with their Twitter post of May 21, 2016 on their “official” UK Twitter site. This UK marketing for
Defendants film states the title of the film as THE CONJURING 2 – THE ENFIELD CASE. The
reference therein to the Defendants’ movie being a Warren Case, the “Enfield Case” serves as
basis of these admissions. It is important to note an entire chapter of the Plaintiff’s book deals
exclusively with the Warrens’ Enfield Case and is listed in his book as “The Enfield Voices”

D

ea

dl

in

e.

co

m

chapter therein. See Exhibit 94A reproduced below:

Exhibit 94A.
- 212 -

Case 3:16-cv-00908-JAG Document 9-1 Filed 03/29/17 Page 13 of 17 PageID# 1101

490.

Another example of New Line and Warner Brother’s making the aforementioned

Five Admissions is found in Warner Brothers official Facebook feed for THE CONJUIRING 2
movie’s release posted on April 14, 2016 (Exhibit 95). In this post the Defendants freely admit

D

ea

dl

in

e.

co

m

that their The Conjuring 2 is based on the Warrens’ Case Files which they have no right to use.

Exhibit 95.
491.

In Defendants New Line and Warner Brothers official The Conjuring 2 trailer See
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CD attached to this complaint for Exhibit 96 video file.) at the 0:32 mark is a graphic card
(reproduced below) where they admit this movie is misappropriated from the Warrens’ files,
contravenes the Plaintiff’s exclusive right to use same, derived from their conspiracy to
misappropriate Plaintiff’s exclusive right to use the Warren Case Files and related materials and
to violate the no “Competing Work” provision of the Prentice Hall Agreement, and infringes on

D

ea

dl

in

e.

co

m

Plaintiff’s copyright protected rights.

Exhibit 96.
492.

Defendants additionally make the Five Admissions as evidenced on May 13,

2016, where Warner Brothers published a video “featurette” on YouTube called “The Conjuring
2 – Strange Happenings in Enfield Featurette.” (See Exhibit 61 hereto “The Enfield Featurette”
found on the CD attached to this complaint.)18
18 Any and all audio and/or video files referenced herein are on the CD filed with and attached to hereto and are
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493.

This YouTube video advertisement was disseminated both internationally and

domestically to the public (www.youtube.com/watch?v=SIGP5aMI4Wo&feature=youtu.be). See
Exhibit 61. This “featurette” promoted the Defendants’ soon to be released The Conjuring 2 film.
In the video the Defendants quite openly admit that they are continuing to violate the Plaintiff’s
exclusive rights, by using and playing recordings from and related to the Warrens’ Cases and Case
Files. These recordings are materials which only Plaintiff has the exclusive right to use. The
Defendants’ misappropriation of Plaintiff’s rights is clearly evidenced at the 0:38 mark of the

m

“featurette” on a graphic card that reads: “THESE ARE THE REAL RECORDINGS FROM

D

ea

dl

in

e.

co

THE WARREN FILES FROM ENFIELD”.

///
incorporated herein and made a part of this complaint.
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ea

See Exhibit 62. These source material recordings, however, are expressly part of and related to
the Warren Cases and Case Files which the Plaintiff holds the exclusive right to use.
Defendants used the aforementioned “featurette” to promote their The Conjuring 2

D

494.

movie by playing the “real recordings” contained in the Warren Cases and Case Files. Tony Spera,
Lorraine Warren’s son-in-law and now director of the Warrens’ NESPR organization, publicly
admits to the conspiracy with and Defendant’s violations of Brittle’s exclusive right to use same
by giving these source materials to the Defendants as delineated below.
495.

At approximately the 1:37 time mark of this same “featurette” (Exhibit 61)

Defendant James Wan, the director of The Conjuring and The Conjuring 2 movies states:

- 216 -

Case 3:16-cv-00908-JAG Document 9-1 Filed 03/29/17 Page 17 of 17 PageID# 1105

“with the Warrens I have their repertoire of the cases that they have
investigated over their lifetime.”
Exhibit 61 (emphasis added) (see CD attached to this complaint for this video file).
496.

Mr. Wan is incorrect in his statement. It is not Wan, nor any of the Defendants that

own the exclusive right to use these recordings, or “repertoire of cases” of the Warrens, or any of
the Warrens’ source material included in the Warren Cases. That exclusive right to use belongs to
Brittle and Brittle alone.
Defendants know this, but they do not care and repeatedly continue to unlawfully

m

497.

co

misappropriate Plaintiff’s exclusive “right to use” the Warren Cases, Case Files and related
materials, along with Warren conspire to violate the no “Competing Work” provision Warren is

e.

still bound to all while separately infringing on his copyright protected subsidiary motion picture

498.

in

rights.

Defendant New Line and Time Warners “Official” website for their The Conjuring

dl

2 movie gives an even more pointed example of their making the Five Admissions. Said website

On the “Synopsis” page of their website, http://www.theconjuring2.com/synopsis/,

D

499.

ea

is found at http://www.theconjuring2.com.

Defendants admit the movie:
“brings to the screen another real case from the files of renowned
demonologists Ed and Lorraine Warren… Reprising their roles,
Oscar nominee Vera Farmiga (“Up In the Air,” TV’s “Bates Motel”)
and Patrick Wilson (the “Insidious” films), …”

The excerpt of a screenshot of said webpage is found below (Exhibit 108):

///
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Exhibit 108.
500.

The Defendants New Line and Warner Brothers making of the Five Admissions is

even bolder where they state that the movie is based on the Warren Cases and Files on the website’s
“The Warren Files” page (http://www.theconjuring2.com/thewarrenfiles/#), reproduced in part
- 218 -
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below (Exhibit 110) where Defendants state:

ea

dl

in

e.

co

m

“The Warren Files…For over fifty years now, Ed and Lorraine Warren
have been considered America's preeminent experts on the subject of
spirits and demonology…Here are some of their cases...Explore the
case files.”19

D

Exhibit 110. An enlargement of this screen shot is found below:

///

19 Pages on this website may not be reached directly by typing in the URL as it is a “Flash” based website. To get to
the interior pages one must visit the main page and traverse the site by using the navigation and dropdown menus on
the site.
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menu.

D

number of interior pages that can be navigated by clicking the arrows or by using the dropdown
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502.

The first page, http://www.theconjuring2.com/thewarrenfiles/#/tracks/1 (Exhibit

111), is entitled “THE CASE FILE [Warren Case Files] and the graphic is labeled “Enfield Convos
W/ Fred.” The page is a link to an audio file purportedly made by the Warrens during their
investigation of the Enfield home. However, it is Brittle and not the Defendants who has the
exclusive right to use not just the tapes but any and all of the Warrens material from the time period

D

ea

dl

in

e.

co

m

up to and including the date of July 26, 1981, which includes the Warrens’ investigation of Enfield.

Exhibit 111.
503.

The second interior page, http://www.theconjuring2.com/thewarrenfiles/#/tracks/2,

is entitled “THE CASE FILES -The Enfield Voices (See Exhibit 112).
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504.

The name of the chapter on the Enfield Case of the Warrens, written by the Plaintiff

and in included in his book The Demonologist, published in 1981 is also entitled “The Enfield
Voices” as evidenced by the reproduction below of the index page of Plaintiff’s The Demonologist
book (See Exhibit 113.)
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Warren Case, Case Files and related materials, they also conspired with Lorraine Warren to and
actually violate both the no ‘Competing Work” provision and misappropriate Plaintiff’s exclusive
“right to use,” as well as infringed on Plaintiff’s copyright protected works. With this post, they
did not even bother to hide the fact that they actually went so far as to steal the name of the Enfield
chapter from Plaintiff’s book, “The Enfield Voices”, a chapter title which Brittle created in
approximately 1980, which New Line and Warner Brothers co-opted to illegally use on
Defendants’ website.
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506.

The fourth interior page of the Defendants’ THE CONJURIING 2 website is found

at http://www.theconjuring2.com/thewarrenfiles/#/tracks/4 (See Exhibit 114) and is entitled “Case

D

ea

dl

in

e.

co

m

27: Annabelle Story” with a graphic of an old fashioned reel to reel audio tape labeled “Annabelle.”

Exhibit 114.
507.

However, the “Annabelle Story” is contained in Plaintiff’s book The Demonologist

as Chapter 3: Annabelle as seen in the book’s index (Exhibit 113) reproduced and highlighted
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D

ea
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e.
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m

below:

Exhibit 113. Defendants use of the Warrens’ “Annabelle” Case File, Case or related materials is
misappropriation of his contractual right to use the same. It also violates the no “Competing Work”
provision of the Prentice Hall Agreement (Exhibit 12) which is still in fill force and effect. It
evidences Defendants conspiracy between the Defendants and with Warren to violate the Prentice
Hall no “Competing Work” provision and to misappropriate Plaintiff’s exclusive right to use as
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defined in the Collaboration Agreement. Finally, it evidences Defendants infringement of
Plaintiff’s copyright protected subsidiary motion picture rights.
508.

Two press releases issued by Time Warner for Defendants’ The Conjuring and The

Conjuring 2 movies respectively sum up these aforementioned admissions of the Defendants.
509.

In the first press release (Exhibit 116) Defendants state:

m

“From New Line Cinema comes a feature film drawn from the case
files of married demonologists Ed and Lorraine Warren. “The
Conjuring” stars Academy Award® nominee Vera Farmiga (“Up in the
Air,” TV’s “Bates Motel”) and Patrick Wilson (“Insidious”) as the
Warren...”

510.

co

Exhibit 116, Page 2 at ¶2.

In the second press release Defendants state (Exhibit 117):

ea

dl

in

e.

“New Line Cinema’s supernatural thriller “The Conjuring 2,” with
James Wan once again at the helm following the record-breaking
success of “The Conjuring,” brings to the screen another real case
from the files of renowned demonologists Ed and Lorraine
Warren.”

Exhibit 117, Page 1 at ¶1.

The Defendants own public statements confirm that they have admitted that they

D

511.

have in the past and continue to:
(i) misappropriate Plaintiff’s exclusive “right to use” the Warren Cases, Case Files
and related materials;
(ii) conspire with Lorraine Warren to misappropriate Plaintiff’s exclusive “right to
use” the Warren Cases, Case Files and related materials;
(iii)violate the no “Competing Work” provision of the Prentice Hall Agreement,
which remains bound in full force and effect to this day;
(iv) conspire with Lorraine Warren to violate the no “Competing Work” provision of
the Prentice Hall Agreement; and
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(v) infringe on Plaintiff’s copyright protected rights contained in his subsidiary rights
to The Demonologist (including but not limited to his subsidiary motion picture
rights, rights of reproduction, distribution and right to authorize derivative works).
512.

WRITERS CHAD AND CAREY HAYES: The writers themselves have made

numerous public admissions that The Conjuring franchise of movies is taken from, and based on
the Case Files of the Warrens and as such, they misappropriate Plaintiff’s exclusive right to use
the cases, and violate the no “Competing Work” provision of the Prentice Hall Agreement. They
also admit the movie is based on the Warrens Case Files (which themselves are in no way historical

Plaintiff’s exclusive right to use same.
In

an

interview

with

website

“THE

Blaze,”

e.

513.

co

m

facts). The only way for the Hayes Defendants to have used these files is by misappropriating

(http://www.theblaze.com/stories/2016/06/06/hollywood-screenwriters-reveal-most-terrifying-

in

real-life-moments-from-the-demonic-case-that-inspired-the-conjuring-

dl

/?utm_source=facebook&utm_medium=story&utm_campaign=ShareButtons)

the

Hayes

ea

Defendants talk about “integrating” the Warrens Case files into their movie scripts for The

D

Conjuring (See Exhibit 75):

///
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The Blaze article also discusses how the Enfield Case was determined by many to

in

514.

e.

Exhibit 75.

D

ea

dl

be a “hoax” (Exhibit 75).

Exhibit 75.
The article goes on to discuss audio interviews that the Hayes brothers gave to a website, The
Church Boys, which contained further similar admissions by them.
515.

In the first recorded excerpt from the aforementioned podcast (See Exhibit 76) the

Hayes Brothers talk about what goes into making a script they state:
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[Hayes] “Well it’s finding the right story. And in Ed and Lorraine’s
cases we have a number of cases to choose from… that’s why we
settled on Enfield,… this movie takes place right around the time Ed
and Lorraine were accused of being kind of charlatans after their
investigation of Amityville…”
See Exhibit 76 found on the CD attached to this complaint for this audio file. However, the Warren
Cases chosen by the Hayes Defendants (i.e., Annabelle, Enfield, Perron, etc.) are among those that
the Plaintiff has the exclusive right to use. The only way for Defendants to use these is by means
of misappropriation. Additionally, since they are the “same subject” as defined in the no

m

“Competing Work” provision of the Prentice Hall Agreement, they are doubly precluded from

co

using same. Use of said Warren Cases that appear in The Demonologist infringes on Plaintiff’s
copyright protected rights.

In the second recorded excerpt from the aforementioned podcast (Exhibit 77) the

e.

516.

in

Hayes Brothers talk about where they got the information that went into their scripts:

dl

“[Hayes] …most of our stuff came from Lorraine, this was her story”
See Exhibit 77 found on the CD attached to this complaint for this audio file. Again “story,” not

ea

historical facts, but also an admission that they, along with the other defendants conspired with

D

Lorraine Warren to misappropriate Brittle’s exclusive right to use the cases and to violate the
Prentice Hall no “Competing Work” provision.
517.

In the third recorded excerpt from the aforementioned podcast (Exhibit78), the

transcript of same reproduced below, the Hayes Brothers detail that they were given materials that
relate to the Warren Enfield Case and Case File, from Lorraine Warren. However, they cannot use
it as such material belongs to Plaintiff under his exclusive right to use. This admission that they
had, and used, recordings from the Warrens’ files is as follows:
“[Hayes] Janet’s voice… we heard the actual recordings of that.”
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See Exhibit 78 (found on the CD attached to this complaint)
518.

In

a

published

written

interview

with

yet

another

website

(http://www.hollywoodintoto.com/conjuring-2-writers-scare-secrets/) the Hayes Defendants talk
about having twenty-seven of the Warren’s Case Files to work with (Exhibit 79):
“With Ed Warren, we didn’t have to make his character flawed,” Chad
Hayes says. “It’s usually when you get to Superman losing all of his
charm it means we’ve run out of stories and now we have to invent
something uniquely different. With Ed and Lorraine, we have 27 [of
their] case studies.”

In an interview with horror magazine Fangoria (http://www.fangoria.com/new/qa-

co

519.

m

Exhibit 79, Page 4 at ¶6.

screenwriters-chad-carey-hayes-on-the-conjuring-2/) reproduced in part below, the Hayes

e.

Brothers not only discuss that they had access to, but were also able to “go through” the Warrens

D

ea

dl

in

actual case files :

Exhibit 80 at ¶3. The Fangoria article continues with a further admission of the Hayes Defendants:

Exhibit 80, Page 2 at ¶1. Again, and admission that they based their movies on the “case files of
Ed and Lorraine [Warren].” Also, it is interesting to note the Hayes Defendants state they “built
the characters and their story.” If something is based on historical facts, there is no need to have it
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“built.”
520.

In an excerpt for a 2016 video interview for Collider magazine Chad Hayes states:
“New Line had acquired the rights to a number of the Warren Files, so
we were privy to all of them. There were about 27 or so…we had the
rights to all [of the Warrens’]… stories”

Exhibit 123 (Emphasis added) (video file found on CD attached to this complaint). However, it is
the Plaintiff and not the Defendants that have the exclusive right to use these “Warren Files” as

m

well as the exclusive copyright protected subsidiary motion picture rights to the Warren Cases that
are the basis of The Conjuring (Annabelle), The Conjuring 2 (Annabelle and Enfield), Annabelle

In a second excerpt from the same Collider video interview (Exhibit 124) the Hayes

e.

521.

co

and Annabelle 2 (Annabelle Case) and The Nun (The Borley Nun).

Defendants admit to the misappropriation and conspiracy with Lorraine Warren to misappropriate

in

Plaintiff’s exclusive right to use the Warren Cases and related materials where Carey Hayes states:

ea

dl

“When we first started the writing process with Lorraine…Chad and I
would spend hours, hours…hours on the phone with Lorraine.”

522.

D

Exhibit 124 (found on CD attached to this complaint).
Again, beyond the misappropriation and separate infringement, the no “Competing

Work” provision of the Prentice Hall Agreement functions as a separate and absolute threshold to
any works that would compete with the Plaintiff’s book and/or the subsidiary rights thereto (which
Plaintiff owns exclusively). The subject of the Warren’s lives and experiences as paranormal
investigators, as well as their investigations, cannot be the subject of Defendant’s movies (which
they are) without violating this provision which Warren is still bound by.
523.

The Hayes Defendants by means of their foregoing statements make the same Five
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Admissions as the rest of the Defendants as delineated herein. These admissions are that they:
(i) misappropriated Plaintiff’s exclusive “right to use” the Warren Cases, Case Files
and related materials;
(ii) conspired with Lorraine Warren to misappropriate Plaintiff’s exclusive “right to
use” the Warren Cases, Case Files and related materials;
(iii)violated the no “Competing Work” provision of the Prentice Hall Agreement,
which remains bound in full force and effect to this day;
(iv) conspired with Lorraine Warren to violate the no “Competing Work” provision of
the Prentice Hall Agreement; and

JAMES WAN: Defendant James Wan the director, writer and producer of the

e.

524.

co

m

(v) infringed on Plaintiff’s copyright protected rights contained in his subsidiary
rights to The Demonologist (including but not limited to his subsidiary motion
picture rights, rights of reproduction, distribution and right to authorize derivative
works.)

in

movies in The Conjuring franchise, has given a number of published interviews and made public

dl

social media postings which demonstrate he too has made the “Five Admissions.” A sampling of
these social media posts and interviews are reproduced herein where he admits in detail that he

ea

misappropriated materials from the Warrens Case Files. It is also worthy to note (as more fully

D

discussed below) in an interview Wan has admitted to “tracking” the Warren’s rights and stating
the rights were “kind of messy” (Exhibit 118).

///
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e.

Exhibit 118, Page 2 at ¶2. One can readily see that if he was “tracking” the Warrens rights, then

in

he knew which rights he could and could not use; which rights the studio did and did not own.
525.

One website which excerpts an interview with Wan is Inquisitor.com.

dl

(http://www.inquisitr.com/3255704/the-conjuring-3-moving-forward-to-the-1980s-

ea

video/#bmBpmGUk7TMgs6TE.99) where it stated:
“James Wan spoke with IGN about the future of The Conjuring franchise

D

and using the material that has been lifted from the Warrens case
files.
“[Wan] They (The Warrens) do have a lot of stories so I think, organically,
if we’re lucky enough to tell future chapters, there’s a lot of stuff we could
be pulling from,” James Wan told IGN about the Warren files.”
But he fell short of naming a specific Warren file that he wants to use
for The Conjuring 3. That does not mean he doesn’t know where he will
be going with the film, it just means that he is not ready to disclose that to
fans of The Conjuring franchise.”

Exhibit 174.
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526.

In a Twitter live stream question and answer, Defendant Wan explains that he chose

the Warrens Enfield Case because it mirrored another famous case the Warrens were involved in,
Amityville. However, both these Warren Cases are contained in Plaintiff’s book The
Demonologist. Brittle also has the exclusive right to use these Warren Cases and related materials
of the Warrens. The screenshot is from the relevant section of the Twitter feed (Exhibit 121), and

D

ea

dl

in

e.

co

m

is reproduced below.

Exhibit 121(found on the CD attached to this complaint). In the Twitter feed Defendant Wan states
that The Conjuring 2 movie is based on a Warren Case, the Enfield Voices Case, which Defendants
have no right to use and cannot use without misappropriating same from Plaintiff. Wan states that
he chose the Enfield Case of the Warrens because it mirrors another Warren Case, that of
Amityville. This claimed epiphany, of comparing the two Warren Cases, is how he structures The
Conjuring 2, is embedded in the script he co-wrote with the Hayes Defendants. In his Twitter live
Q&A Defendant Wan was asked why he chose Amityville? He responded:
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“The Enfield Case is another story that mirror another famous case that
the Warrens investigated.”

Exhibit 121 (found on CD attached to this complaint). However, this is construct of telling the
Warren’s Enfield Case story by comparing it to the Warren’s Amityville story is not Defendant
Wans creative work product. He stole it from Brittle who in The Demonologist writes in the
Enfield Voices chapter:

co

m

“This Enfield case makes Amityville look like a playhouse,” says Ed. I
mean that truly. The Lutzes were able to move out after twenty-eight
days of terror; this is a case where the people can’t move out for
economic reasons, and have to put up with the disturbance for three
years.”
This is just another example of Defendants making nearly a billion dollars at the expense of the

e.

Plaintiff.

In July of 2013 film critic Emanuel Levy20 interviewed Defendants James Wan,

in

527.

D

ea

dl

Chad Hayes and Carey Hayes in conjunction with the release of The Conjuring (Exhibit 122).

Exhibit 122.

20 Emanuel Levy’s film reviews have appeared in Variety, Screen International, Jerusalem Post, Cinemania, Jewish
Journal, Financial Times, Box-Office Magazine, and other publications
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528.

In said interview Defendant Wan admits the he and the Hayes Defendants went

through the Warren’s “4000 cases, the Warren Case Files.” An admission of misappropriation and
conspiring with Warren to do so.

Exhibit 122, Page 2 at ¶6.
Wan also states his goal was to incorporate some of the “things they’d [the

m

529.

co

Warrens] encountered in their lifetime.” An admitted violation of the no “Competing Work”
provision of the Prentice Hall Agreement and conspiring with Warren to do so.
Finally, he states they drew “inspiration from the Perrons recollections.”

e.

530.

ea

Exhibit 122, Page 2 at ¶6.

dl

in

Recollections and not facts.

trailer

for

D

As part of the publicity for The Conjuring 2, on January 6, 2016 Defendant Wan posted a
the

movie

on

his

personal

and

official

Twitter

account

found

at

https://twitter.com/creepypuppet/status/684785645877764096. A screenshot of the trailer at the
0:11 second mark is reproduced below.

///
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Exhibit 122A. There is no mistaking that Wan admits here that The Conjuring is based on a Warren
Case and The Conjuring 2 is based on “Lorraine Warren’s next terrifying case [File].”
531.

Defendant Wan by means of the foregoing statements makes the same Five

Admissions as the rest of the Defendants as delineated herein.
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532.

GARY DAUBERMAN: Defendant Dauberman is the writer of Defendants’

Annabelle 2 movie. In an official Warner Brothers interview (See Exhibit 20) he states that he used
the Warrens’ Case of Annabelle as the basis for Defendants’ Annabelle move -- a case that can
only be used by misappropriation of Plaintiff’s exclusive right to use, violation of the no
“Competing Work” provision of the Prentice Hall Agreement and infringing on Plaintiff’s
exclusive copyright protected subsidiary motion picture rights. At the 0:27 second mark,
Dauberman states:

m

“I definitely drew from…I mean why not…based on the Ed and
Lorraine Warren Case files.”

Defendant Dauberman by means of his foregoing statement makes the same Five

e.

533.

co

Exhibit 20 video file found on CD attached to this complaint.

Admissions as the rest of the Defendants as delineated herein.

Tony Spera: Spera who runs Lorraine Warren’s paranormal investigation entity

in

534.

dl

(NESPR), as well as being her son-in-law, states in a Facebook post of May 23, 2016 (Exhibit 125)

ea

that he gave the Defendants materials related to the Warrens Enfield Case and Case File which
only Plaintiff has the exclusive right to use and the exclusive copyright protected subsidiary film

D

right to. In this same post Spera states that that the Defendants’ movie The Conjuring 2, is indeed
based on the Warrens Enfield Case and Case File.

///
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D

Exhibit 125.

ea

dl

in

e.

co

m
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Actors Pactrick Wilson and Vera Farmiga, who portray Ed and Lorraine Warren

respectively, have both stated publicly that they used and relied on Plaintiff’s book, The
Demonologist, in preparing to play the Warrens in the Defendants’ movies.
536.

In an interview with the website Den of Geek (Exhibit 126), Patrick Wilson states

that not only are the movies based on the Warren’s Cases, but that The Conjuring 2, The Enfield
Case (“the London case with the two sisters.”) is in the Plaintiff’s book which he read.
Wilson states that:
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“Well if you go to The Demonologist [the Gerald Brittle book about the
lives and careers of Ed and Lorraine Warren] in the latter half of that
book it [the Enfield Voices] gets pretty intense and insane.”

Exhibit 126. By this statement, Wilson says The Conjuring 2 is based on the Enfield Voices chapter
of Plaintiff’s The Demonologist book. The relevant section of Exhibit 162 referred to is reproduced

537.

ea

dl

in

e.

co

m

below.

In two separaate interviews actress Vera Farmiga states that her main reserarch

D

came from Plaintiff’s book (Exhibit 127).

Exhibit 127 at Page 2, ¶3.
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538.

In a second interview Farmiga states “everything” she needed to know about the

Annabelle story came from Plaintiff’s book:

Exhibit 128. This is not surprising, as delineated herein, a professor teaching about genre and
horror films from Trinity College in Dublin has stated that the entitety of the Annabelle story as

m

depicted in the Defendants The Conjuring movie comes nearly “word for word” from the

539.

co

Annabelle chapter in Plaintiff’s book.

Various websites also confirm that the Defendants franchise of The Conjuring

e.

movies, sequels and spinoffs are based on the Warren Case Files and the careers of Ed and Lorraine

Blumhouse.com, the website of super-producer Jason Blum, wrote that The

dl

540.

in

Warren. A sampling of the articles from these websites are posted below.

Conjuring 2, contains recording from the Warrens’ archives – recording which the Plaintiff has

D

ea

the exclusive right to use (Exhibit 129).

///
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Exhibit 129.
541.

Motion picture industry trade website TheWrap.com stated that The Conjuring 2 is

based on a “cast from paranormal investigators Ed Warren and Loraine Warren” (Exhibit 130).

///
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542.

Website Hollywood In Toto (http://www.hollywoodintoto.com/conjuring-2-

writers-scare-secrets/) discussed what the Hayes Defendants based the Defendants’ motion picture
on:

Website

Deadline.com

(http://deadline.com/2016/07/the-conjuring-2-third-

in

543.

e.

co

m

“The brothers [Chad and Carey Hayes] aren’t making their story up
from whole cloth. The plot is taken from an actual case the Warrens
worked on during their days as demonology experts, although skeptics
are far from convinced the Warrens battled anything more than
psychological demons.”

highest-grossing-horror-franchise-box-office-1201789474/) spoke to how The Conjuring

ea

discussed above:

dl

franchise of movies is based on the Warrens investigations whose events are steeped in doubt as

D

“The series [The Conjuring franchise of movies] follows the
Warrens’ actual cases, and the sequel [The Conjuring 2] sees them
travel to north London to help a single mother raising four children
alone in a house plagued by
malicious spirits.

544.

There can be no question that the Defendants:
(i)
misappropriated Plaintiff’s exclusive “right to use” the Warren Cases,
Case Files and related materials; a,
(ii)
conspired with Lorraine Warren to misappropriate Plaintiff’s exclusive
“right to use” the Warren Cases, Case Files and related materials;
(iii) violated the no “Competing Work” provision of the Prentice Hall
Agreement, which remains bound in full force and effect to this day;
- 243 -
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(iv)
conspired with Lorraine Warren to violate the no “Competing Work”
provision of the Prentice Hall Agreement; and
(v)
infringed on Plaintiff’s copyright protected rights contained in his
subsidiary rights to The Demonologist (including but not limited to his subsidiary
motion picture rights, rights of reproduction, distribution and right to authorize
derivative works.)
G. NEW LINE UNDERSTANDS SUBSIDIARY BOOK RIGHTS
545.

According to a recent article in the New York Post, Defendant New Line clearly

m

understands what subsidiary publishing rights to books are, and more importantly, that they must

co

be acquired to make motion pictures based on them. See http://nyp.st/2bOntS0. The NY Post article
(Exhibit 131) tells how Defendant New Line recently purchased “subsidiary motion picture rights”

e.

to a book they wished to make into a movie:

D

ea

dl

in

“When Mezrich caught wind of Zukowski’s quest “to find the truth,”
he
flew to Colorado to meet the subject of his forthcoming book “The
37th
Parallel: The Secret Truth Behind America’s UFO Highway” (Atria
Books), out Friday. The movie rights have been snapped up by
New Line Cinema.”
Exhibit 131. However, while Defendants clearly understand they must purchase the subsidiary
motion picture rights to a book in order to make a movie from it, they clearly willfully, and with
malice, ignored this fact when it comes to the Plaintiff, his book The Demonologist, and the
subsidiary motion picture rights thereto, doing so even after they were apprised by the Plaintiff’s
attorney to Cease and Desist from encroaching on his rights. See Exhibits 11 and 31.
546.

In point of fact, Defendant Warner Brothers specifically created the internal

corporate division DC Entertainment to handle all subsidiary rights for film and television to its
- 244 -
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own

DC

Comic

properties.

An

article

in

Publisher’s

Weekly

(Exhibit

132)

(http://www.publishersweekly.com/pw/by-topic/industry-news/comics/article/46630-warner-

e.

co

m

bros-takes-control-of-dc-comics-licensed-publishing.htrnl) discusses same:

Exhibit 132.

Finally, Defendant Warner Brothers understanding of subsidiary rights, and the

in

547.

a

New

York

Daily

News

article

(Exhibit

133)

ea

in

dl

need to acquire them from the rights holder in order to make a motion picture, is further delineated

(http://www.nydailynews.com/entertainment/gossip/confidential/harry-potter-sequel-daniel-

D

radcliffe-magic-article-1.2767484) that talks about Warner Brothers’ “secret talks” to get the
subsidiary movie rights to the new Harry Potter stage play.

548.

Defendants knew about Plaintiff’s book, his copyright protected subsidiary rights,
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his exclusive right to use the Warren Case Files and related materials. With malice aforethought
Defendants have intentionally infringed on Plaintiff’s copyright protected subsidiary motion
picture rights and misappropriated his exclusive right to use the Warren Cases and related
materials.

X. DEFENDANTS’ COPYRIGHT INFRINGEMENT
549.

There is not now, nor has there ever been any agreement between any of the

m

Defendants and Plaintiff conveying any of Plaintiff’s rights. Plaintiff did not convey his copyright

co

protected rights, his separate and unrelated non-copyright protected rights, or his property to
Defendants as delineated herein.

At no time has Plaintiff consented to Defendants unlawful conduct described

e.

550.

in

herein. Plaintiff never executed any assignment of copyright regarding The Demonologist book

dl

itself, as his mutual consent it required for same per the Collaboration Agreement, nor did he ever

551.

ea

grant any of the Defendants any license with respect thereto, whether exclusive or nonexclusive.
Plaintiff never executed any assignment of the copyright protected

D

subsidiary film rights to The Demonologist, which he and he alone exclusively owns. These
subsidiary film rights owned only by the Plaintiff do not require any consent other than his for sale
or license of same. This includes his subsidiary film rights and the copyright protected rights of
reproduction, distribution, performance, display as well as the exclusive right to authorize and
make derivative works. Nor did Plaintiff ever grant any of the Defendants any license with respect
thereto, whether exclusive or nonexclusive.
552.

To the extent (if any) that one or more of the Defendants purports to believe to have

received some sort of implicit authorization from Plaintiff to exploit any of his copyright protected
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rights, Plaintiff and his counsel unequivocally informed Defendants that no such authorization
exists. Exhibit 11 (Cease and Desist letter). Despite that notice, Defendants have continued to use
and exploit Plaintiff’s copyright protected rights without any right or authority.
553.

Defendants’ copyright infringement has been and continues to be intentional,

willful and with full knowledge of Plaintiffs’ copyright protected rights.
554.

By reason of Defendants’ infringement, Plaintiff has sustained and will continue to

sustain substantial injury, loss and damage to his owned copyright protected subsidiary film rights

Further irreparable harm to Plaintiff is imminent as a result of Defendants’ conduct,

co

555.

m

in the The Demonologist.

and Plaintiff is without an adequate remedy at law. Plaintiff is entitled to a preliminary and

e.

permanent injunction restraining Defendants, their successors, assigns, licensees, agents,

in

representatives and all persons acting in concert with them from engaging in additional such acts

dl

of copyright infringement.

556.

D

ea

A. Defendants Publicly Admit Having Access to Plaintiff’s Work

Access is essential for the claims before this court, as “[a]ccess is essentially

‘hearing or having a reasonable opportunity to [view] the plaintiff['s] work and thus having the
opportunity to copy.’” Ellis v. Diffie, 177 F.3d at 506 (6th Cir.1999) (quoting Tree Publ'gCo. v.
Warner Bros. Records, 785 F.Supp. 1272, 1274 (M.D.Tenn.1991)).
557.

Defendants have publicly admitted having access to Plaintiff’s book, the evidence

of access in this case is sufficient to invoke the "inverse ratio rule," a rule which holds that a lower
standard for "substantial similarity" may be applied when a "high degree of access is shown.
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See Smith v. Jackson, 84 F.3d at 1218 (9th Cir 1996); see also Three Boys Music v. Bolton, 212
F.3d at 485 (9th Cir. 2000); Shaw v. Lindheim, 919 F.2d 1353, 1361-62; Rice, 148 F. Supp.2d at
1050. Access by Defendant James Wan (who directed Defendant New Line’s movie, The
Conjuring, oversaw and contributed to the script for same, produced and contributed to the script
of Defendant’s Annabelle movie, and produced, directed and co-wrote the script for Defendant’s
The Conjuring 2: The Enfield Poltergeist movie) to Plaintiff’s The Demonologist took place before
the script to the first film in The Conjuring franchise of films was even written.
On November 29, 2011, Defendant Wan wrote on his Twitter account:

D

ea

dl

in

e.

co

m

558.

Exhibit 81.
559.

Defendants, by their own admissions, had knowledge of, access to, read and used

(as shown below) Plaintiff’s The Demonologist book as far back as 2011 before the script for
The Conjuring even was written and well before the first The Conjuring movie was produced
or distributed.
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560.

These admissions include, but are not limited to, documents produced by New Line

in separate civil litigation matters, and a Twitter exchange between writer/director James Wan
(@creepypuppet) and director Scott Derrickson (@scottderrickson) on Defendant Wan’s official
Twitter page.
561.

In said Twitter exchange, Wan acknowledges that he read Plaintiff’s The

Demonologist, calling it the “scariest book I’ve read.” Exhibit 81. Wan also confirms (like the
Hayes Defendants) that he knows Defendant New Line did not possess the copyright rights (or any

m

other rights) to The Demonologist book. The genre movie fan website Arrowinthehead.com (along

co

with other websites) republished this exchange. See Exhibits 81 and 82. The Arrowinthehead.com
article states:

e.

“You see the filmmaker [James Wan] let loose his plans for his next
project over at his Twitter page recently via the following 'tweets:'

dl

in

[James Wan states] “@creepypuppet "I watch/read a lot of scary stories.
But fuck, THE DEMONOLOGIST, true life account of Ed & Lorraine
Warren, is the scariest book I've read.

ea

[Derrickson asks Wan]
“@scottderrickson:@creepypuppet
DEMONOLOGIST anyway?”

Who

owns

THE

D

[Wan replies]
[@creepypuppet] NewLine/WarnerBros has the life rights to Ed and
Lorraine Warren.
[Derrickson to Wan]
“@@STYDNews: @scottderrickson @creepypuppet Nevermind,
wrong project, thinking of Demonologists...”
[Wan replies]
it's about the same people/characters.
[Derrickson to Wan]
“@scottderrickson: Bummer. After THE RITE they [New Line] wont
do anything with it”
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[Wan replies]
[@creepypuppet] um, actually they are. The lifestory of the Warrens is
my next film"
Exhibit 82.
562.

The foregoing Twitter exchange between Wan and Derrickson took place on

December 1, 2011. It serves as an admission by Defendant Wan that he not only had access to
Plaintiff’s The Demonologist book, but also that he read the book as this exchange is a continuation
of his Twitter post where he states, “The Demonologist…is the scariest book I’ve read.” 21
In January of 2010, New Line hired writers Chad and Carey Hayes (alternatively

m

563.

co

referred to as the “Hayes Defendants” herein) to write the script for the movie entitled The
Conjuring. The Hayes Defendants started writing the script almost immediately after they were

On June 9, 2016, the Hayes Defendants admit in an interview with the website

in

564.

e.

hired by New Line. Defendant Wan supervised and contributed to the script.

dl

Schmoesknow.com ( https://www.youtube.com/watch?v=XD7-DrBL3Qk) at the 44:36 mark (and
excerpted below, See Exhibit 134) that Wan, (who has admitted to reading The Demonologist)

As evidenced by The Conjuring screenwriter Carey Hayes’s own published

D

565.

ea

actually became a full writing partner with them on The Conjuring 2.

statement below, Defendant New Line told the Hayes Defendants not to read Brittle’s The
Demonologist book because New Line knew about Brittle, knew about The Demonologist book
and fully knew they did not possess the rights to it.
566.

On October 14, 2014, screenwriting software company Final Draft, Inc. posted an

21 While Defendant Wan admits in this social media post that his The Conjuring movies subject matter is the “life
story of the Warrens.” However, the no “Competing Work” provision of the Prentice Hall Agreement is a threshold
from the Warrens lives and experiences as paranormal investigators being the subject matter of any film not flowing
from Plaintiff’s exclusive subsidiary motion picture rights.
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audio file and transcript of their interview with Chad and Carey Hayes. In that interview, Carey
Hayes confirms that New Line had access to Brittle’s The Demonologist prior to the Hayes
Brothers writing the script for The Conjuring in 2010. In the transcript of the podcast, attached
hereto as Exhibit 60, Carey Hayes states:
“Carey Hayes: There was a book [The Demonologist] written that we
were not allowed to read based on that because the studio didn't have
the rights to do that [make a movie based on the Plaintiff’s book]…”

m

Exhibit 60 at Page 4, ¶13.However, Defendant Wan, who admits access to The Demonologist in

co

his Twitter post, publicly stating it was the “scariest book” he has ever read (Ex. 81), actually
supervised and oversaw the Hayes Brothers’ script for The Conjuring for New Line and Warner

e.

Brothers. Even more egregious, Wan made specific changes to the Hayes Defendants’ script,

in

directing the Hayes Defendants to incorporate almost word for word the entire The

567.

Wan, the director of The Conjuring, producer of Defendants’ Annabelle film and

ea

below.

dl

Annabelle Chapter of The Demonologist book into Conjuring script, as more fully discussed

D

the Director/Producer/co-writer of the The Conjuring 2 film had access to and has admitted reading
the Plaintiff’s The Demonologist book as part of his research before said scripts were written.
568.

Mr. Wan accessed Brittle’s The Demonologist book before he commenced

production on the Defendants’ feature film The Conjuring (where Annabelle is a pivotal character),
the subsequent feature films Annabelle, Annabelle 2, The Nun and The Conjuring 2: The Enfield
Poltergeist.
569.

It is indisputable that the Defendants, including but not limited to, New Line,

Warner Brothers, Wan, Chad Hayes and Carey Hayes, all had access to Plaintiff’s The
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Demonologist book before commencing production on the Defendants’ feature films. By their own
admissions, their script for The Conjuring infringed on Plaintiff’s copyright protected rights and
on his protected expression in his protected work, The Demonologist. The Defendants’ resulting
movies, The Conjuring, using said infringing script, as well as The Conjuring 2, Annabelle,
Annabelle 2 and The Nun also infringes on Plaintiff’s copyright protected subsidiary motion
picture rights.
570.

Each of the motion pictures in Defendants’ The Conjuring franchise of films not

m

only infringes on Plaintiff’s copyright protected subsidiary motion picture rights, they are each

co

additionally an unauthorized derivative work. Plaintiff alone owns and controls the copyright
protected subsidiary film rights to The Demonologist book inclusive of the exclusive the exclusive

e.

right to authorize, or not authorize, any derivative works. Plaintiff has never authorized the

in

Defendants to make any such derivative works as the have and continue to do, despite being

potential

By their actions, the Defendants have wholly usurped both the actual and the

ea

571.

dl

notified in writing to cease and desist from doing so.

572.

D

markets for any derivative versions that Plaintiff has the exclusive right to authorized.
By their actions, Defendants have caused and will continue to cause Plaintiff

irreparable harm in their making of their franchise of The Conjuring movies that infringe on his
copyright protected rights. Such infringement has resulted in Plaintiff’s loss of control over his
business, loss of goodwill and has denied and deprived him his right to choose to grant, or not to
grant, any licenses for his exclusive right to authorize derivative works. Plaintiff is entitled to a
preliminary and permanent injunction against Defendants for same.
573.

It is upon information and belief that Defendants Dauberman and Johnson
- 252 -

Case 3:16-cv-00908-JAG Document 11-1 Filed 03/29/17 Page 12 of 81 PageID# 1143

(Annabelle and Annabelle 2) both had access to The Demonologist book as well. It is already
established that Defendant Wan who oversaw the script for Annabelle and Annabelle 2 and
produced said movies had access to Plaintiff’s The Demonologist book.
574.

Defendants Chad Hayes co-produced Defendant’s Annabelle movie and upon

information and belief helped oversee the script for same. The Defendants’ resultant movie,
Annabelle, also infringes on Plaintiff’s protected expression, his copyright protected subsidiary
film rights and his protected work, The Demonologist. Defendants’ Annabelle movie also infringes

In a January 30, 2012, email from The Conjuring screenplay writers, with the

co

575.

m

on Plaintiff’s exclusive copyright protected right to authorize derivative works.

subject line “James’ [Wan] revised opening and other tweaks,” the Hayes Defendants

e.

delineate the changes Wan specifically incorporated into their latest version (the shooting

in

script) of The Conjuring movie. See Exhibit 17. The email has attached to it a “production draft”

dl

of their script as an attachment thereto. The relevant pages of said script with Wan’s new opening
– which was nearly the entire Annabelle chapter of Plaintiff’s The Demonologist book is

ea

reproduced below. See Exhibit 18. Wan’s changes, identified in the script pages with asterisks,

D

were maintained in the final shooting script for The Conjuring which began production
approximately thirty days after the January 30, 2012 email and script were sent.
576.

The lines of this shooting script that are marked with asterisks at the end of each

line are the changes that the Hayes Brothers made at Wan’s specific direction. These changes and
insertions to the script are shown in a chart produced by Plaintiff below to demonstrate the
substantial similarity between Plaintiff’s The Demonologist and Defendants’ The Conjuring
shooting script, in accordance with the Fourth’s Circuit’s “intrinsic test.” Plaintiff will also show,
per the Fourth Circuit’s “extrinsic test,” that such insertions are taken directly from Plaintiff’s
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protected expression in his protected work, The Demonologist. (Some of said protected expression
is also in said chart.)
577.

However, with regard to these changes (i.e., the insertions) the Hayes Defendants

made at the direction of Wan, they constitute nearly the insertion of the entire Annabelle chapter
of The Demonologist, which Wan acknowledges was the scariest book he has ever read, into
Defendants’ script and ultimately The Conjuring movie Defendants released to the public.
578.

Professor Dr. Bernice M. Murphy of the School of English, Trinity College, Dublin,

m

Ireland who lectures on horror and gothic themes in music and literature, and has taught courses

co

that have included Defendants’ The Conjuring movie as part of the syllabus. Professor Murphy
recently stated in the book, Cinematic Ghosts: Haunting and Spectrality from Silent Cinema to the

e.

Digital Era. (London: Continuum, 2015) (See Exhibit 19) that the Annabelle opening of The

Exhibit 19.
579.

D

ea

dl

in

Conjuring is taken word for word from Plaintiff’s book:

The resulting script by the Hayes Defendants, made under the direct supervision of

Wan, was used for The Conjuring movie and is replete with evidence of the infringement (i.e.,
script marks that denote the exact passages that Wan oversaw and changed which were taken
directly from The Demonologist) (Exhibit 18), clear evidence of not just substantial similarity (if
not striking similarity), but the Defendants direct copying from The Demonologist, as more fully
detailed below. Wan also directed Defendant’s The Conjuring film.
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580.

Even if the Hayes Defendants did not read The Demonologist book themselves, as

they purportedly claim, they along with Wan and the rest of the Defendants still committed
infringement because they:
(i) incorporated Plaintiff’s protected expression from his protected work, The
Demonologist, into their The Conjuring script at the direction of Wan who
publicly admitted he read the book;
(ii) infringed on his copyright protected subsidiary motion picture rights with

m

their The Conjuring movie (and with each and every other movie in their

co

franchise of The Conjuring movies including sequels and spinoffs);
(iii) created unauthorized derivative works with their The Conjuring movie

e.

(and with all the other movies in their franchise of The Conjuring movies

in

including sequels and spinoffs); and

dl

(iv) infringed on Plaintiffs exclusive right of distribution with their The
Conjuring movie (and with each and every other movie in their franchise

Defendants’ entire franchise of The Conjuring motion pictures, each and every one,

D

581.

ea

of The Conjuring movies including sequels and spinoffs).

willfully ignores and then infringed on Plaintiff’s subsidiary motion picture rights to The
Demonologist, in violation of 17 U.S.C. § 106. Said subsidiary motion picture rights consist of his
exclusive copyright protected rights (i.e., reproduction, distribution, public performance and
exclusive right to authorize derivative works, among others) in and to the book. (Defendants’
separate infringement of Plaintiff’s work by means of their Annabelle and The Conjuring 2 movie
is discussed in detail below.)
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B. Intrinsic and Extrinsic Tests for Substantial Similarity in the Fourth Circuit
582.

While Plaintiff contends there is clear proof of Defendants direct copying,22A

Plaintiff alternatively contends that at minimum the is evidence of substantial similarity in his
work and the Defendants. Plaintiff’s substantial similarity showing has two components: extrinsic
and intrinsic. See Lyons P’ship, L.P. v. Morris Costumes, Inc., 243 F.3d 789, 801 (4th Cir. 2001);
Towler v. Sayles, 76 F.3d 579, 583 (4th Cir. 1996); Dawson v. Hinshaw Music, Inc., 905 F.2d 731,

m

732–33 (4th Cir.), cert.

In Universal Furniture, 618 F.3d 437 the Fourth Circuit joined the Second and

e.

583.

co

C. The Intrinsic Test Standard in the Fourth Circuit

in

Eighth Circuits in finding expressly that analytic dissection of protected and unprotected elements
is inapplicable to the intrinsic analysis, because a work’s intended audience “does not make this

The Fourth Circuit also stated that intrinsic similarity is assessed from the

ea

584.

dl

distinction and instead encounters a work “as one object.” Id

D

perspective of a work’s intended audience. Universal Furniture, 618 F.3d at 435. That means that
the first step in undertaking an analysis of intrinsic similarity is identifying the right audience. The
audience for both The Conjuring film and The Demonologist book is the general public. Judge
Learned Hand phrased the intrinsic test as whether ‘the ordinary observer, unless he set out to
detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the

22 The word "copying" is described by the Ninth Circuit as "shorthand" for the various activities that may infringe
any of the copyright owner’s "exclusive rights," which are described in 17 U.S.C. § 106. Range Rd. Music, Inc. v. E.
Coast Foods, Inc., 668 F.3d 1148, 1154 (9th Cir.2012) (quoting S.O.S., Inc. v. Payday, Inc., 886 F.2d 1081, 1085
n.3 (9th Cir.1989)).
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same.’ Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir.1960).” Id. at
436.
585.

In Copeland v. Bieber, No. 14-1427 (4th Cir. 2015), on page 12 of its ruling, the

Fourth Circuit stated:
n Dawson, we clarified our intrinsic similarity analysis by introducing the “intended
audience” formulation,” “Because a primary purpose of copyright law is to “protect a
creator’s market,” “we reasoned that the intrinsic similarity inquiry should be keyed to the
impressions of the intended audience for a creator’s work — the impressions that count for
purposes of marketability. …But in most cases, we cautioned, the general public is in fact
the intended audience, and "a court should be hesitant" to find otherwise”
A comparison of the Annabelle chapter of The Demonologist to the Defendants’

m

586.

co

The Conjuring and Annabelle movies shows that the works are substantially similar. In this regard,

e.

the email from Yolande Suzin to Brittle of February 12, 2014 (Exhibit 28) shows that a member
of the general public, the target audience for the Plaintiff’s book and Defendants’ movies, believes

The previously discussed email from writer Carey Hayes dated January 30, 2012,

ea

587.

dl

movies.

in

there is substantial similarity between The Demonologist and The Conjuring and Annabelle

regarding the Defendants’ production script for The Conjuring movie delineated James Wan’s

D

changes to the opening of the movie. The Defendants’ entire opening of The Conjuring movie is
taken from Plaintiff’s Annabelle chapter of The Demonologist and as such infringes on that work.
The subject line of the Chad Hayes email, a true copy of which is attached, has a subject line that
reads: “James' revised opening and other tweaks”. See Exhibit 17.
588.

Attached to the Hayes email is a shooting script for Defendants’ The Conjuring

movie. See Exhibit 17. An article in on Collider.com regarding The Conjuring 2 states that Wan
is “extremely involved” in nearly every scene, even on the movies he does not write which he only
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produces or directs.
“Wan does all of his preparation when he’s developing the screenplay.
Even when he’s not on the script as a writer, he’s still extremely
involved with how each scene is crafted.”
Exhibit 87 at Page 2, ¶2. The Conjuring script was overseen by Wan and written by the Hayes
Defendants. In that script, the lines that Wan directed the Hayes Defendants to insert are marked
with asterisks. See Exhibit 18 at Pages 1-7. These same lines are also in the shooting script, and
are shown in the table below in the column marked “The Conjuring Shooting Script.”
Even a cursory review and comparison of Plaintiff’s The Demonologist book’s

m

589.

co

Chapter III – Annabelle, with the Defendants’ shooting script for The Conjuring film (the
“Shooting Script”) reveal glaring and obvious evidence of direct copying, substantial and striking

in

e.

similarities which include:

ea

dl

The Conjuring Shooting Script

D

Ed and Lorraine interview the nurses (Debbie
and Camilla) and the one nurse’s fiancé at
their apartment. The interview is recorded on
16mm film.

The Demonologist

Ed and Lorraine drive to meet the two nurses
(Donna and Angie) and the one nurse’s fiancé
(Lou)at their apartment to interview them.
The interview is recorded on audio tape
Page 39-40
“He carried with him a tape recorder, camera
and black attaché case.”

Ed Warren asks the nurses to tell their story
from the “start.”

Ed Warren asks them to tell the “whole story
right from the beginning.”

Scene 1A

Page 40
“Okay,” Ed begun, “I’d like to hear the whole
story right from the beginning…”

ED (V.O.) *
Try us. Please, from the start.
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The Conjuring Shooting Script

The Demonologist

The nurses tell Ed and Lorraine about the
“Annabelle” doll.

Then almost immediately tell the Warrens
that the doll moves on its own.

The nurses tell Ed and Lorraine that the doll
moves on its own.

Scene 1A

Page 41

DEBBIE (V.O.) *
At first, we didn’t think much *
about the occurrences. It started *
out small, like a hand or a leg *
was in a different position -- *
then, its head was looking up, *
instead of down –

Debbie explained, “I put it [Annabelle] on my
bed each morning… The arms would be off to
its side and its legs would be straight out, but
when we’d come home at night the arms and
legs would be positioned in different
gestures.. The thing would be sitting there and
any of a dozen different positions.”

co
e.

in

Page 41
Angie put in, “the doll changed rooms by
itself…”

ea

dl

and then one *
day, it was in a completely *
different room. It was moving *
around by itself. *

m

The nurses tell Ed and Lorraine about the
“Annabelle” doll.

D

The camera “smash cuts” to the Annabelle
doll.
Scene 2
SMASH CUT TO:*
A LARGE DOLL *

-- the size of a four-year-old, clothed in a
*raggedy dress.

The nurses point to the doll

Page 40
“That’s right,” Angie replied, “the big
Raggedy Ann doll. “That’s Annabelle. She
moves!”
Ed got up and walked into the living room to
inspect the doll. It was big and heavy, the size
of a four-year-old child, sitting with his legs
stretched out on the sofa.
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The Conjuring Shooting Script

The Demonologist

The black pupil list eyes stared back at him,
while the painted on smile gave the doll an
expression of grim irony…”

Scene 3

Page 42

ED (V.O.)
You ever think that maybe someone had a *
key to your apartment, and was just playing*
a joke on you?*

“It sounds like someone had a key to
your apartment and was playing a sick joke
on you,” Ed stated flatly.

co

e.

“That’s exactly what we thought,” said
Donna. “So we did little things like
bookmarks on the Windows and doors or
arrange the rug so anyone who came in would
leave a trace that we could see but never once
did it turn out that there was a real outside
intruder.”

ea

dl

in

DEBBIE *
That’s exactly what we thought. *
So we taped the windows and *
sprinkled the floor with baby *
powder, but nothing ever happened. *

m

Black human-like eyes. *Grim smile.

The nurses tell the Warrens that they would
find notes – written by Annabelle that say
“HELP US”

Scene 4

Page 41-42

D

The nurses tell the Warrens recount that they
would find notes – written by the Annabelle
doll that would say “MISS ME?”

INT. FOYER - NIGHT - FLASHBACK *
A key unlocks the front door.
Debbie picks it up. Written in red crayon, in
child-like scrawl, are the words: MISS ME?
Camilla’s body suddenly tenses -- gasps.

“yes,” said Donna. “It would leave us little
notes and messages. The handwriting looks to
be that of a small child.”
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The Conjuring Shooting Script

The Demonologist

*Camilla and Debbie, dressed in nurses
uniform, enter in mid-conversation, laughing
away. There’s a folded piece of parchment
paper on the floor at their feet.

What the notes say?” Questioned Ed.

The nurses thinking the doll is possessed get
in touch with a medium. The nurses learn
from the medium that that a seven-year-old
girl named Annabelle Higgins had died in this
apartment. The girls give the spirit permission
to inhabit the doll.

The nurses thinking the doll is possessed get
in touch with a woman who’s a medium….
They learn that a little girl died on the
property which the apartment building is built
on…. She was seven years old and her name
was Annabelle – Annabelle Higgins The girls
give the spirit permission to inhabit the doll.

dl

in

e.

co

m

“It would say things that meant nothing to
us,” Donna answered. Things would be
written like help us or help low.… And the
paper it wrote on was parchment. I tore the
apartment apart looking for parchment paper,
but again neither of us had any such thing.”

D

ea

Scene 4F
INT. APARTMENT – INTERVIEW
LORRAINE (V.O.) *
And so this led you all to believe *
the doll is possessed? *

DEBBIE *
Yes. Camilla got in touch with a *
medium. We learned from her that *
a seven year-old girl named *
Annabelle Higgins had died in this *
apartment. She was lonely and *
took a liking to my doll. All she *
wanted was to be friends. *

Page 42

“When did you come to determine there was
a spirit associated with the doll?” Questioned
Lorraine.
Donna answered. “… So Angie and I got in
touch with the woman who’s a medium…”
“We learned that a little girl died on this
property” Donna told the Warrens. She was
seven years old and her name was Annabelle Annabelle’s… All Annabelle wanted was to
be loved, and…
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The Conjuring Shooting Script

The Demonologist

CAMILLA *
When we heard this, we felt really *
sorry for her.
Page 43: Donna
We’re nurses

so we gave her *
permission to move into the doll. *

Page 42
Donna answered, “…she asked if she could
stay with us and move in to the doll…”

m

We’re nurses, we *
help people –

co

“…What could we do so we said yes.”
ED
Wait - - you did what?

e.

Page 43: Ed Warren
Wait a minute here

The nurses recount the story of the “small
statue” that flew across the room.

dl

in

The nurses recount the story of the “small
statue” that lifted up across the room.

Page 43
“one time a statute lifted up across the room,”
Donna recalled, “then it tumbled in the air and
on the floor. None of us were near the statueit was on the other side of the room. That
incident frightened us totally.…”

Rich (the fiancé) recounts getting physically
attacked by the Annabelle doll.

Lou (the fiancé) recounts getting physically
attacked by the Annabelle doll.

D

ea

Scene 4G
Debbie turns to see a small statue slowly
elevating off a table, then hurtles across the
room toward them! The girls scream and duck
just as it flies over their *
heads, smashing into the wall behind them. *

Page 54:
Scene 4H
Rick
I found the doll lying on the floor in a corner

Lou
The Annabelle doll was tossed on the floor in
a corner
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The Conjuring Shooting Script

The Demonologist

Page 45
“He won’t talk about that part,” Angie said.
“When Lou turned around there wasn’t
anybody there, but he suddenly yelled and
grabbed for his chest. He was all doubled
over, cut and bleeding when I got him.

She peels up his shirt and sees -- *

Blood was all over his shirt. Lou was shaking
and scared and we went back into the living
room. We then opened up his shirt and there
on his chest was

m

Camilla is startled by Rick’s scream. She
bolts to Debbie’s room and sees Rick on the
floor, clutching his bloodied abdomen.

co

CUT BACK TO: *

in

what looked to be a sort of claw mark!”

dl

CAMILLA *
-- Three deep lacerations across *
his stomach. Like claw marks

e.

Scene 4I

Ed tells the nurses that they inadvertently
brought an evil spirit into their lives

Scene 4I
Ed Warren
It’s something demonic.

Page 47

D

ea

Ed tells the girls it was a mistake
acknowledging the doll and that they gave it
permission to infest their lives

“Demonic,” Ed told him immediately

Student
So the doll is never possessed?

Page 48
Donna
then the doll is possessed?

Lorraine
No…. Demonic spirits don’t possess things,
demonic spirits possess people

Page 48: Ed Warren
No…. Spirits don’t possess things: spirits
possess people.
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590.

Some examples of the substantial similarity, if not out and out wholesale copying

by Defendants of the Annabelle chapter from Plaintiff’s The Demonologist in their The Conjuring
movie, were yet again repeated in Defendants’ Annabelle movie.
591.

Parts of the same scenes and footage of the Annabelle scenes in The Conjuring was

reused and repurposed in Defendants’ Annabelle movie, replicating their prior infringement as

m

seen in the chart below.

ANNABELLE MOVIE

(1:08)
Debbie: When you hear it you’re going to
you are going to think we are insane
.

in

e.

Page 40

co

THE DEMONOLOGIST
ANNABELLE CHAPTER

dl

[Ed]

D

ea

"Okay," Ed began, "I'd like to hear the
whole story, right from the beginning. Ed Warren: Try us. Please, from the Start.
Who here can tell me?"

Page 41
[Donna]But when we'd come home at
night, the arms and legs would be
positioned in different gestures.

(1:14)
Debbie: a hand or a leg was in a different
position. Then its head was looking up
instead of down.

Page 43
Ed] After a while the doll began to
move-or at least change places enough
for you to notice it

(1:20)
Debbie: Then one day it was in a
completely different room.
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THE DEMONOLOGIST
ANNABELLE CHAPTER

ANNABELLE MOVIE

m

Page 41
[Angie]
Yea, but it did more than that," Angie
put in. "The doll
also changed rooms by itself

(1:25)
Debbie: It was moving around by itself.

e.

(1:29)
Debbie: Camilla got in touch with a
medium.

dl

in

Page 42
[Donna] So Angie and I got in touch
with a woman who's a medium.

co

Page 42
Donna answered. "The doll did change
rooms by itself.

D

ea

Page 49
[Ed] Once it aroused the girls'
curiosity-which was the spirit's purpose
in moving the doll-they made the
predictable mistake of bringing a
medium in here, who took matters a step
further. She told them, in the trance
state, that a little girl spirit named
Annabelle was moving the doll.
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THE DEMONOLOGIST
ANNABELLE CHAPTER

ANNABELLE MOVIE
(1:31)
Debbie: We learned from her the doll was
possessed by a girl named Annabelle
Higgins

Page 42
[Donna] All Annabelle wanted was to
be loved

(1:39)
Debbie: All she wanted was to be friends

e.

co

m

Page 42
"We learned that a little girl died on this
property," Donna told the Warrens. "She
was seven years old and her name was
Annabelle-Annabelle Higgins. … and so
she asked if she could stay with us and
move into the doll.

(1:34) Debbie: She has lost her parents and
taken a liking to my doll

ea

dl

in

Page 42:
[Donna] Annabelle felt that we would
be able to understand her. That's why
she began moving the rag doll., and so
she asked if she could stay with us and
move into the doll. What could we do?
So we said yes."

D

Page 43
(1:40)
[Donna] We' re nurses, you know, we see Camilla: When we heard this we felt really
suffering every day. We had compassion sorry for her
(1:43)
Camilla: We’re nurses. We help people.

Page 44
[Donna]It never hurt anything ... at least
until the other day."

(1:46)
Debbie: But then things got worse
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THE DEMONOLOGIST
ANNABELLE CHAPTER
Page 40:
"Where did the doll come from?" Ed
asked Donna.

ANNABELLE MOVIE
(1:50)
Ed: How did you end up with it?

The virtually identical copying by Defendants of the Annabelle chapter of The

co

592.

m

Page 41:
(1:52)
"It was a gift," Donna replied. "My Donna: It was a gift from my mom for my
mother gave it to me on my last birthday
birthday."

e.

Demonologist in their opening of The Conjuring film, as evidenced by the Hayes Brothers’
shooting script, is clear and unmistakable upon comparison of these two works. It amounts to a

The replication of this near identical copying by Defendants of the Annabelle

dl

593.

in

wholesale misappropriation of Plaintiff’s original expression found in The Demonologist.

ea

chapter of The Demonologist in their re-using the infringing opening footage from The Conjuring
film in their Annabelle film, is clear and unmistakable upon comparison of these two works. It too

594.

D

amounts to a wholesale appropriation of Plaintiff’s original expression found in The Demonologist.
In Plaintiffs “Enfield Voices” chapter of his book, part of this original expression

is his comparison of the Warren’s Enfield case with their investigation of the Amityville case. This
comparison is his protected expression, yet Defendant Wan who read Brittle’s book and said it
was the “scariest” book he ever read, misappropriated used this protected expression as the canvas
on which The Conjuring 2 movie of Defendants is based – that same comparison of those two
cases.
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595.

Additionally, another example of Defendants infringement is seen in a recurring

image in Defendants The Conjuring 2, the upside down crucifix. Again, this protected expression
is not Wan’s nor the Defendants independent creative effort, it is stolen from Plaintiff’s book. In
the Enfield voices chapter of The Demonologist it describes crucifixes inverting by themselves:

m

“Lorraine suddenly jumps up from the couch and strides purposefully
to the bedroom door. She then calls to Ed. Upon checking, the room
reeks of alcohol; and on Lorraine's dresser, an ornamental crucifix
set in a grotto is turned upside down!”
Even the demonic nun character in The Conjuring 2 was not Wan’s original idea as

co

596.

he claims. Ed Warren discusses seeing the Borley Nun in the Beyond Amityville chapter of The

e.

Demonologist:

ea

dl

in

“we' re going to England to try to get a photograph of the Brown Lady of
Raynham Hall…. Not far from there is Borley, the most haunted area in
England. Both Lorraine and I have seen the Borley Nun walking along the
road,…”

Wan did not create “The Nun” character, he took it from Brittle’s book. The infringement of

D

Brittle’s creative expression, his copyright protected subsidiary motion picture rights, his exclusive
right to authorize derivative works is incontrovertible.
597.

There is no question that if the trier of fact from the intended audience, the general

public, engages in a comparison of The Conjuring movie and The Demonologist or between the
Annabelle movie and The Demonologist, or even with The Conjuring 2 and Brittle’s book they
would conclude that from their perspective, the “total concept and feel” of the compared works
are sufficiently intrinsically similar to give rise to a valid infringement claim.
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D. The Extrinsic Test
598.

The Fourth Circuit uses both an intrinsic and extrinsic test to compare works for

copyright claims. To satisfy the Fourth Circuit’s extrinsic test, “a plaintiff must show—typically
with the aid of expert testimony—that the works in question are extrinsically similar because they
contain substantially similar ideas that are subject to copyright protection.” See Towler, 76 F.3d at
583. Accord Lyons Partnership, L.P. v. Morris Costumes, Inc., 243 F.3d 801 (4th Cir. 2001. To
make the analysis, the court must list and compare the elements of the works. To compare two

m

screenplays, for example, “a court must analyze both screenplays and the record, searching for

co

extrinsic similarities such as those found in plot, theme, dialogue, mood, setting, pace, or
sequence,” (See Towler, 76 F.3d at 583) which are the minimum protectable creative elements

e.

under the Copyright Act, in addition to any creative expression of the author which is also

in

protectable. Plaintiff believes that these protected “elements” are also shown in the chart of

599.

dl

substantial similarity, produced above.

Such an opinion of extrinsic similarity by an expert has already been publicly

ea

rendered by Dr. Bernice Murphy, Phd., of Trinity College. Dr. Murphy is an expert in the field of

D

horror in literature and film. Dr. Murphy has been the director of the college’s post-graduate
M.Phil in Popular Literature program since 2009. Her full CV is attached hereto as Exhibit 135.
Dr. Bernice Murphy, whose qualifications are impeccable, states in the book “Cinematic Ghosts:
Haunting and Spectrality from Silent Cinema to the Digital Era”, (Exhibit 19) that not only is there
substantial similarity between The Demonologist and Defendants Conjuring movie, she states the
entire opening of the movie is taken word for word and is the entire Annabelle chapter from
Plaintiff’s book:
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“Many of the beliefs espoused by the Warren’s during the film [The
Conjuring]—as well as, in particular, the “Annabelle” sequence—
appear to come word-for-word from Gerald Daniel Brittle’s The
Demonologist: The Extraordinary Career of Ed and Lorraine Warren
(first published in 1980).”
600.

Extrinsically the similarities between both of Defendants’ Annabelle and The

Conjuring 2, with the Plaintiff’s The Demonologist, such as those found in plot, theme, dialogue,

E. THICK vs THIN COPYRIGHT PROTECTION

Plaintiff believes that based on the facts and evidence presented above, some only

co

601.

m

mood, setting, pace, or sequence would also mean they pass the same extrinsic test.

recently discovered, that the Defendants’ movies are not based on historical fact, and that the

e.

Warrens Case files, are not factual, or even truthful – as they were represented to the Plaintiff to

in

be by the Warrens decades ago. The Warrens deceived the Plaintiff by representing to him when

dl

he wrote the book, that their files were factual source material. In reality The Demonologist is

ea

actually based on fictions created by the Warrens rather than fact, let alone historical facts. It is
similar to the Garton book (See supra ¶¶ 429-436.), in that Garton’s book was also written under

D

the “guise” of a non-fiction book, but in reality, it is not. Garton’s book was also based on fictions
created by the Warrens. As a result, The Demonologist is entitled to “thick” copyright protection.
Even if The Demonologist were found to be based on facts, which it clearly is not, it would still be
entitled to “thin” copyright protection.
602.

Nonfiction works contain a wealth of material, including facts, ideas, theories,

quotations and paraphrases from other works, and narration. In Feist Pubs., Inc. v. Rural Tel. Svc.
Co., Inc., 499 U.S. 340 (1991), the Supreme Court held that while copyrights do not apply to facts
themselves, "thin" copyright protection does exist for an original selection or arrangement of facts,
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‘but the copyright is limited to the particular selection or arrangement.’ Feist, 499 U.S. at 349-51,
111 S.Ct. 1282. Crane v. Poetic Products 593 F. Supp 2d 585, 590 (SD NY 2009). The author's
original contribution, whether in narration or in the expression of facts, ideas, theories, or research,
is clearly protectable. Copyright in nonfiction narratives stems not from research or the inclusion
of facts, ideas, or theories, but rather from two other sources: (1) the author's original narration and
original expression of facts, ideas, theories, and research, and (2) the author's original selection,
coordination, and arrangement of the material.
Plaintiff’s The Demonologist is not a mere “compilation” of facts previously in the

m

603.

co

public domain, nor is it a work of made of “low authorship” and “minimal creativity.”

Most copyright cases that relate to non-fiction works being accorded “thin”

in

604.

e.

F. Non-Fiction Does Not Mean Based on Historical Fact

dl

protection surround “historical works” or works based on “historical facts.” However, there are
numerous preclusions to any claim by Defendants that The Demonologist is based on “historical

ea

facts,” as discussed previously and more fully herein. If The Demonologist is not based on

D

“historical facts,” then this becomes yet another reason why Brittle’s work should be accorded
“thick” copyright protection.
605.

As part of his research for writing of The Demonologist, Mr. Brittle conducted

hundreds of hours of interviews.

He interviewed the Warrens and numerous people who

“believed” that they experienced paranormal activity found in cases that were investigated by the
Warrens. There is no proof that paranormal or demonic activity, no historical proof, or proof of
any kind that preternatural activity occurred in any of the Warren Cases. All Brittle received from
the Warrens was their Case Files, which they represented to him as being factual when in reality
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they only contained the recollections and remembrances of the Warrens and those that he
interviewed. As part of his research Brittle located and interviewed priests, exorcists, neighbors,
relatives, and others connected with the cases described by the Warrens. All that those people
could provide were their own personal remembrances and recollection of events, not any “concrete
proof” of any supernatural occurrences.
606.

As part of his research for writing of The Demonologist, Ed Warren also played

tape recordings for Brittle, purportedly documenting his interviews and experiences on certain

m

cases. Again, these recording are predominantly interviews of Warrens with others involved in

co

his investigations giving their recollections of event. These are remembrances and retellings of
events and not historical facts. The audio tape Ed Warren provided of “voices” in the Enfield Case

e.

has no provenance whatsoever. What we do know is that the children in the Enfield case publicly

in

admitted to faking the “voices’’ after the investigation became public, so as far as that tape being

607.

dl

“historical fact,” it is not.

When Ed Warren played interview tapes for Brittle, he repeatedly stopped the

ea

playback to provide commentary, and show or give Brittle additional relevant materials. Under the

D

Collaboration Agreement, Brittle received the exclusive right to use and commercially exploit the
information and content (even if the information and content was nonfactual, and it was) contained
in the tape recordings. He did not obtain ownership of the tape recording nor, if copyright
protection exists, in any copyright of the sound recording. Rather, what Brittle received was the
exclusive right to use information from the tape recordings. (An exclusive right that is still in full
force and effect as its term is for the duration of the copyright of The Demonologist, per the
Collaboration Agreement.)
608.

Brittle used all this information, including the hundreds of hours of interviews he
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did of the recollections of other people involved in these cases (some of which Brittle himself
taped), then combined all of this information and through his creative work and efforts wrote The
Demonologist, which he completed in 1980.
609.

As previously discussed in detail, the Warrens granted Mr. Brittle the exclusive

rights to use all of those stories, cases, Case Files and the materials associated with same (all
collectively the Warren Cases) that they passed on to him (prior to and including the date of the
June 26, 1980, the date of the recorded phone call between Brittle, Warren and Caroline Perron).

m

Without such exclusive use of the Warren Cases, the value of Mr. Brittle’s time and investment

610.

co

would be significantly damaged.

The Demonologist is an original creative expression of its author, Gerald Brittle. It

e.

is not a mere transcription or literal reproduction of any recorded interview. The dialogue

in

contained in The Demonologist is Brittle’s own creative amalgamation of the compendium of

dl

information and interviews collected by Brittle. The totality of information that Brittle amassed
was combined and merged by Brittle through his “creative expression.”
In addition, The Demonologist is not presented to the public as a non-fiction

ea

611.

D

compilation of historical facts. What is presented in The Demonologist is Brittle’s own expression
of the accounts and stories of people who claim that these supernatural “things” that happened to
them are real. The only thing about the Warren’s cases is that the Warren’s are real people, the
people in cases are real, and that the Warren’s investigated them. However, the Warrens have no
evidence to support that the claims made by these people they investigated are facts, historical or
otherwise. The people in these cases are real, but their claims of what they believed happened to
them are unsubstantiated. Brittle wrote accurately about what the Warrens and others told him–
which were only their remembrances and retelling of events and not fact.
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612.

In retrospect, given the facts delineated herein relating to the Warrens lack of

credibility, only discovered years after the book was written as discussed above, it means that,
especially without any evidence to support their claims, any retelling of events by the Warrens of
what happened in these investigations is more than suspect. Like the writer of “In A Dark Place”
stated, when the accounts of what the Warrens told him in that case did not add up he confronted
Ed Warren. Warren’s response was to say that all the people who come to them are “crazy” and if
the events don’t add up, “make it up.” See Exhibits 79 and 80. Brittle’s account of what the

m

Warrens’ and others told Brittle is truthful, but not factual or historical. The underlying accounts

of these accounts being historical facts.

There are a number of non-fiction books like The Demonologist, some very famous,

e.

613.

co

of both the Warrens and those involved cannot be ascribed to being factual and there is no proof

614.

dl

concrete proof of historical facts.

in

some reported in the news, that also recount events, but not historical events as they too offer no

An example of this is Whitley Strieber’s book Communion which is categorized as

D

ea

a non-fiction book. The Huffington Post in 2011 said of Striber and Communion:

See Exhibit 137 and at http://www.huffingtonpost.com/2011/09/07/communion-author-whitleystrieber_n_943681.html.
615.

However, The Demonologist is like Communion in that there are no historical facts
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contained in either work - the former about supernatural demonic entities and events, the later
about aliens. Like Communion, The Demonologist is also published under the guise of a nonfiction work. As the publisher of Communion states in its “blurb” about the author (See
http://www.goodreads.com/book/show/294285.Communion),
“Communion is “a non-fiction description of his experiences with
apparent alien contact.”
Exhibit 138. There has never been any proven historical fact that aliens exist, that they have come

m

to our planet, or let alone repeatedly abducted humans as claimed in Communion. There also has
never been any proven historical fact that supernatural demons exist, that they have possessed

co

humans as claimed by the Warrens in their Case Files and represented by the Warrens as fact to

e.

the Plaintiff, and their claims of “evidence” of same which he took at face value in writing The
Demonologist.

Like Communion, Plaintiff’s The Demonologist is a non-fiction description of

in

616.

dl

people’s claims of various experiences. In the case of The Demonologist, those experiences are

ea

with demonic supernatural entities. In The Demonologist, there is no proof based on historical facts
relating to those supernatural occurrences and entities. In The Demonologist, what is non-fiction

D

is the description of the various claims of individuals, not the events themselves for which there is
no proof of them ever actually taking place.

1. Defendants are estopped from claiming The Demonologist based on historical fact
617.

New Line is estopped from claiming that The Demonologist is based on anything

other than Brittle’s factual account of what is contained in the Warrens case files. In his opening
statement in the aforementioned JAMS arbitration (See Exhibit 139), New Line’s counsel, Mr.
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m

Michael O’Connor stated:

618.

co

Exhibit 38.

Brittle’s recounting of what people told him is factual. However, what they actually

e.

told him, their actual statements to Brittle, their recollections and remembrances do not equate to

in

historical facts. There is no proof that the events in the Warren’s case files are facts, let alone

dl

historical facts. Given the evidence of the Warren’s absolute lack of honesty as discussed herein
and Ed Warren’s admonition to writer Ray Garton to make things up, the Warrens have no

Additionally, because the information in The Demonologist is Brittle’s “true”

D

619.

ea

credibility nor does anything that is contained in their Case Files.

retelling of stories of what people told him, that does not in turn make what the Warrens. or the
people involved in the investigations, told him real of factual. If he was writing about John F.
Kennedy’s assassination and someone told him they saw a gunman on the grassy knoll of Dealey
Plaza and Brittle wrote about that, then Brittle’s recounting itself of what that person claimed could
be factual, but that person’s underlying story and actual claims would still not be. The resulting
book in that instance would be truthful; but, not based on historical facts. The claims of the subject,
contained in that book would just be their beliefs and remembrances as to what they saw (i.e., the
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gunman on the knoll) but, those beliefs do would not be historical facts. Even though newspapers
have widely reported the “story” of a gunman on the grassy knoll for years, and that story may
even be widely believed by millions – that still does not make it a fact, let alone a historical fact.
Brittle’s book is his “factual account” of what is in the “Warren Case Files”, as New Line’s
attorney stated. However, Mr. O’Connor is incorrect in trying to conflate Brittle’s accurate
retelling of what was represented to him by the Warrens and others, with what was told to him as
also being factual. Neither the Warrens nor Mr. O’Connor can use the Warrens duping Mr. Brittle

m

by stating their Case Files were based on evidence and facts, when clearly, they were not, to

co

somehow defend their improper conduct as detailed herein. Defendants cannot co-op Plaintiff’s
credibly to eradicate the Warrens’ own lack of credibility, facts and evidence. Nor can Defendants

While the Warrens and the people Brittle writes about may be real people, and while

in

620.

e.

conflate same to transform beliefs and remembrances into historical facts.

dl

the investigations may have taken place, and the description of the recollections of those people
Brittle writes about in his story are accurate in his “truthful” retelling of these persons’

ea

recollections as they were related to Brittle, none of that means that these same accounts rise to

D

the level of proven historical facts. Based on their position in the JAMS proceeding, New Line is
estopped from claiming Brittle’s book is based on historical facts.
621.

Additionally, it is important to note that New Line’s own lawyer, Michael J.

O’Connor, makes an additional and very significant admission in the aforementioned JAMS
hearing. Mr. O’Connor states unequivocally that the Defendants’ movies are based on the “same
Warren case files.” What he is referring to is that these Warren Case files in The Demonologist
are the same Warren Cases that Defendants used to make their franchise of The Conjuring movies.
New Line cannot now “walk back” this claim. New Line admits that it misappropriated and used
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the same Warren Cases that Brittle alone has the exclusive “right to use.”
622.

Moreover, this is also an admission that Defendant’s movies are the same subject

as Brittle’s book, clearly a violation of the no “Competing Work” provision of the Prentice Hall
Agreement as applied to Brittle’s subsidiary motion picture rights.
623.

That New Line claims they used Warren Cases and Case Files that appear in The

Demonologist for their franchise of The Conjuring movies is also an admission of their
infringement on Brittle’s copyright protected rights of distribution, reproduction, public

Brittle states in the preface of The Demonologist: "all the information presented in

co

624.

m

performance and exclusive right to authorize derivative works.

this book is true. These are real cases that happened to real people[.]" See Exhibit 140 (The

e.

Demonologist, preface.) The Demonologist is indeed a work of non-fiction in that it is a re-telling

in

of what these people believe happened to them. However, for example:

ea

dl

a)
a Raggedy Ann doll moving by itself, leaving notes, attacking a
human, being possessed by the spirit of a murdered child, nurses
communicating with a deceased human spirit (Annabelle); and

D

b)
children allegedly bringing spirits into their house after playing
with a Ouija board, that demonic spirit then bringing "six buddies"
along, those spirits causing "knockings, rappings, scratchings, [and]
poundings," moving furniture and ultimately causing the girls to levitate
(The Enfield Haunting)

are all the beliefs of what these real people state happened to them in the cases that were
investigated. It is real information insomuch as it is an accurate and factual recounting by Brittle,
told through his creative expression, of the events related to him by the Warrens, the subjects of
the investigations and the “witnesses” thereto. While the recounting by Brittle may be accurate
and factual, that does not mean that the underlying, claims by the Warrens and others, sans
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concrete proof, are themselves actual historical facts. In the case of the Warrens, what they told
and provided to Brittle for him to write in The Demonologist, has never been proven by evidence.
As such, The Demonologist is not based on “historical facts.” It is Brittle’s retelling of stories and
remembrances that others told him, which he then wrote through and with the lens of his creative
expression and as such the work should rise above the thin copyright protection accorded to
compilations of facts to being accorded “thick” protection.

Even if The Demonologist was purely a compilation of historical facts (which it is

co

625.

m

G. Even if The Demonologist was a compilation of historical fact it would still be
entitled to copyright protection.

not), copyright still protects Brittle’s creative expression, the aspects of the way that Brittle writes

Copyright in "historical accounts is narrow." Even where works of historical fiction

in

626.

e.

the stories in The Demonologist.

627.

ea

protection for the author.

dl

are accorded "thin" copyright protection rather than "broad" copyright protection, it is still

Again, The Demonologist is not a “historical account” for the reasons as discussed

D

herein. Claims of supernatural facts, where that the participants (i.e., Enfield children) admit to
have fabricated same are also neither facts nor historical facts.
628.

Since The Demonologist is not based on historical facts this is just another of many

reasons why thick copyright protection should to be applied to The Demonologist.

H. Plaintiff’s Creative Expression Gives Rise to Copyright Protected Elements in The
Demonologist
629.

In the preface to The Demonologist (Exhibit 140), Mr. Brittle explains part of the
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creative process that he used to select and distill what items he wrote about in his book from the

co

m

enormity of his raw source information:

Exhibit 140.

The information is “true” in that he accurately recounts it; but, that does not mean

e.

630.

In the preface, Brittle also explains certain literary techniques he employed in his

dl

631.

in

the underlying information is true.

writing, including but not limited to, reconstructions of dialogues and interviews to create and

ea

synthesize a dialogue derived from multiple sources and parties into a single or dual “active voice.”

D

This active voice literary technique employed by Brittle results in dialogue in The Demonologist
that he created -- dialogue that never actually took place. The dialogue Brittle wrote in The
Demonologist book is not an “exact replication” of what people said. Consistent with what Brittle
writes in the preface, the dialogue contained in the book (including that contained within quotation
marks therein) is Brittle’s perception of how he imagined such conversations took place after his
synthesizing and amalgamation of all of the information and interviews from the aforementioned
multiple sources, resulting in the “active voice.”
632.

The active voice and other techniques employed by Brittle are part of his creative
- 280 -

Case 3:16-cv-00908-JAG Document 11-1 Filed 03/29/17 Page 40 of 81 PageID# 1171

expression that he used in writing his book resulting in Brittle’s protected expression within the
book. Brittle’s protected expressions contained in The Demonologist were copied and infringed
upon by the Defendants, as shown in the similarity chart found in this Complaint. This is further

e.

co

m

verified by Brittle as the preface of The Demonologist continues:

In Chapter II of The Demonologist, Mr. Brittle relates an event that purportedly

dl

633.

in

Exhibit 140.

occurred in 1972, where the Warrens were asked to investigate an unusual occurrence at West

D

ea

Point:

Exhibit 143, Page 22 at ¶3.
634.

Mr. Brittle uses the active voice as a literary technique to relate the story:
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Exhibit 143, Page 23 at ¶5.
Mr. Brittle uses the active voice literary device throughout The Demonologist as a

m

635.

co

story-telling technique – his protected creative expression - to tell his The Demonologist narrative
as the author. The technique conveys information about events and circumstances. The author’s

In addition to the active voice creative work of the author, phrases like the one in

in

636.

e.

“quotes” are not a transcription of spoken words.

dl

the above passage, “the major almost broke into a grin,” is not something that could ever be
transcribed from a tape. It is clearly the author’s creative expression. The Demonologist is filled

ea

with this type of creative expression. Again, Brittle’s own preface states that the conversations

D

contained in the chapters of the book are “necessary reconstructions of dialogue as Ed and Loraine
Warren [and others involved] recall the event.” Exhibit 140. Reconstructions and imaginings of
how these conversations took place, not transcriptions. These reconstructions and imaginings are
Brittle’s creative expression and are the result of his combining a variety of information and
separate accounts of events from the Warrens and other parties involved in each of the cases,
through his creative filter, that results in each of the chapters contained in The Demonologist.
637.

In Chapter III of The Demonologist, entitled “Annabelle,” Mr. Brittle uses the

active voice literary technique as his creative expression to relate a story of paranormal activity
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regarding a Raggedy Ann doll, claimed to be home to a spirit named Annabelle Higgins.
638.

Mr. Brittle wrote the Annabelle chapter of The Demonologist in 1980, describing

events that occurred in 1974. Mr. Brittle questioned and interviewed the Warrens as well as the
nurses, the boyfriend, the priest, and the exorcist depicted in the chapter. Armed with a bevy of
information from multiple sources, some of it consistent and some of it conflicting, Mr. Brittle
then, as an author using his creative expression, synthesized, distilled and reduced all that
information into the Annabelle chapter in The Demonologist. There is no transcription or
It is a reduced, amalgamated

m

reproduction of a single taped interview with the Warrens.

co

reconstruction from the imagination of the writer, Brittle, and through his creative expression his
conveying how he imagined these conversations to have taken place.

The Annabelle story included in The Demonologist purports to be the true

e.

639.

in

recollections of those involved, which Mr. Brittle tells through his own creative literary device as

dl

his version of the story as a reimagining of an interview recorded by Ed Warren. In fact, the
dialogue in the chapter is not mechanically transcribed from any tape recording made by Ed

ea

Warren. The same is true of the rest of The Demonologist. The events described by Mr. Brittle are

D

not historical, no proof exists that they actually ever happened. The dialogue Brittle uses to
describe these recollections is his independent creation, the author’s reimagined reconstruction
using literary techniques and creative expression which are all protected.
640.

In a letter of June 14, 1980, from Brittle to one of the nurses described in the

Annabelle chapter, Brittle seeks confirmation from the nurse that his revisions and modifications
to the story incorporate the nurse’s own account, remembrances and claims, separate from the
Warren’s accounts, as she herself related them to Brittle. The version of the Annabelle story the
nurse told Gerald Brittle recounts conflicting and different information at times from the version
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of events told to Brittle by the Warrens. See Exhibit 141.
641.

If Mr. Brittle had merely transcribed a tape recording of Ed Warren’s, his letter to

the nurse would not say,
“I have amended the questions and answers to reflect the statements
you made the other day…”
Exhibit 141. This letter further proves Brittle, as the author, used his creative expression to
synthesize, distill, and reduce information from a number of sources into a reimagined recreation

m

that became the dialogue in the final Annabelle chapter in The Demonologist. The letter also

co

establishes that the “interview” between Ed Warren, the nurses and the boyfriend in the Annabelle
chapter of The Demonologist was not a transcription of any tape. The letter confirms the

e.

“interview” is an amalgamation of a number of sources of information and after Brittle’s synthesis,

in

distillation and reduction of same. The nurse verifies this when she sent Brittle back the pages

dl

from the Annabelle Chapter that were changed to accommodate her version of events that differed

642.

ea

from Ed Warrens. See Exhibit 142.

Plaintiff anticipates that Defendants will try to take the sentence from the Goetz

D

Letter (Exhibit 141) out of context where Brittle writes, “Please understand that I cannot stray that
far from the true facts of the case…” Exhibit 141. However, Plaintiff must again point out that any
and all facts he received from the Warrens and their Case File he took at face value – based on the
Warrens representation and warranty to him that the source material was based in evidence (which
the Warren’s seemed to always not provide for one reason or another) and fact (which there was
no concrete physical evidence to support.)
643.

The Annabelle chapter, and “reconstructed” interview therein, is a product of

Brittle’s protected creative expression -- a protected expression that the Defendants copied and
- 284 -

Case 3:16-cv-00908-JAG Document 11-1 Filed 03/29/17 Page 44 of 81 PageID# 1175

infringed upon. It is most certainly not the product of any rote and mechanical transcription of
any tapes from the Warrens.
644.

Even if The Demonologist recites words exactly as spoken by Ed or Lorraine

Warren, in real time or recorded, which it does not, the Warrens’ spoken word alone is not subject
to copyright protection. Copyright only applies to creative works of authorship that are affixed in
a tangible medium.
645.

Just as proofreaders and editors do not obtain copyright rights in works they edit,

m

and actors do not become copyright owners by suggesting script changes, neither Ed nor Lorraine

co

Warren became co-authors of The Demonologist by providing information, revisions, recollections
or comments to Mr. Brittle.

Mr. Brittle’s creative expression as an author is protected from infringement by the

e.

646.

dl

in

Copyright Act as discussed more fully below.

647.

ea

XI. The Extrinsic Test – Objective Analysis Requirement.
In the Fourth Circuit, the precedent is to require copyright plaintiffs to prove the

D

“extrinsic” similarity prong, as an objective match between the copyright-protectable elements of
an original work and a purported copy. In Copeland v Bieber, No. 14-1427 (4th Cir. 2015) the
court held:
“The “extrinsic inquiry is an objective one,” looking to specific and
“external criteria” of substantial similarity between the original
elements (and only the original elements) of a protected work and an
alleged copy. Universal Furniture 618 F.3d. at 435-36; see also Dawson
v. Hinshaw Music, Inc., 905 F.2d 731, 732-33 (4th Cir. 1990). Because
the inquiry is objective, expert testimony often will be relevant.
Universal Furniture, 618 F.3d at 435. And because it is focused only on
the original elements of the copyrighted work, a court examining
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extrinsic similarity must first engage in a process we sometimes call
“analytic dissection,” separating out those parts of the work that are
original and protected from those that are not. See id.”
648.

Based on the foregoing Plaintiff believes he is entitled to “thick” copyright

protection given the facts. Even if this Court disagrees he is still, at a bare minimum, entitled to
“thin” copyright protection which extends to the plot, theme, dialogue, mood, setting, pace,
characters or sequence of events.
649.

The Plaintiff’s Annabelle chapter of The Demonologist, when compared to the

m

Defendants’ The Conjuring and Annabelle movies, shows evidence of direct copying and bears a

co

substantial, if not striking similarity in their expression – i.e., in plot, theme, dialogue, mood,
setting, pace, characters and sequence of events as discussed below – all Plaintiff’s protected

e.

expression. Even if Plaintiff’s work were only accorded thin protection his work still has

The “Sequence of Events” chart below evidences an example of the protected

dl

650.

in

protection.

ea

sequence of events that Defendants copied and infringed upon:

D

SEQUENCE OF EVENTS – (PROTECTABLE ELEMENTS)
Shooting Script

The Demonologist

Ed and Lorraine interview the nurses at their
apartment. The interview is recorded on
16mm film.

Ed and Lorraine Warren get referred the case
of two nurses that may have been attacked by
a “negative spirit.”
Ed and Lorraine drive to meet the nurses at
their apartment to interview them. The
interview is recorded on audio tape

Ed Warren asks the nurses to tell their story
from the “start.”

Ed Warren asks them to tell the “whole story
right from the beginning.”
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Shooting Script

The Demonologist

The nurses tell Ed and Lorraine about the
“Annabelle” doll.

The nurses tell Ed and Lorraine about the
“Annabelle” doll.

Then almost immediately tell the Warrens
that the doll moves on its own.
The camera “smash cuts” to the Annabelle
doll.
The nurses tell the Warrens recount that they
would find notes – written by the Annabelle
doll that would say “MISS ME?”
The nurses thinking the doll is possessed get
in touch with a medium. The nurses learn
from the medium that that a seven-year-old
girl named Annabelle Higgins had died in this
apartment.

The nurses tell Ed and Lorraine that the doll
moves on its own.
The nurses point to the doll

m

co

e.

The girls give the spirit of Annabelle
permission to move into the doll

dl

in

The girls give the spirit of Annabelle
permission to move into the doll

The nurses tell the Warrens that they would
find notes – written by Annabelle that say
“HELP US”
The nurses thinking the doll is possessed get
in touch with a woman who’s a medium….
They learn that a little girl died on the
property which the apartment building is built
on…. She was seven years old and her name
was Annabelle – Annabelle Higgins

The nurses recount the story of the “small
statue” that lifted up across the room.

ea

The nurses recount the story of the “small
statue” that flew across the room.

Ed tells the nurses that they inadvertently
brought an evil spirit into their lives

D

Ed tells the girls it was a mistake
acknowledging the doll and that they gave it
permission to infest their lives
651.

Plaintiff’s protected expression in his Annabelle Chapter of The Demonologist was

first used and infringed on by Defendants in their The Conjuring movie.
652.

Plaintiff’s protected expression in his Annabelle Chapter of The Demonologist was

again used by Defendants when they reused the Annabelle sequence footage from their The
Conjuring movie again in their Annabelle movie.
653.

In short, Defendants have taken protected elements of the Brittle book and that are
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original and qualitatively important to Brittle’s The Demonologist and infringed upon same in their
The Conjuring, The Conjuring 2 and Annabelle movies. Upon information and belief Defendants
are doing the same with their Annabelle 2 and The Nun movies.
654.

Furthermore, the selection, arrangement, and combination of elements in Brittle’s

The Demonologist are original and qualitatively important to the Brittle book. The Defendants’
franchise of The Conjuring, The Conjuring 2 and Annabelle movies copies both individual
elements, and the sequence, selection, arrangement, mood, themes, dialogue, and combination of

For the foregoing reasons, the Defendants entire franchise of The Conjuring movies

co

655.

m

elements, from Brittle’s The Demonologist.

are at best substantially similar expression and have a substantially similar concept and feel to

e.

Brittle’s The Demonologist. At worst, the Defendants have engaged in direct copying of the Brittle

in

book. Defendants have directly, contributorily, and vicariously infringed Brittle’s copyrighted

dl

work

D

ea

XII. PLAINTIFF’S STATE LAW CLAIMS RELATING TO HIS PROPERTY
UNRELATED TO ANY COPYRIGHT TO THE DEMONOLOGIST
A. State Law Claims Not Preempted by Copyright Claim: No Construct of Copyright
Act Applies to Plaintiff’s Property
656.

Plaintiff’s property relating to his state law claim, his exclusive contract “right to

use” the Warren Cases, is not protected under the Copyright Act.
657.

Plaintiff’s exclusive rights granted under the Collaboration Agreement give him

the exclusive right to use the Warren Cases. This exclusive right exists independent of any
copyright protected original expression. Thus, the theft of Plaintiff’s exclusive right to use the
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Warren’s Cases, Case Files and related materials is not preempted by the Copyright Act. Plaintiff’s
exclusive right to use the Warren Cases are rights based in contract. They are not the expression
of an original idea. These contract rights are not copyrightable and therefore are not subject to the
protections of the Copyright Act. For all the foregoing reasons, and those others stated by Plaintiff
herein, his state law claims relating to his exclusive rights in the Warren Cases are not preempted
by the Copyright Act. Rosciszewski v. Arete Associates, Inc., 1 F.3d 225 (4th Cir. 1993).
658.

The Collaboration Agreement clearly spelled out the contractual rights and

m

obligations of each party, including Brittle’s exclusive right to use the Warren Cases. The

co

Copyright Act does not preempt state law claims that exist between co-owners, nor does it preempt

obligations between the co-owners.

Plaintiff’s state law claims flow from Defendants’ willful and unlawful use of

in

659.

e.

claims between a co-owner and third party with respect to contravention of the rights and

dl

property belonging to Plaintiff – his exclusive rights to use and exploit the Warren Cases and
related materials as granted to Plaintiff by the Warrens under the Collaboration Agreement.
Plaintiff’s exclusive property (i.e., the right to use the Warren Cases) is not

ea

660.

D

copyright protected, and no copyright claim to said exclusive right to use the Warren Cases, Case
Files or related material thereto is alleged by Plaintiff. Plaintiff’s state law claims are in part that
the Defendants interfered with his ownership rights and revenues/royalties he would have been
due under his agreements with Warren (and Prentice Hall), and such interference allowed
Defendants to generate over a half a billion dollars in revenue based on their interference with his
ownership. This is distinguishable and different from a copyright claim and, as such, his state law
claims are not pre-emptible by the Copyright Act.
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B. State Law Claims Not Preempted by Copyright Claim: No Construct of Copyright
Act Applies to Conversion Under Virginia Law
661.

Virginia has adopted an expansive definition of conversion. Marsteller v. ECS Fed.

1 :13cv593 (ED Va. 2013). Under Virginia law, conversion applies to the possession of electronic
copies of documents, even though the originals remain in the possession of the plaintiff. EI DuPont
DeNemours & Co. v. Kolon Indus. Inc., 688 F. Supp.2d 443, 455 (E.D. Va., 2009).
662.

Under Virginia law, "a person is liable for conversion for the wrongful exercise or

assumption of authority over another's goods, depriving the owner of their possession, or any act

m

of dominion wrongfully exerted over property in denial of, or inconsistent with, the owner's

While a claim for conversion traditionally has been a means to recoup tangible

e.

663.

co

rights." Simmons v. Miller, 261 Va. 561, 582, 544 S.E.2d 666 (2001).

property, "courts have recognized the tort of conversion in cases where intangible property rights

in

arise from or are merged with a document." Combined Insurance Co. of America v. Wiest, 578

dl

F.Supp.2d 822, 835 (W.D. Va. 2008) (citing United Leasing Corp. v. Thrift Ins. Corp., 247 Va.

664.

ea

299, 304, 440 S.E.2d 902 (1994)).

Contract rights are property rights. See Dunlap v. Cottman Transmission Sys.,

D

754 S.E.2d 313, 287 Va. 207 (Va., 2014) ('[T]he right to perform a contract and to reap the profits
resulting from such performance ... are property rights which entitle each party to protection, and
to seek compensation by action in tort for any injuries to such contract.'"); Johnson v. Gustafson,
201 Minn. 629, 277 N.W. 252, 254 (1938) ("[T]he interest in a contract being a property right, a
party thereto has a right of action against persons who are by their conduct substantially interfering
with the performance thereof."); Barr v. Essex Trades Council, 53 N.J. Eq. 101, 30 A. 881, 885
(1894) ("A man's business is [his] property."); Carolina Overall Corp. v. East Linen Supply, Inc.,
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8 N.C.App. 528, 174 S.E.2d 659, 661 (1970) ("The theory of the doctrine which permits recovery
for the tortious interference with a contract is that the right to the performance of a contract and to
reap the profits therefrom are property rights which entitle each party to protection and to seek
compensation by action in court for an injury to such contract.").
665.

Plaintiff’s misappropriation claim is not preempted because his contractual rights,

(i.e., his exclusive right to use the Warren Cases, Case Files and related material) are his property
rights that were, and remain, contractually protected by the underlying agreements as discussed

m

above (i.e., the Collaboration Agreement). Plaintiff’s contractually protected property rights are

666.

co

qualitatively different from those protected by Copyright Act.

In the instant matter, Defendants misappropriated Plaintiff’s property (i.e., his

e.

exclusive the right to use the Warren Cases, Case Files and related materials) were a part of the

in

rights granted to him contractually under the Collaboration Agreement. These state law claims

the Copyright Act.

dl

related to the misappropriation of Brittle’s exclusive property rights thereto are not preempted by

A contract claim is not preempted by the Copyright Act when it is asserted to

D

667.

ea

C. State Law Claims Not Preempted by Copyright Claim: Extra Element and Alternate
Theory Exists for State Law Claims

protect rights outside the Copyright Act or contains an “extra element.” There is also no federal
preemption if an extra element is required instead of or in addition to the acts of reproduction,
performance, distribution, display or authorizing a derivative work, to constitute a state-created
cause of action. In the instant matter, the misappropriation, trespass to chattels, conversion and
statutory business conspiracy claims are also not preempted by the copyright claim for two
separate and independent reasons:
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(i)

Defendants’ acts of infringement of The Demonologist, a copyright

protected written work, are totally separate and unrelated to the act of
misappropriation, trespass, conversion of Plaintiff’s exclusive right to use the
Warren Cases and statutory civil conspiracy claims; and
(ii)

Defendants’ acts of misappropriation of Plaintiff’s rights in the Warren

Cases separately satisfy the extra element test, and as such Plaintiff’s state law
claims are not preempted by the federal infringement claims.
Plaintiff additionally contends that Defendants acted with “legal malice,”

m

668.

co

intentionally, purposefully, and without lawful justification, in their misappropriation of Plaintiff’s
property (i.e. his right to use the Warren Cases), and such malice also satisfies the extra element

For all of the foregoing reasons, Plaintiff’s state law claims are not preempted by

dl

the federal infringement claims.

in

669.

e.

requirement.

670.

ea

XII. TRESPASS TO CHATTELS AND CONVERSION
"A trespass to chattels occurs when one party intentionally uses or intermeddles

D

with personal property in rightful possession of another without authorization," and "the chattel is
impaired as to its condition, quality, or value." Am. Online, Inc. v. LCGM, Inc., 46 F. Supp. 2d
444, 451-52 (E.D. Va. 1998) (citations omitted) (internal quotation marks omitted). Similarly, "[a]
person is liable for conversion for the wrongful exercise or assumption of authority over another's
goods, depriving the owner of their possession, or any act of dominion wrongfully exerted over
property in denial of, or inconsistent with, the owner's rights." Simmons v. Miller, 544 S.E.2d 666,
679 (Va. 2001).
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671.

Defendants clearly, and with malice, committed trespass to chattels and conversion

of the Plaintiff’s property, namely his right to use the Warren Cases, Case Files and materials
related thereto, As a result under Virginia Law plaintiff is entitled to disgorgement of
Defendants profits derived from such unlawful and unauthorized trespass and conversion of
his property.
672.

If Defendants are not enjoined from their continuing trespass and misappropriation

of Plaintiff’s property by preliminary and permanent injunction, they will continue to do so with

m

impunity as evidenced by their most release of the motion picture, The Conjuring 2, on June 10,

co

2016 and their announcement release of their Annabelle 2 movie scheduled for August 11, 2017,

commence within the next seven weeks.23

e.

and of the imminent productions of their The Nun movie, which upon information and belief will

Plaintiff seeks an accounting for Defendants’ motion pictures, which have

dl

673.

in

XIII. ACCOUNTING CLAIM NOT PREEMPTED

generated nearly one billion dollars at the box office.

The monies generated arise from

ea

Defendants’ misappropriation of Plaintiff’s property, namely his right to use the Warren Cases,

D

Case Files and materials related thereto. There is no construction of the Copyright Act with regard
to the accounting claim alleged herein. Moreover, because the Plaintiff’s complaint also relies on
the alternative theory that Plaintiff is entitled to an accounting for proceeds based on the
misappropriation of the property owned by him, irrespective of any infringement claim thereto,

23 Defendants New Line and Warner Brother just announced on February 2, 2017 that they hired director Corin
Hardy to direct The Nun “spinoff from The Conjuring 2” (Exhibit 145). On February 7, Mr. Hardy on his Twitter
account show a picture of him with James Wan and New Line Executives for his “1st Studio Meeting on the
#TheNun…” (Exhibit 146). The industry trade website IMDB lists The Nun movie being in preproduction as of
February 3, 2017, (Exhibit 147). Since the Directors Guild of America contract mandated preproduction period for a
movie is eight weeks, the expectation is that the Defendants will commence principal photography on the nun on or
about April 3, 2017.
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there is no copyright preemption with regard to said accounting claim.
674.

Plaintiff’s complaint relies in part on theories of ownership and recovery of

proceeds arising from the Prentice Hall Agreement, and the addenda thereto, and other state law
bases not under the Copyright Act. Plaintiff’s claims for Defendants’ failure to account for
proceeds derived by their misappropriation of Plaintiff’s property do not arise under federal law.
XIV. DEFENDANT’S MISAPPROPRIATION OF PLAINTIFF’S PROPERTY
675.

Separate and distinct from the aforementioned federal infringement claims are

m

Plaintiff’s state law claims which flow solely from his exclusive right to use the Warren Case,

co

Case Files and related materials under the Collaboration Agreement (i.e., Defendants’

e.

misappropriation of Plaintiff’s property, trespass to chattels and statutory business conspiracy) that
Defendant New Line knowingly and willfully made.

When Defendants misappropriated Plaintiff’s property, they did so with malice and

in

676.

677.

ea

and Case Files.

dl

a knowing, willful and wanton disregard for Plaintiff’s exclusive right to use the Warren Cases

These Warren Cases, Case Files and related materials that Plaintiff has the

D

exclusive “right to use” include, but are not limited to, the Perron Farmhouse/The Conjuring,
Annabelle, Amityville, Enfield and Borley Rectory/Borley Nun investigations, Cases and Case
Files of the Warrens. These Warren Cases in which Plaintiff owns the exclusive “right to use”
also include all cases investigated by the Warrens up to and including June 26, 1980, as confirmed
on the June 1980 recorded call.
678.

Defendants knowingly misappropriated and stole Plaintiff’s aforementioned

property. Defendant New Line conspired with Lorraine Warren and then entered into the New
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Line Lorraine Warren Agreement knowing that Warren did not own the property it sought to
purchase. Defendants’ actions were a conscious and calculated effort to circumvent Plaintiff so
that they could make their films without his consent and agreement. This aforementioned conduct
by Defendants has significantly damaged, and continues to damage Brittle.
679.

Defendants have clearly shown, by releasing three motion pictures (The Conjuring,

The Conjuring 2 and Annabelle) using the property they misappropriated from the Plaintiff (i.e.,
his contractual right to use the Warren Cases, Case Files and related materials), and their

m

announced production and release of a three more motion pictures, also using the property they

co

misappropriated from Plaintiff, that if they are not stopped by this Court they will continue to
knowingly and illegally misappropriate Plaintiff’s property.

In 1978, Gerald Brittle entered into a Collaboration Agreement with the Warrens,

e.

680.

in

where Ed and Lorraine Warren gave Brittle the exclusive right to use the Warren Cases, Case Files

The Demonologist book.

The following is a list of the Warren Cases that appear in The Demonologist book:

ea

681.

dl

and related materials. Exhibit 5 at 11. Some, but not all, of these Warren Cases were included in

D

Chapter 1. Beyond Amityville: Warren Case is an abridged version of the Warrens
involvement in Amityville.
Chapter 2. Art and Apparitions: Childhoods, courtship, painting. Warren Case of Mr.
Greer, 1972, the West Point Military Academy. Spirit phenomena explained. The Borley
Rectory (Borley Nun) case is mentioned on page 30.
Chapter 3. Warren Case of Annabelle doll.
Chapter 5. A Conjuring Book for Christmas: Warren Case of the Fosters, 1978 Cape
Cod. Mother bought daughter an occult book on conjuring for Christmas. 3 children
experienced phenomena - Abbey, Joel, and Hannah or Joel Erin and Meg.
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Chapter 6. Of Unworldly Origin: Warren Case of Steven Zellner, from Pennsylvania
known also as the Mirror Magic. Case also mention of the "Phantom" game of chicken on
the highway.
Chapter 7. Infestation: Warren Case of the Fosters revisited.
Chapter 8. Oppression: Two Cases in this chapter. First Warren Case, the case of the
Carlsons who purchased an old New England Inn. A entity that was oppressing them had
spirited two people away in the past. Second Warren Case is of Patricia Reeves and her
partner purchased an old colonial home in upper New England, April 1978. Many
elements involved. Patricia resorted to witchcraft in depression and found prosperity.
Later they learned that the farmhouse they bought had previously been owned by a black
witch.

co

m

Chapter 9. A Family Under Attack: Warren Case of the Bedfords. 60-day assault of the
family from March 3rd, 1974. Daughter (Vicky) 18 used a Ouija board and invited
disaster. Vicky and her 15-year-old brother were kept under tight leash. Strict religious
upbringing.

in

e.

Chapter 10. Deliverance: this is a very detailed. This whole chapter continues in detail
about the Warren Case of the Bedford assault, and eventual deliverance through exorcism
by a priest, Father Roark. Ed believed an incubus to be involved, attracted but by the girl.
The reason of the strength of the assault.

dl

Chapter 11. A Servant: Warren Case of Kendra, the Black Veil and the oak cup. A Wolf
like possession brought on by ritual witchcraft desire for a boy.

ea

Chapter12. The Entity Returns: Warren Case of Robert Goldstrum and daughter, the
Borne Witch.

D

Chapter 13. Soul in Hostage: Warren Case from 1971. Concerns the upstate mental
hospital rescue of young man diagnosed with schizophrenia. Warren Case of a 25-yearold Hispanic woman came under possession by use of an automatic writing device.
Chapter 14. The Enfield Voices: The Warren Case of the Enfield poltergeist.

682.

Other Warren Cases were given to Brittle by the Warrens, but could not be included

in the initial volume of The Demonologist due to page limitations imposed by the publisher.
However, Ed Warren and Brittle always envisioned that these additional Warren Cases, given to
Brittle under the Collaboration Agreement, would be used in either a second volume of The
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Demonologist or alternatively an updated version of the “Work” (i.e. The Demonologist). As more
fully explained below, one of these additional cases is that of “The Bewitched Farmhouse.”
683.

Under the Collaboration Agreement, Brittle at all times retains the exclusive right

to use the aforementioned Warren Cases, Case Files and related materials used in the original The
Demonologist and the additional Warren Cases given to Brittle by the Warrens that did not make
it into the initial version of the book.
684.

The Defendants used five of the Warren Cases in making their already released, to

D

ea

dl

in

e.

co

m

be released and announced movies. Same appear in the chart below:

///
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THE DEMONOLOGIST
CHAPTER TITLE /CHAPTER
AND/OR CASE FILE USED BY
DEFENDANTS

THE CONJURING

ANNABELLE/ CH. 3
PERRON FARMHOUES CASE

m

DEFENDANTS FILMS
USING PLAINTIFF’S
RIGHT TO USE
WARREN CASES, CASE
FILE AND RELATED
MATERIALS

e.

ANNABELLE/ CH. 3
ANNABELLE CASE

in

ANNABELLE 2

ANNABELLE/ CH. 3
ANNABELLE CASE

co

ANNABELLE

THE ENFIELD VOICES/ CH 14
AMITYVILLE /CH 1
AMITVILLE CASE
ENFIED POLTERGEIST CASE
ART AND APPARITIONS/CH.2
BORLEY RECTORY (BORLEY
NUN) CASE

ea

dl

THE CONJURING 2:
THE ENFIELD
POLTERGEIST

685.

D

THE NUN

Per the exclusivity provision of the Collaboration Agreement, no other party may

obtain or use any of the Warren Cases, Case Files and related materials given to Brittle by the
Warrens. This exclusivity encompasses the materials that make up the Warren Cases, including
but not limited to the vocal recollections of the Warrens given to Brittle along with the associated
cases, case files, proprietary information, etc.
686.

Brittle at no time has given the Defendants permission to use his property, (i.e., his

exclusive right to use the Warren Cases, Case Files and related materials).
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687.

Once a Warren Case was given to Brittle under the Collaboration Agreement it

became Brittle’s property to use exclusively for the “life of the work.” Exhibit 5 at 7 & 11. The
Collaboration Agreement defines the “Work” as The Demonologist book. Exhibit 5 at ¶ 2. For
works written after 1976 (i.e., The Demonologist), the US Copyright office defines the life of a
work as the natural life of the Author plus an additional seventy years. As a result, per the
Collaboration Agreement, Brittle has the exclusive right to use the Warren Cases (i.e. all those
cases give to Brittle by the Warrens) for a minimum another seventy years. No other party may

The Collaboration Agreement prohibits any party entering into a deal with the

co

688.

m

use the Warren Cases.

Warrens to use any of the aforementioned Warren Cases, Case Files and related material that

Defendants knowingly ignored Brittle’s property, his contractual exclusive right to

in

689.

e.

Brittle already has the exclusive contractual right to use.

dl

use the Warren Cases, Case Files and materials under the Collaboration Agreement. Defendants
misappropriated Plaintiff’s property, and then used that property to unjustly enrich themselves by

D

ea

nearly one billion dollars to date.

A. Defendants’ Fraudulent Use of Illegal Contracts To Misappropriate Plaintiff’s
Property and Separately Infringe on his Subsidiary Motion Picture Rights
690.

In 2011, New Line had Lorraine Warren executed, for the exclusive and irrevocable

benefit of New Line, an “exclusive” license for the rights to the:
(i) totality of her (and Ed Warren’s) career, experiences and life work; and, as
a paranormal investigator; and,
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(ii) any and all of the Warren’s Cases, Case Files and related materials; and,
(iii) all owned or controlled literary works of Warren’s; and,
(iv) all of her paranormal investigations.
This exclusive and irrevocable direct deal between Warren and New Line is referred to herein as
the “2011 OQA” Exhibit 6.
691.

The 2011 OQA defines the “Property” starting on Page 1 as follows:
“As used herein, the "Property" shall mean:

e.

co

m

(b) Seventy-Five (75) case files in their entirety ("Case Files") from the
Warrens' paranormal investigations case file library ("Case File Library"),
including but not limited to, the loglines ("Loglines", and each a "Logline")
and the case file summaries ("Summaries", and each a "Summary") to be
prepared by Owner hereunder, interviews, case histories, photographs,
notes, timelines (including the Perron family timeline prepared by Andrea
Perron), and specifically including the following Case Files: "The
Conjuring"/ Perron family Case File and "Satan's Harvest".

ea

dl

in

(c) Any and all right, title and interest in and to the entire life stories of
the Warrens ("Life Story Rights"), including, without limitation, all
events, occurrences, experiences, stories, episodes, incidents,
transactions and affairs related thereto or occurring therein, including
without limitation, all paranormal investigations and paranormal
experiences of the Warrens.

D

d) Any and all rights and interests of every type and nature heretofore
or hereafter acquired by Owner with respect to the Property.”\

Exhibit 6 at pg. 1 (Emphasis added).
692.

The 2011 OQA violates the Collaboration Agreement, which specifically prohibits

either Brittle or Warren from granting any license or transferring any rights whatsoever to The
Demonologist without the express and unanimous consent of both of them. Exhibit 5 at “8”
(Collaboration Agreement at “8.”).
693.

New Line never obtained Brittle’s consent for or to the 2011 OQA. Mrs. Warren
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could not, as Defendants well knew, grant any rights in or to the Warren Cases, Case File or related
materials that she previously gave exclusively to Brittle under the Collaboration Agreement,
including but not limited to the Warrens’ vocal recollections, stories, cases, tape recordings,
proprietary information and case files pertaining to their paranormal investigations (all collectively
the “Warren Cases”). No cases that the Warrens investigated up to and including the date of the
1980 recorded phone call, nor any used by Brittle in his writing The Demonologist, can ever be
used by New Line as the right to use same belongs exclusively to Brittle. Any use of these by New

m

Line can only be accomplished through Defendants’ misappropriation of Brittle’s property and

694.

co

rights thereto, which Defendants did knowingly and with malice.

Under the terms delineated in the Collaboration Agreement, Mr. Brittle and the

e.

Warrens state that they agree to collaborate on “The Demonologist (hereinafter referred to as "the

in

Work”), dealing with the Subject’s [Warren’s] lives and experiences as psychic investigators.”

695.

dl

Exhibit 5 at ¶2.

Because of the foregoing clause in the Collaboration Agreement, which must be

ea

read in conjunction with the exclusivity language contained in the 1978 Collaboration Agreement,

D

New Line could not have obtained, as it lists under the 2011 OQA:
“Property”, “Any and all right, title and interest in and to the entire life
stories of the Warrens including, without limitation, all events,
occurrences, experiences, stories, episodes, incidents, transactions and
affairs related thereto or occurring therein, including without limitation,
all paranormal investigations and paranormal experiences of the
Warrens.”

Exhibit 6 at Pages 1- 2. As shown above, the right to use the Warren Cases, Case Files and related
materials previously given to Brittle exclusively to use under the Collaboration Agreement means
that those cases could not be again given to New Line by Lorraine Warren as they were already
- 301 -

Case 3:16-cv-00908-JAG Document 11-1 Filed 03/29/17 Page 61 of 81 PageID# 1192

Brittle’s under the exclusive right to use provision in the Collaboration Agreement.
696.

Despite the language contained in the 2011 OQA, New Line could not have

obtained as “Property”, “Any and all rights and interests of every type and nature heretofore or
hereafter acquired by Owner with respect to the Property.” The Warrens Cases, Case Files and
related materials previously given to Brittle exclusively under the 1978 Collaboration Agreement
preempt same from being included in the 2011 OQA and transferred by Lorraine Warren to New
Line.
Separately, above and beyond any misappropriation by Defendants, the no

m

697.

co

“Competing Work” provision in the Prentice Hall Agreement is an absolute and total bar, a
separate threshold, to any movie that is based on the same “subject” as The Demonologist book

e.

including:

in

(i) “The extraordinary career of Ed and Lorraine Warren,” their lives and

dl

experiences as paranormal investigators; or
(ii) any case, investigation, Case File of the Warrens or any related material that

Even without the threshold bar of the no “Competing Work” provision, the

D

698.

ea

to that is contained in The Demonologist.

Collaboration Agreement prevents any of the Warren Cases, given to Brittle by the Warrens, from
being included in the 2011 OQA, or used in any manner by any party, including Defendants,
without Brittle’s express permission – permission which he has never given to Defendants.
699.

This includes The Bewitched Farmhouse aka "The Conjuring"/ Perron family Case

File,” because that case is included in the Warren Cases previously given to Brittle exclusively
under the Collaboration Agreement.
700.

In point of fact, the Warren Cases given exclusively to Brittle under the
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Collaboration Agreement, but misappropriated and used by Defendants include, but are not limited
to:
The Bewitched Farmhouse aka The Conjuring case

(ii)

The Annabelle case

(iii)

The Enfield Poltergeist case

(iv)

The Borley Rectory/Borley Nun Case

(v)

The Amityville Case

(vi)

All cases that the Warrens investigated prior to and including the date of
June 26, 1980 the date of the aforementioned June 1980 Taped Call.

(iv)
the

All Warren Cases Brittle used in writing The Demonologist as evidenced by
table of contents to same (Ex. 113) and reproduced below:

D

ea

dl

in

e.

co

m

(i)
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B. Defendants’ Prior Knowledge of Plaintiff’s Ownership of Property
701.

Upon information and belief, Defendants knew as early as 2010 the Collaboration

Agreement between Brittle and Warren upon their Chain of Title review during the due diligence
conducted by New Line as part of their normal business practice – a point in time prior to
Defendants executing the 2011 OQA. Upon information and belief Mr. Alexander, Defendants
New Line and Warner Brother review underlying documents as part of their regular chain-of-title
review for intellectual properties that the want to acquire to make movies from.
Upon information and belief, it is also likely that Defendant Warner Brothers, the

m

702.

co

corporate parent of New Line, knew of the Collaboration Agreement as early as possibly as early
as October 1999, when Warner Brothers did their own deal for a “Demonologist” movie directly

On May 6, 2011, just months after the 2011 OQA was executed, Lorraine Warren

in

703.

e.

with the Warrens and without the knowledge of consent of Plaintiff. See Exhibit 14.

dl

delivered by written correspondence fifty of the case file summaries as required by provision (b)
of the 2011 OQA. (The Conjuring producer Tony DeRosa-Grund had also delivered twenty-five

In 2011 in an email from Producer Tony DeRosa-Grund to Defendants Chad and

D

704.

ea

case file summaries.)

Carey Hayes (See Exhibit 149), he responds to a request from the writers for a list of what DeRosaGrund feels are the best Case Files from the Warrens. In the attached document DeRosa-Grund
lists and summarizes these Warren Cases and incudes a summary of each (See Exhibit 150). Said
list includes the following Warren Cases:
(i) #5 Annabelle
(ii) #8 Borley Rectory (Borley Nun)
(iii) #22 Amityville
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(iv) #Enfield Poltergeist
(v) #The Conjuring – Perron Farmhouse Case
705.

Defendants were aware of each of these Warren Cases as far back as 2011.

706.

A letter from New Line, to counsel for Tony DeRosa-Grund (See Exhibit 151),

confirms that Defendants selected from this list provided by DeRosa-Grund preferred “case files”
of the Warren’s that New Line had chosen (i.e., from the summaries provided to them) files are:
“#5 Annabelle”

m

#22 Amityville

e.

co

#23 Enfield, Enfield Poltergeist. Furniture thrown around,
knocking on walls, girls levitating, bedside curtain wrapping
around a girl’s neck, girl speaking in rough male voice.”

in

The Conjuring case is not in this list of “Preferred Cases” compiled by New Line because
Defendants had already commenced production on same.
Even though New Line did not “officially” select The Borley Rectory (Borley Nun)

dl

707.

ea

Warren Case initially in their selection letter delineating their choice of “Preferred Case Files” (Ex.

D

151), they wound up incorporating it into their The Conjuring 2 movie and are also using it in the
spinoff move of same, The Nun, set to begin production on or about late April 2017.
708.

The “Preferred Case File” selection, memorialized by New Line in the

aforementioned letter, further evidences that New Line was knowingly and illegally taking the
Warren Cases (i.e., The Perron Farmhouse aka The Conjuring, Annabelle, Enfield case, and
Amityville cases, among others), Case Files and related materials that were exclusively Brittle’s
to use per the Collaboration Agreement. This exclusive right to use as discussed above remains
Brittle’s, and his alone, for the next seventy years. Brittle has the absolute right to bring claims
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against Defendants for misappropriation, usurping and damaging his use of the aforementioned
cases.
709.

Separately and unrelated to his state law claims, Brittle has the right to bring claims

of infringement of his copyright rights included in his subsidiary motion picture rights.
710.

In Davis v. Blige, 505 F.3d 90, 104 (2d Cir. 2007), cert. denied, 129 S. Ct. 117 the

appellate court stated:

New Line knew of the Collaboration Agreement which included Brittle’s exclusive

e.

711.

co

m

As we have observed, “[u]nder general principles of [tort] law, a cause
of action accrues when conduct that invades the rights of another has
caused injury. When the injury occurs, the injured party has the right to
bring suit for all of the damages, past, present and future, caused by the
defendant's acts.”, Leonhard v. United States 633 F.2d 599, 613 (2d Cir.
1980) (citing Restatement (Second) of Torts§§ 899, 910 (1977)

rights to the cases, The Demonologist and the 1981 Certificate of Recordation prior to The

in

Conjuring being released in theatres in July of 2013, as further evidenced when New Line filed an

dl

arbitration against The Conjuring producer Tony DeRosa-Grund. In said arbitration, New Line

ea

referenced and produced documents and pleadings referring to the Collaboration Agreement,
Gerald Brittle’s rights, and The Demonologist book.
New Line’s Arbitration “Exhibit 001 - Demonologist Excerpts” consists of two

D

712.

complete chapters of The Demonologist – the Annabelle chapter and the Enfield Voices chapter,
photocopied from Plaintiff’s The Demonologist. See Exhibit 149A.
713.

In that arbitration, New Line also produced a copy of The Demonologist Copyright

Registration Certificate (“COR”). See Exhibit 149B. The fact that New Line had this Certificate
of Recordation for The Demonologist in its possession shows that they had explicit knowledge at
that time that there was a “written agreement” between Gerald Brittle and the Warrens that was
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dated from 1981. Defendants then willfully ignored the foregoing knowledge of Brittle, the COR,
and the Collaboration Agreement and went ahead and misappropriated Plaintiff’s contractual
exclusive right to use the Warren Cases, Case Files and related materials. Plaintiff’s contract right
is his property under Virginia law (Dunlap v. Cottman Transmission Sys., 754 S.E.2d 313, 287 Va.
207 (Va., 2014)) as discussed above.
714.

Defendant New Line was not the only party that knew and tracked the Warren’s

“life rights”. Defendant Wan, hired by New Line, readily and publicly admits to being a fan of

m

the Warrens for “a long period” prior to coming on board Defendants’ The Conjuring movie

co

production as director. See Exhibit 118. He also admits to tracking the life rights of Ed and
Lorraine Warren for years as well. In an interview with Entertainment Weekly Wan stated:

dl

in

e.

“JAMES WAN: When you’re dealing in this [supernatural] world it’s
hard not to have heard of the Warrens. I’ve always found them to be
very fascinating characters. I’ve always said, “Someone needs to make
a movie about these guys.” For a long period there I was kind of
tracking their life rights. I heard the life rights were with one place,
that they were at another place. It was kind of messy.”

ea

Exhibit 118. Having admitted access to Plaintiff’s The Demonologist book, as well as admitting to
tracking Lorraine Warren’s life rights, Wan knew that the right to use the Warren Cases contained

D

in The Demonologist was Brittle’s property and could not be used by Wan or the other Defendants
in the instant matter without misappropriating Brittle’s property. Wan, along with the other
Defendants, with malice aforethought, ignored Brittle’s rights and misappropriated his property.
715.

Defendant’s use of the Warren’s Bewitched Farmhouse/The Conjuring, Annabelle,

Amityville, Borley Nun and Enfield Cases, Case Files and related materials of the Warrens is
misappropriation of Plaintiff’s property and also tortuously interfered with, and damaged Brittle’s
exclusive right to use these cases.
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716.

Paragraph 11 of the Collaboration Agreement states that that:
“The Work [The Demonologist book by Brittle] shall include extensive
portions of material which are the vocal recollections of the Subjects. It
is expressly understood that the Author is entitled to make use of this
material and has the exclusive right to use it in the Work.”

Exhibit 5 at ¶ 11. The language of Paragraph 11 of the Collaboration Agreement does not read
“Author is entitled to make use of this material and has the right to use it exclusively in the Work.”
If this alternate language, “exclusive” modifying the word work instead of modifying “right,” were
to have been employed it would have negated the ability for the “work” itself and any underlying

m

material to be conveyed to Prentice Hall under the Subsidiary Rights clause in the Prentice Hall

Paragraph 11 actually reads, “Author is entitled to make use of this material and

e.

717.

co

Agreement.

has the exclusive right to use it in the Work.” Exhibit 5. As it is written, the “exclusive right” in

in

Paragraph 11 refers to Brittle’s right to use the universe of the Warrens’ material (i.e., collectively

dl

the Warren’s Cases, Case Files and related materials) that he was given. Brittle’s exclusive right

ea

to use same is not limited to the vocal recollections only. No such limiting language exists in the
provision. The word “exclusive” in the Collaboration Agreement modifies and defines the “right”

D

granted, hence “exclusive right.” “Exclusive” does not modify the word “work.” As such, Brittle’s
exclusivity to the Warren Cases, Case Files and related material, and his ability to use it in the
work means that said exclusivity also extends to the “exclusive” subsidiary rights in that work
which the Warrens agreed to convey to Prentice Hall. This is consistent with both the Prentice Hall
Agreement, the amendments/addenda thereto and the Collaboration Agreement which must all be
read in concert.
718.

The Warren Cases of the Bewitched Farmhouse/The Conjuring, Annabelle,
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Amityville, Borley Rectory (Borley Nun) and Enfield, in addition to all the other cases given by
the Warrens to Brittle are his and his alone to use exclusively under the 1981 Collaboration
Agreement. Defendants cannot use these Warren Cases as they are Brittle’s to use exclusively for
the life of the “Work.” Said life of the work is the term or the copyright and as such Plaintiff’s
exclusivity lasts at least another seventy years.
C. Defendants Acknowledge Their Misappropriation of Plaintiff’s Property:
The Conjuring
719.

Between 2012 and 2013, Defendants’ unlawfully produced and exploited a feature-

m

length theatrical motion picture entitled The Conjuring. Defendants’ movie poster for The

co

Conjuring and their associated publicity states, in bold letters right under the title that The

e.

Conjuring movie is “Based on the true case files of the Warrens” [Ed and Lorraine Warren].

D

ea

dl

in

See Exhibit 152

///
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720.

As discussed herein, however, the Warren Case of The Bewitched Farmhouse/The

Perron Farmhouse aka The Conjuring was given by Ed Warren to Brittle in 1980 for Plaintiff to
use exclusively. The Defendants’ movie poster is a public admission of their misappropriation of
a Brittle’s contractual right to use the Warren Cases, Case Files and related materials (his
“property” under Virginia law).
721.

The Hayes Defendants also misappropriated Plaintiff’s property, namely the

exclusive right to use the Warren Cases of The Perron Farmhouse Conjuring, Amityville, Enfield

m

and Annabelle. The Hayes Defendants have admitted publicly in a number of forums that they had

co

extensive conversations with Lorraine Warren regarding a number of cases, including but not
limited to The Conjuring, Annabelle and Enfield Poltergeist.

The Hayes Defendants also have openly stated that they then used these

e.

722.

in

conversations with Lorraine Warren (i.e., Lorraine Warren’s vocal recollections) as the foundation

dl

of Defendants’ The Conjuring (as well as their Annabelle film and Conjuring 2 film). The Hayes
Defendants have stated this in number of published interviews that they have given. The Hayes

ea

Defendants admit to using these same conversations they had with Lorraine Warren in their writing

723.

D

of the scripts including but, not limited to The Conjuring.
However, Defendants conversations with Lorraine Warren recalling the Annabelle,

Amityville, Enfield, Borley Rectory (Borley Nun) and The Conjuring Cases – her vocal
recollections – are the exclusive property (i.e., his contract right under Virginia law) of Brittle as
part of his exclusive right to use the Warren Cases under the Collaboration Agreement. Those
vocal recollections are the exclusive property of Brittle and the Defendants’ use of same is further
misappropriation of Plaintiff’s property.
724.

In the transcript of the previously discussed Hayes Defendants’ podcast, Hayes
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stated:
Carey Hayes: There was a book [The Demonologist] written that we
were not allowed to read based on that because the studio didn't have
the rights to do that, and because we were telling the story from the
Warrens’ point of view. It was their interpretation…”
Exhibit 60 at Page 4, ¶13. This is further proof from the writers of The Conjuring that they were
using Lorraine Warren’s “interpretation” of the story – not “historical facts” but interpretation.
This interpretation (i.e., vocal recollection) is not New Line’s nor is it Warren’s to give to New

m

Line as under the Collaboration Agreement such vocal recollections of all cases that took place

co

before the Warren Perron Taped Call - including the case The Conjuring is based on – belong
exclusively to Brittle.

Defendant Wan also had extensive conversations with Lorraine Warren in which

e.

725.

in

she provided information about the Warren Cases. Wan used information obtained from Warren

dl

in his supervision of The Conjuring script and in his making of The Conjuring movie, and the other
movies in Defendants’ franchise of The Conjuring movies. However, these vocal recollections are

ea

the exclusive property of Brittle and the Defendants’ use of same is further misappropriation of

726.

D

Plaintiff’s property.

The Defendants continue this pattern of knowing and willful misappropriation of

Plaintiff’s property, their use of the Warren Cases, Case Files and related materials. Defendants
have already produced and released three films in their The Conjuring franchise, two of them even
after they received a cease and desist from Plaintiff’s attorney. Exhibit 11. Defendants are
imminently commencing production on yet another film (The Nun) and are releasing a fourth film
this summer (Annabelle 2). As a result of their knowing and willful misappropriation, Defendants’
have garnered hundreds of millions of dollars Plaintiff’s expense.
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D. Defendants Acknowledge Their Misappropriation of Plaintiff’s Property:
Annabelle
727.

Between 2013 and 2014, Defendants’ unlawfully produced and exploited a second

feature-length theatrical film entitled “Annabelle.” Defendants advertised Annabelle as the
predecessor story, and follow-up film, to their The Conjuring feature film. The movie poster for

D

ea

dl

in

e.

co

m

Annabelle states, “Before The Conjuring there was Annabelle.” Exhibit 153.

///
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728.

The unmistakable implication of the poster used in the promotion of the Annabelle

movie is that this movie is also based on the case files of the Warrens, as was The Conjuring.
Certainly, Annabelle was one of the Preferred Cases selected by New Line from the Warren cases.
729.

In the aforementioned Entertainment Weekly interview (Exhibit 118), James Wan

states his desire to make an Annabelle movie from the Warren Case for Annabelle.

m

“Entertainment Weekly: Are there other tales from the Warrens’ case files
you would like to turn into movies?

e.

co

JAMES WAN: … There’s many cases that one could pull out of their files and
they could be future installments. I myself think the Annabelle story could be
a great movie on its own. I couldn’t cram it all in but the full Annabelle story is
really interesting and really, really scary.”
Exhibit 118.

However, it is the Plaintiff, not the Defendants that has the exclusive right to use

in

730.

dl

the Annabelle Case, Case File and material related to it. Defendants knowingly and willfully

731.

ea

misappropriated Plaintiff’s aforementioned property (i.e., his exclusive right to use).
In a video interview (See Exhibit 20), Defendant Gary Dauberman, the writer of the

D

Annabelle film, states unequivocally that he used the Warren Case file of Annabelle to write the
Annabelle film. Dauberman makes the following statement (starting at the 00:02 time mark on the
video):
“The doll moving around… when you come into a room, it in a different
position that’s in the true case…there are a couple of electrical mishaps
that occur in the film that happened in the true case…a car accident, that
happens in the true case… I definitely drew from – I mean why not? It
makes it all the more scarier… based on the Ed and Lorraine
[Warren] case files.”
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Exhibit 20 (see CD provided with complaint for Exhibit 20). However, the exclusive right to use
the case file for Annabelle was given to Brittle by the Warrens (i.e., a Warren Case) under the
Collaboration Agreement.
732.

In the “Bonus Features” section of the Annabelle home video version of the movie

(See Exhibit 154), at the 1:39:17 time mark, Defendant James Wan states,

D

ea

dl

in

e.

co

m

“I’ve been a big fan of the Warrens for a long time, they have such a
huge collection of stories within the cases that they have investigated.
One of my favorites is the case of the Annabelle doll.”

733.

In the same “Bonus Features” section of the Annabelle home video version of the

movie (Ex. 154), at the 1:39:40 time mark, actor Ward Horton states:
“I was fortunate enough to read part of The Demonologist…their
chapter on Annabelle totally freaked me out. All of it freaked me out.”
Exhibit 154.
- 316 -

Case 3:16-cv-00908-JAG Document 11-1 Filed 03/29/17 Page 76 of 81 PageID# 1207

734.

Upon information and belief, Lorraine Warren had conversations with Defendant

Dauberman in which she provided information about the Warren Cases. Warren was free to share
this information with Dauberman, but because she had previously given Plaintiff the exclusive
right to use this information, Dauberman’s commercial use of the information was unauthorized
and constitutes a misappropriation of Plaintiff’s property (i.e., his exclusive rights).

Defendants misappropriated Plaintiff’s property (his exclusive right to use), a

co

735.

m

E. Defendants Acknowledge Their Misappropriation of Plaintiff’s Property:
The Conjuring 2

Warren Case, namely the Enfield Poltergeist case. Brittle has the exclusive right to use the

e.

Warren’s investigation of the Enfield Case, including but not limited to the Warrens’ case, Case

in

File and related materials for same as well as their vocal recollections, etc., under the Collaboration

Poltergeist movie.

On September 23, 2015, Defendants started production on The Conjuring 2: The

ea

736.

dl

Agreement. Defendants misappropriated same to make their The Conjuring 2: The Enfield

D

Enfield Poltergeist despite being aware that: (i) they were using a case that belonged to Brittle
exclusively, and (ii) Defendant New Line and Warner Brothers received a Cease and Desist letter
on September 21, 2015 from Brittle. See Exhibit 11.
737.

Defendant New Line, through its attorney Michael J. O’Connor, responded to

Plaintiff’s Cease and Desist letter by arguing a copyright infringement defense of unprotected
historical facts, and advancing a conclusory self-serving claim that Lorraine Warren’s grant of
exclusive rights to Plaintiff in the Collaboration Agreement was meaningless. At no time did
Defendants’ attorney claim that his clients had not misappropriated Plaintiff’s property (his
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exclusive right to use the Warren Cases, Case Files or related materials). Nor did he claim that the
Defendants did not violate the no “Competing Work” provision of the Prentice Hall Agreement.
He also did not address any conspiracy committed by Defendants.
738.

Mr. O’Connor improperly contends that Warren is entitled to re-sell to New Line

the same life story rights she had previously granted exclusively to Plaintiff.
739.

In August of 2013, Mrs. Warren confirmed to a gathering of people in her home

that The Enfield case, was being used as the sequel to The Conjuring. On August 5, 2013, the

m

website Ain’t it Cool News reported:

740.

However, the Enfield Poltergeist is a case that is included in the Warren Cases,

D

Exhibit 155.

ea

dl

in

e.

co

“…[Lorrine] Warren discussed how The Conjuring doubled predictions
on opening weekend box office and the studio’s fast-tracking the script
right now. The case file they’re looking at occurs in the late '70s and
centers on two sisters in Enfield, England, who were allegedly
possessed. Warren said she personally saw them levitate and even saw
one of the sister dematerialize in front of her only to be found 20 minutes
later stuffed into an oversized fuse box, contorted in such an unnatural
way that they couldn't have replicated it if they tried. She also said that
the demon spoke directly to her husband on many occasions. Warren
cited this case as one of the most terrifying experiences of her career.”

Case Files and related materials granted to Brittle in the Collaboration Agreement. Defendants
never had permission from Plaintiff to use his exclusive “right to use” this Warren Case to make
their Annabelle film.
741.

The Defendants’ pre-production and production publicity for The Conjuring 2: The

Enfield Poltergeist movie stated that The Conjuring 2 was also based on the cases of Ed and
Lorraine Warren. The official Warner Brothers press release states:
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“September 28, 2015 02:59 PM Eastern Daylight Time
BURBANK, Calif.--(BUSINESS WIRE)--Principal photography has
begun in Los Angeles on New Line Cinema’s “The Conjuring 2,” with
James Wan (“Furious 7”) once again at the helm, following the recordbreaking success of “The Conjuring.” The supernatural thriller brings to
the screen another real case from the files of renowned
demonologists Ed and Lorraine Warren. Reprising their roles, Oscar
nominee Vera Farmiga (“Up In the Air,” TV’s “Bates Motel”) and
Patrick Wilson (the “Insidious” films), star as Lorraine and Ed Warren,
who, in one of their most terrifying paranormal investigations, travel to
north London to help a single mother raising four children alone in a
house plagued by malicious spirits.”

m

Exhibit 156. Again, this Enfield Case File was used for Defendants The Conjuring 2. Defendants

co

also used the Warren Case Files and related materials of Amityville and the Borley Rectory (Borley

e.

Nun) in their The Conjuring 2 movie as well. The use of these Warren Cases as such were part of
Defendants knowing and willful misappropriation of Plaintiff’s property (his exclusive right to use

in

the Warren Cases, Case Files and related materials).

dl

The pre-release publicity for The Conjuring 2 confirms that the Defendants’ movie is based

ea

on a Warren Case file. See Exhibit 157. Defendant Warner Brothers own corporate website
(http://www.warnerbros.com/blogs/2016/01/06/first-look-conjuring-2) on January 06, 2016,

D

exhibited the official teaser poster, which is reproduced below. The graphic on the poster’s image
states that The Conjuring 2 is “FROM THE CASE FILES OF ED AND LORRAINE
WARREN.”

///
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m

Exhibit 157.
The same Warner Brothers’ website (Ex. 157) goes on to say:

in

e.

co

742.

743.

dl

Exhibit 157.

New Line and Warner Bros. posted their first official teaser trailer for The

ea

Conjuring 2 on YouTube (https://www.youtube.com/watch?v=KyA9AtUOqRM).

The

D

aforementioned trailer is attached hereto as (Exhibit 158). At the 2:18 mark, there is a graphic
(reproduced below) that states that The Conjuring 2 is “THE NEXT TRUE STORY FROM THE
CASE FILES OF ED AND LORRAINE WARREN.”

///
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Defendants in their worldwide marketing have repeatedly and unequivocally stated

D

744.

ea

Exhibit 158 (see attached CD for this video file exhibit).

that their franchise of The Conjuring movies are based on “the case files of Ed and Lorraine
Warren.” However, these “case files” are part of the Warren Cases, Cases and related materials
and, as such, are Plaintiff’s exclusive property (i.e., his contractual exclusive right to use which is
property under Virginia law). As Plaintiff holds the exclusive right to use the Warren Cases, Case
Files and related materials, which Defendant’s knew, the Defendants have no rights whatsoever to
make films based on same. They only did so by means of their knowing and willful
misappropriation of Plaintiff’s exclusive right to use same.
- 321 -

Case 3:16-cv-00908-JAG Document 11-1 Filed 03/29/17 Page 81 of 81 PageID# 1212

745.

Defendants’ repeated representations and marketing to the public that their motion

pictures are based on Case Files of Ed and Lorraine Warren prevents them from now attempting
to reverse course in response to Plaintiff’s filing in the instant matter. Defendants will likely now
attempt to revise history and disavow their international marketing campaign of their movies being
based on the Case Files of the Warrens. Pursuant to this revision history it is likely that Defendants
will now try to claim their franchise of movies are based on historical fact, or some other
convenient and self-serving alternate theory of origin. However, by their own words, Defendant’s

m

movies are based on the Warren “case files” which are part of Plaintiff’s exclusive property.
Upon information and belief, Defendant Johnson had access to and conversations

co

746.

with Lorraine Warren in which she provided information about the Warren Cases. The

e.

Collaboration Agreement expressly prohibits Warren from “reselling” these cases to any other

Defendants misappropriated Plaintiff’s exclusive property, his exclusive right to

dl

747.

in

party to use.

use the Warren Cases, that he was granted in the Collaboration Agreement with malice and

ea

aforethought. They continue to do so with impunity while simultaneously knowing and

D

disregarding their acts of misappropriation.
F. DEFENDANTS MARKETING THEIR FILMS AS BASED ON WARREN CASE
FILES AND NOT TRUE EVENTS
748.

In Defendants’ most recent release of the “official” The Conjuring 2 movie poster,

the very first line states, “THE NEXT TRUE STORY FROM THE CASE FILES OF ED AND
LORRAINE WARREN.” See Exhibit 159.

///
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749.

Again, these Warren Case Files are not Defendants’ property. The exclusive right

to use same belongs to Plaintiff.
750.

Defendant’s poster for their motion picture The Conjuring, states it is also “BASED

It is important to note that none of the marketing or posters for Defendants’ movies

D

751.

ea

Exhibit 152.

dl

in

e.

co

m

ON THE TRUE CASE FILES OF THE WARRENS,” as shown below:

state that their movies are based on historical, or even actual events. Defendant Ratpac-Dune was
a producer on the Oscar Award winning The Revenant – which was marketed as “Inspired By
True Events.” Exhibit 160.

///
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752.

Similarly, other high profile motion pictures, such as the Steven Spielberg movie

Bridge of Spies, about the historic events surrounding the US-Russia trade to get back American
U2 spy plane pilot Gary Powers, were marketed as “Inspired by True Events.” Exhibit 161.
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753.

Another of many examples of how films inspired or based on actual “historical”

events (i.e. historical facts) prominently make use this descriptor in their marketing is “Lone

D

ea

dl

in

e.

co

m

Survivor.” Exhibit 162.
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754.

The Defendants did not market The Conjuring and The Conjuring 2 movies to the

public as being based on “historical facts” or “actual events”. Defendants marketed The Conjuring
and The Conjuring 2 movies as being “Based on the Case Files of the Warrens.” Defendants
cannot now claim that these movies are based on anything other than what they themselves state
they are based on, the Warren Case Files.

F. The Additional Results of Defendants’ Misappropriation of Plaintiff’s Property:
Common Law Trespass to Chattels
Defendants’ misappropriated Brittle’s property (i.e., his exclusive right to use the

m

755.

co

Bewitched Farmhouse (Perron), Annabelle, Amityville, Borley Rectory (Borley Nun) and Enfield

the recorded phone call, June 26, 1980.

Additionally, Plaintiff has the right based on common law trespass to chattels and

in

756.

e.

Cases, and the right to use all the other Warren Cases given to him up to an including the date of

dl

conversion, to bring claims based on Defendants’ illegal misappropriation of his property and use

757.

ea

of same to unjustly enrich themselves.

Defendants, through their 2011 OQA, have tortuously interfered with Brittle and

D

Warren’s Collaboration Agreement, and have damaged Brittle in the process.
G. Defendants Admit They Used Warren Cases That Appear in The Demonologist That
Belong To Plaintiff as Basis For Their Movies.
758.

Quite egregiously, Defendant New Line, through their counsel, Michael J.

O’Connor, admit:
(i) The Demonologist is a book of the Warrens’ Cases and case files;
(ii) Defendants movies are based on these Warren Cases and case files; and
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(iii) The subject matter of their franchise of The Conjuring movies is the same as
the subject of Plaintiff’s book, namely the Warren Case Files as well as the life,
career and experiences of Ed and Lorraine Warren as paranormal investigators.
Exhibits 163, 164, 165 and 166.
759.

Defendants admit this, while disregarding the fact that the right to use said Warren

Cases and Case Files are:
(i) the exclusive property of the Plaintiff (as are the subsidiary rights thereto);

m

(ii) that Plaintiff has not given Defendants permission to use his property;

co

(iii) the Defendants have been previously notified by means of a Cease and Desist
Letter to refrain from using Plaintiff’s property (Exhibit 17); and

760.

in

e.

(iv) They are aware of a Collaboration Agreement between Lorraine Warren and
Brittle that grants Plaintiff the exclusive rights to use the Warren Cases, Case Files
and related materials.
New Line and Warner Brothers attorney made representations, inclusive of the four

dl

reproduced in below (Exhibits 163, 164, 165 and 166), on his clients’ behalf in the aforementioned

paragraphs:

ea

JAMS proceeding which confirm the points Plaintiff alleges in the immediately preceding two

D

First representation of Michael J. O’Connor in JAMS (Exhibit 163 lines 18-24)

///
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Second representation of Michael J. O’Connor in JAMS (Exhibit 164 lines 16-18)

762.

Third representation of Michael J. O’Connor in JAMS (Exhibit 165 lines 17-25)

D

ea

dl

in

e.

co

m

761.
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Fourth representation of Michael J. O’Connor in JAMS (Exhibit 166 lines 14-19)

764.

New Line’s counsel, through his multiple statements, repeatedly confirms that The

m

763.

co

Demonologist as well as Defendants’ The Conjuring and Annabelle movies, are all based on the
Warren Case Files. (So are Defendants’ The Conjuring 2 and upcoming Annabelle 2 and The Nun;

e.

however, these films were not in existence at the time of the aforementioned testimony
However, Brittle has the exclusive right to use these Warren Cases.

766.

The Conjuring 2 is also based on Warren Case Files, namely the, The Enfield

dl

in

765.

ea

Voices, Amityville and Borley Nun (Borley Rectory), that are all in The Demonologist. These
Warren Cases are all Plaintiff’s exclusive property (based on his contractual right to use being

767.

D

property under Virginia law).

It was not just New Line’s attorney who confirmed that the Defendants movies are

based on the Warren Cases. Statements made by New Line’s Head of Business Affairs, Craig
Alexander under oath in the aforementioned JAMS proceeding also evidence the foregoing (See
Exhibits 167, 168, 169,170 and 171):

///
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773.

First representation of Craig Alexander from his testimony in JAMS (Exhibit 167

Second representation of Craig Alexander from his testimony in JAMS (Exhibit

co

768.

m

lines 12-17)

D

ea

dl

in

e.

168 lines 3-16)
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769.

Third representation of Craig Alexander from his testimony in JAMS (Exhibit 169

lines 17-22)

Fourth representation of Craig Alexander from his testimony in JAMS (Exhibit 170

m

770.

D

ea

dl

in

e.

co

lines 1-19)

///
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771.

Fifth representation of Craig Alexander from his testimony in JAMS (Exhibit 171

lines 3-16):
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772.

In his sworn testimony, Mr. Alexander confirms that:
(i) Plaintiff’s The Demonologist is based the Warren’s Case Files, inclusive of
the Annabelle and Enfield Cases;
(ii) That the Perron Farmhouse case a “Preferred Case File” was used to make
the Defendants the Conjuring movie;
(iii)Mr. Alexander also admits that the Defendants used these same Warren
Case Files as the basis of Defendants’ Annabelle and The Conjuring

m

movies;

co

(iv) That Plaintiff’s book is based on the Warren Case Files; and
(v) That Defendants Annabelle and The Conjuring movies were “based” on

However, the only way for Defendants to make their movies was, and is, by

in

773.

e.

Warren “Case Files” from the “library of cases” from the Warrens.

dl

misappropriating Plaintiff’s property, his exclusive contractual right to use the Warren cases.
Defendants will continue to misappropriate Plaintiff’s property, as they have done in the past, and

D

Honorable Court.

ea

to continue to cause him irreparable harm if they are not enjoined from continuing to do so by this

H. The Release of Defendants Movies Degrades the value of Brittle’s Subsidiary Rights
774.

Despite having actual knowledge of the exclusive rights of the Plaintiff in the

Warren Cases by means of the Collaboration Agreement, Defendants have already released three
motion pictures in their The Conjuring franchise of movies (and already have at least two more
coming). The result of Defendants actions is that Plaintiff has sustained, and will sustain, actual
damage as the result of Defendants, including, among other things, damages to the value of his
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copyright protected rights in his subsidiary motion picture rights and the reduction in Plaintiff’s
goodwill in same.
I. TORTIOUS INTERFERENCE WITH CONTRACT
775.

The actions the Defendants, who in their producing, directing, making, and

distributing The Conjuring, Conjuring 2 and Annabelle, the upcoming release of Annabelle 2, and
the soon to be produced The Nun, tortuously interfered with Plaintiff’s valid and existing contract
rights that give him the exclusive right to use the Warren Cases, Case Files and related materials.

m

As established above, Plaintiff is party to a series of valid contracts, namely the Collaboration

co

Agreement (Exhibit 5) and the Prentice Hall Agreement (and addenda thereto) (Exhibits12,13 and
41) pursuant to which he obtained the exclusive right to use the Warren Cases (including without

e.

limitation the life rights of the Warrens) and the exclusive film rights in the Warren Cases. Pursuant

776.

dl

extend at least 70 more years.

in

to the Collaboration Agreement, Plaintiff’s exclusive rights are still in full force and effect and

Lorraine Warren, because she was a party to the Collaboration Agreement and the

ea

Prentice Hall Agreements (and addenda thereto) had actual knowledge of Plaintiff’s contract

D

rights. New Line and Warner Bros. Entertainment have actual knowledge of Plaintiff’s contract
rights because in September 2015, through the aforementioned Plaintiff’s notice to New Line and
Warner Brothers, Defendants were provided copies of the Collaboration Agreement. Exhibit 5.
777.

Warren, New Line and Warner Bros. Entertainment, have combined (at times also

with the other Defendants) to interfere with the exclusive rights Plaintiff owns in connection with
the Warren Cases under the Collaboration Agreement and separately the exclusive subsidiary film
rights granted to him under the Prentice Hall Agreement.
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J. STATUTORY BUSINESS CONSPIRACY
778.

The Virginia Supreme Court explained in Dunlap 754 S.E.2d at 317:

co

m

“The provisions of Code § 18.2–500 provide civil relief, including treble
damages, for persons “injured in his reputation, trade, business or
profession by reason of a violation of § 18.2–499.” In turn, Code § 18.2–
499 imposes criminal liability on [a]ny two or more persons who combine,
associate, agree, mutually undertake or concert together for the purpose of
(i) willfully and maliciously injuring another in his reputation, trade,
business or profession by any means whatever or (ii) willfully and
maliciously compelling another to do or perform any act against his will,
or preventing or hindering another from doing or performing any
lawful act.

D

ea

dl

in

e.

To recover in an action under these statutes, a plaintiff must
establish: “(1) a combination of two or more persons for the purpose
of willfully and maliciously injuring plaintiff in his business[;] and
(2) resulting damage to plaintiff.” Allen Realty Corp. v. Holbert, 227
Va. 441, 449, 318 S.E.2d 592, 596 (1984); accord CaterCorp, 246 Va.
at 28, 431 S.E.2d at 282. It is not necessary for a plaintiff to prove
that the defendant conspirators acted with actual malice, i.e., ill-will,
hatred, or spite directed toward the plaintiff. Commercial Bus. Sys.,
Inc. v. BellSouth Servs., 249 Va. 39, 47, 453 S.E.2d 261, 266–67
(1995). Rather, a plaintiff must establish by clear and convincing
evidence only that the conspirators acted with legal malice, i.e.,
“intentionally, purposely, and without lawful justification.” Id. at 47,
453 S.E.2d at 267; accord Northern Va. Real Estate v. Martins, 283
Va. 86, 110, 720 S.E.2d 121, 133 (2012); Williams v. Dominion Tech.
Partners, L.L.C., 265 Va. 280, 290, 576 S.E.2d 752, 757 (2003);
Simmons v. Miller, 261 Va. 561, 578, 544 S.E.2d 666, 677 (2001).”

779.

In addition, the Virginia Supreme Court held in Dunlap 754 S.E.2d at 319:
“we hold that tortious interference with contract and tortious interference
with business expectancy each constitute the requisite ‘unlawful act’ to
proceed on a business conspiracy claim under Code §§ 18.2-499 and -500.”
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780.

Lorraine Warren and Defendants tortiously interfered with Plaintiff’s valid and

existing contract rights that give him the exclusive right to use the Warren Cases. Warren and one
or more of the Defendants have acted intentionally, purposefully, and without lawful justification
in injuring Plaintiff in his business. Accordingly, pursuant to Code of Virginia §§ 18.2-499 and 500 Plaintiff is entitled to immediate injunctive relief.
781.

Defendants’ actions are intentional, purposeful, and without lawful justification. A

recent decision from the Eastern District of Virginia Bankruptcy Court explains the legal malice

m

requirement of the Virginia Business Conspiracy Statute:

D

ea

dl

in

e.

co

“Virginia case law is clear that § 18.2-499 merely "require[s] proof of legal
malice" and that the convicted party need only act "intentionally,
purposefully, and without lawful justification." Commercial Bus. Systems,
Inc. v. BellSouth Servs., Inc., 453 S.E.2d 261, 266-67 (Va. 1995); see Ford
Motor Co. v. Nat'l Indemnity Co., 972 F. Supp. 2d 850, 861 (E.D. Va. 2013).
"Sections 18.2-499 and -500 do not require a plaintiff to prove that a
conspirator's primary and overriding purpose is to injure another in his trade
or business." Galaxy Computer Servs. v. Baker, 325 B.R. 544, 555 (E.D.
Va. 2005) (citing Advanced Marine Enters., Inc. v. PRC Inc., 501 S.E.2d
148, 154 (Va. 1998)). Section 18.2-499 does not require that all conspirators
act with legal malice; liability can be established so long as a single
conspirator acted with legal malice. See Multi-Channel TV Cable Co. v.
Charlottesville Quality Cable Operating Co., 108 F.3d 522, 527 (4th Cir.
1997).”MT Tech. Enters., LLC v. Nolte (In re Nolte) (Bankr. E.D.Va.,
2015)

XV. CONCLUSION
782.

Defendants in the instant matter acted with “legal malice.”

The allegations

contained herein, and the evidence in support of those allegations proves, by clear and convincing
evidence, that the defendant acted “intentionally, purposely, and without lawful justification.” See
Dunlap, 754 S.E.2d at 317 (quoting Commercial Bus. Sys., Inc. v. BellSouth Servs., 453 S.E.2d
261, 267 (Va. 1995))
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783.

Defendants have unlawfully infringed on Plaintiff’s subsidiary motion picture

rights and separately have misappropriated his exclusive right to use the Warren Cases, Case Files
and related material. Said contractual exclusive right to use is Brittle’s property under Virginia
law.
784.

Defendants must be held accountable under the law for their actions. Unless this

Honorable Court stops Defendants, they have shown that they will continue down this path with
impunity as they have already done to continued detriment and harm of Plaintiff.
Defendants confirm this through their own actions and statements

786.

In an interview on the website ibitimes.com (Exhibit 171) and found publicly at

co

m

785.

http://www.ibtimes.eo.uk/conjuring-2-director-james-wan-teases-american-werewolf-london-

in

Cases/Case Files and he will use them:

e.

theme-third-film-1565172, Defendant James Wan stated the he had thirty of the Warren

ea

dl

"They [the Warrens] have a lot of cases. I'm not sitting there sifting
through every single one, but I think, you know, between the writers
and the studio, I think they have a short list of their favourite, like
basically the top 20 or 30 of the Warren's favourite cases," Wan said.

D

Exhibit 172 at ¶6. Wan made this statement on June 13, 2016, long after the September 21, 2015
Cease and Desist letter was received by Defendants. Since then the Defendants have:
i.

Released their The Conjuring 2 movie;

ii.

Announced the commencement of production of The Conjuring 2 spinoff
movie The Nun;

iii.

Announced the release of Annabelle 2; and

iv.

Announced the commencement of production of The Nun movie.

- 339 -

Case 3:16-cv-00908-JAG Document 12-1 Filed 03/29/17 Page 18 of 33 PageID# 1231

787.

The Hayes Defendants also confirm they are in talks with New Line for a The

Conjuring 3. See Exhibit 173. As part of their previously mentioned 2016 video interview with

During that interview the following exchange (Exhibit 172) took place, the

e.

788.

co

m

Collider.com, a screen shot of which is posted below.

transcript of relevant sections of same are excerpted below:

dl

in

COLLIDER: Is there [with New Line} a conversation about The
Conjuring 3?

ea

CHAD HAYES: Yes, its been brought up…
The interview continues:

D

CHAD HAYES: There are so many unbelievable episodes that they
covered its crazy

COLLIDER 27…twenty-seven Case files?
CAREY HAYES: There were way more than

CHAD HAYES: I’m not sure I think it was twenty-seven that New Line
bought….I think New Line has the rights to twenty-seven …Warners,
yeah New Line 27 of them, Which, God bless if we get twenty-seven
[movies] out of this [franchise] that would be fantastic… The notion of
each [Warren] case being so uniquely different and each of the scares in
the world they go into, went into really lends itself to great future films.
Exhibit 173 (see attached CD for this video file).
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COUNT I: THE CONJURING - COPYRIGHT INFRINGEMENT
17 U.S.C. §§ 101,106 and 501 et seq.,
(Direct, Contributory, and Vicarious)
(Against All Defendants)
789.

Plaintiff incorporates herein, by reference, the same as if set forth at length

verbatim, the factual allegations contained hereinabove.
790.

At no time did Plaintiff consent to Defendants’ unlawful conduct described herein.

Plaintiff never executed any assignment of copyright regarding his copyright protected rights as

m

described herein, nor did he ever grant any of the Defendants any license with respect thereto,
whether exclusive or nonexclusive.

By their production and release of The Conjuring film, a motion picture derived

co

791.

e.

from Plaintiff’s The Demonologist, Defendants knowingly and willfully infringed, and do continue
to infringe, Plaintiff’s copyright protected rights of performance, distribution, reproduction and

Defendants’ acts of direct, contributory, and/or vicarious copyright infringement

ea

792.

dl

to The Demonologist.

in

exclusive right to authorize derivative works contained within his subsidiary motion picture rights

are willful, deliberate, and in utter disregard of Brittle’s copyright protected rights pursuant to the

793.

D

Copyright Act, 17 U.S.C. § 504.

Plaintiff placed Defendants on notice of their infringement, but Defendants

continue to willfully infringe Plaintiff’s copyright rights contained in his subsidiary film rights to
The Demonologist, in disregard of and indifference to Plaintiff’s copyright rights and protected
expression thereto.
794.

As a direct and proximate result of Defendants’ copyright infringement, Plaintiff

has suffered, and will continue to suffer, severe injuries and harm, much of which cannot be
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reasonably or adequately measured or compensated in money damages and certainly if such
wrongful conduct is allowed to continue unabated. The ongoing harm this wrongful conduct will
continue to cause Plaintiff is both imminent and irreparable. Plaintiff’s injuries and damages
include, but are not limited to, loss of customers, dilution of goodwill, injury to his reputation as
an author, and diminution of the value of his intellectual property.
795.

Pursuant to 17 U.S.C. § 502, Plaintiff is entitled to a preliminary injunction during

the pendency of this action and to a permanent injunction enjoining Defendants, their officers,

m

agents and employees, and all persons acting in concert with them, from engaging in such further

796.

co

violations of the Copyright Act.

Plaintiff is further entitled to recover from Defendants the damages, including pre-

e.

judgment interest he sustained and will sustain, and any income, gains, profits, and advantages

in

obtained by Defendants as a result of their wrongful acts alleged hereinabove, in an amount which

dl

cannot yet be fully ascertained, but which shall be assessed at the time of trial. Plaintiff is further
entitled to his attorney's fees and full costs pursuant to 17 U.S.C. § 505.
Defendants’ acts of direct, contributory, and/or vicarious copyright infringement

ea

797.

D

have caused and will continue to cause damage to Brittle an amount to be determined at trial,
Brittle’s attorneys’ fees and costs of suit, and all other relief allowed under the Copyright Act.

COUNT II: ANNABELLE - COPYRIGHT INFRINGEMENT
17 U.S.C. §§ 101,106 and 501 et seq.,
(Direct, Contributory, and Vicarious)
(Against All Defendants)

798.

Plaintiff incorporates herein, by reference, the same as if set forth at length
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verbatim, the factual allegations contained hereinabove.
799.

At no time did Plaintiff consent to Defendants’ unlawful conduct described herein.

Plaintiff never executed any assignment of copyright regarding his copyright protected rights as
described herein, nor did he ever grant any of the Defendants any license with respect thereto,
whether exclusive or nonexclusive.
800.

By their production and release of the Anabelle film, a motion picture derived from

Plaintiff’s The Demonologist, Defendants knowingly and willfully infringed, and do continue to

m

infringe, Plaintiff’s copyright protected rights of performance, distribution, reproduction and

co

exclusive right to authorize derivative works contained within his subsidiary motion picture rights
to The Demonologist.

Plaintiff placed Defendants on notice of their infringement, but Defendants

e.

801.

in

continue to willfully infringe Plaintiff’s rights under copyright, in disregard of and indifference to

802.

dl

Plaintiff’s rights.

Defendants’ acts of direct, contributory, and/or vicarious copyright infringement

ea

are willful, deliberate, and in utter disregard of Brittle’s copyright protected rights pursuant to the

803.

D

Copyright Act, 17 U.S.C. § 504.

As a direct and proximate result of Defendants’ copyright infringement, Plaintiff

has suffered and will continue to suffer severe injuries and harm, much of which cannot be
reasonably or adequately measured or compensated in money damages and certainly if such
wrongful conduct is allowed to continue unabated. The ongoing harm this wrongful conduct will
continue to cause Plaintiff is both imminent and irreparable. Plaintiff’s injuries and damages
include, but are not limited to, loss of customers, dilution of goodwill, injury to his reputation, and
diminution of the value of his intellectual property.
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804.

Pursuant to 17 U.S.C. § 502, Plaintiff is entitled to a preliminary injunction, during

the pendency of this action, and to a permanent injunction enjoining Defendants, their officers,
agents and employees, and all persons acting in concert with them, from engaging in such further
violations of the Copyright Act.
805.

Plaintiff is further entitled to recover from Defendants the damages, including pre-

judgment interest he sustained and will sustain, and any income, gains, profits, and advantages
obtained by Defendants as a result of their wrongful acts alleged hereinabove, in an amount which

m

cannot yet be fully ascertained, but which shall be assessed at the time of trial. Plaintiff is further

806.

co

entitled to his attorney's fees and full costs pursuant to 17 U.S.C. § 505.

Defendants’ acts of direct, contributory, and/or vicarious copyright infringement

e.

have caused and will continue to cause damage to Brittle an amount to be determined at trial,

dl

in

Brittle’s attorneys’ fees and costs of suit, and all other relief allowed under the Copyright Act.

807.

D

ea

COUNT III: THE CONJURING 2 - COPYRIGHT INFRINGEMENT
17 U.S.C. §§ 101106 and 501 et seq.,
(Direct, Contributory, and Vicarious)
(Against All Defendants)
Plaintiff incorporates herein, by reference, the same as if set forth at length

verbatim, the factual allegations contained hereinabove.
808.

At no time did Plaintiff consented to Defendants’ unlawful conduct described

herein. Plaintiff never executed any assignment of copyright regarding his copyright protected
rights as described herein, nor did he ever grant any of the Defendants any license with respect
thereto, whether exclusive or nonexclusive.
809.

By their production and release of their The Conjuring 2 film, a motion picture
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derived from Plaintiff’s The Demonologist, Defendants knowingly and willfully infringed, and do
continue to infringe, Plaintiff’s copyright protected rights of performance, distribution,
reproduction and exclusive right to authorize derivative works contained within his subsidiary
motion picture rights to The Demonologist.
810.

Plaintiff placed Defendants on notice of their infringement, but Defendants

continue to willfully infringe Plaintiff’s rights under copyright, in disregard of and indifference to
Plaintiff’s rights.
Defendants’ acts of direct, contributory, and/or vicarious copyright infringement

m

811.

co

are willful, deliberate, and in utter disregard of Brittle’s copyright protected rights pursuant to the
Copyright Act, 17 U.S.C. § 504.

As a direct and proximate result of Defendants’ copyright infringement, Plaintiff

e.

812.

in

has suffered and will continue to suffer severe injuries and harm, much of which cannot be

dl

reasonably or adequately measured or compensated in money damages and certainly if such
wrongful conduct is allowed to continue unabated. The ongoing harm this wrongful conduct will

ea

continue to cause Plaintiff is both imminent and irreparable. Plaintiff’s injuries and damages

D

include, but are not limited to, loss of customers, dilution of goodwill, injury to his reputation, and
diminution of the value of his intellectual property.
813.

Pursuant to 17 U.S.C. § 502, Plaintiff is entitled to a preliminary injunction, during

the pendency of this action, and to a permanent injunction enjoining Defendants, their officers,
agents and employees, and all persons acting in concert with them, from engaging in such further
violations of the Copyright Act.
814.

Plaintiff is further entitled to recover from Defendants the damages, including pre-

judgment interest he sustained and will sustain, and any income, gains, profits, and advantages
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obtained by Defendants as a result of their wrongful acts alleged hereinabove, in an amount which
cannot yet be fully ascertained, but which shall be assessed at the time of trial. Plaintiff is further
entitled to his attorney's fees and full costs pursuant to 17 U.S.C. § 505.
815.

Defendants’ acts of direct, contributory, and/or vicarious copyright infringement

have caused and will continue to cause damage to Brittle an amount to be determined at trial,
Brittle’s attorneys’ fees and costs of suit, and all other relief allowed under the Copyright Act.

Plaintiff incorporates herein, by reference, the same as if set forth at length

co

816.

m

COUNT IV: COMMON LAW TRESPASS TO CHATTELS
(Against All Defendants)

817.

e.

verbatim, the factual allegations contained hereinabove.

Defendants are jointly and severally liable for their conduct by acting in concert to

in

produce an indivisible injury, and acting pursuant to a common purpose to which Defendants were

At no time did Plaintiff consent to Defendants’ unlawful conduct described herein.

ea

818.

dl

a part.

Plaintiff never executed any assignment of property as described herein, nor did he ever grant any

819.

D

of the Defendants any license with respect thereto, whether exclusive or nonexclusive.
Defendants have used property, rights and information granted exclusively to

Plaintiff without the consent of Plaintiff and with the intent to diminish the value of Plaintiff’s
exclusive rights.
820.

Defendants’ actions in exploiting Plaintiff’s exclusive right to use the Warren’s

Case. Case Files and related materials are unlawful and unauthorized.
821.

Defendants’ actions have caused injury to Plaintiff, and have interfered with
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Plaintiff’s ability to exploit the commercial value of his exclusive rights.
822.

Defendants’ conduct was malicious, deliberate, and willful, or in the alternative at

least grossly negligent.
823.

By virtue of Defendants’ acts, Plaintiff is entitled to recover his actual damages and

Defendants’ proceeds they derived from the exploitation of their The Conjuring franchise of films
in an amount to be proved at trial, Plaintiff’s attorneys’ fees and costs of suit, and all other relief
allowed.
Plaintiff is entitled to a preliminary injunction, during the pendency of this action,

m

824.

co

and to a permanent injunction enjoining Defendants, their officers, agents and employees, and all
persons acting in concert with them, from engaging in further misappropriation of Plaintiff’s

As a direct result of Defendants’ actions, Plaintiff has suffered and continues to

in

825.

e.

property (the exclusive right to use the Warren Cases, Case Files and related materials).

dl

suffer irreparable harm for which no adequate remedy at law exists, and which will continue unless
Defendant’s actions are enjoined.

Plaintiff seeks injunctive relief and compensatory and punitive damages in an

ea

826.

D

amount to be proven at trial.

COUNT V: STATUTORY BUSINESS CONSPIRACY
(Against All Defendants)
827.

As set forth above, Defendants and Lorraine Warren combined together to deprive

Plaintiff of his exclusive rights to use and exploit the Warren Cases and his subsidiary film rights
to The Demonologist.
828.

At no time did Plaintiff consent to Defendants’ unlawful conduct described herein.

- 347 -

Case 3:16-cv-00908-JAG Document 12-1 Filed 03/29/17 Page 26 of 33 PageID# 1239

Plaintiff never executed any assignment of property as described herein, nor did he ever grant any
of the Defendants any license with respect thereto, whether exclusive or nonexclusive.
829.

The actions taken by Defendants, that resulted in the misappropriation of Brittle’s

exclusive rights were not accidental or unknowing.
830.

Through their course of conduct, Lorraine Warren purported to sell to Defendants,

and Defendants purported to acquire the same bundle of rights in the Warren Cases that Lorraine
Warren had previously granted to Plaintiff.
Defendants and Lorraine Warren acted intentionally, purposely, and without lawful

m

831.

co

justification in creating, marketing, and distributing films based upon the Warren Cases.
Defendants acted either with actual knowledge that such exploitation was in violation of the

Defendants and Lorraine Warren acted intentionally, purposely, and without lawful

in

832.

e.

previously acquired by Plaintiff, or with willful disregard for Plaintiff’s rights.

dl

justification in creating, marketing, and distributing films that deprive Plaintiff of the opportunity
to exploit his subsidiary film rights to The Demonologist. Defendants acted either with actual

833.

D

Plaintiff.

ea

knowledge that such exploitation was in violation of the exclusive rights previously acquired by

Plaintiff is an author. His business assets include, among other things, literary rights

in his works of authorship, subsidiary rights deriving from his works of authorship, and rights he
owns in original source material.
834.

The actions of Defendants and Lorraine Warren have deprived Plaintiff of his

ability to commercially exploit his exclusive rights in the Warren Cases, a valuable business asset.
835.

By virtue of Defendants’ acts, Brittle is entitled to recover damages equal to

Defendants entire profits generated by the exploitation of their entire franchise of The Conjuring
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movies in an amount to be proved at trial, but upon information and belief exceeding
$300,000,000.
836.

Pursuant to Code of Virginia § 18.2- 500, Plaintiff is entitled to recover three-fold

the damages, including loss of profits, he sustained as a result of the illegal conspiracy among
Defendants and Lorraine Warren, and the costs of suit, including reasonable attorney’s fees.
Plaintiff, upon information and belief estimates this amount to be approximately $900,000,000
(Nine hundred million dollars.)
Pursuant to Code of Virginia § 18.2- 500, Plaintiff further requests that this court

m

837.

exclusive rights to exploit the Warren Cases.

Because of Defendants unlawful actions in connection with The Conjuring, The

e.

838.

co

temporarily and permanently enjoin Defendants from any further action causing harm to Plaintiff’s

in

Conjuring 2 and Annabelle, Annabelle 2 and The Nun, Plaintiff has suffered and will continue to

dl

suffer severe injuries and harm, much of which cannot be fully measured or compensated in money
damages and certainly if such wrongful conduct is allowed to continue unabated. The ongoing

ea

harm this wrongful conduct will continue to cause Plaintiff is both imminent and irreparable.

D

Plaintiff’s injuries and damages include, but are not limited to, loss of customers, dilution of
goodwill, injury to his reputation, and diminution of the value of his property.

COUNT VI: CONVERSION
(Against All Defendants)
839.

Plaintiff incorporates herein, by reference, the same as if set forth at length

verbatim, the factual allegations contained hereinabove.
840.

At no time did Plaintiff consent to Defendants’ unlawful conduct described herein.
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Plaintiff never executed any assignment of property as described herein, nor did he ever grant any
of the Defendants any license with respect thereto, whether exclusive or nonexclusive.
841.

Plaintiff owns all right, title, and interest in and to certain property, Warren Cases,

Warren Case Files and related materials to which he has exclusive rights pursuant to the
Collaboration Agreement. Defendants have interfered with, unlawfully and without authorization,
and dispossessed Plaintiff of his exclusive rights and property.
842.

Plaintiff exclusively owns the exclusive right to use all the Warren Cases as

m

discussed herein, including the exclusive right to use the Warren’s investigations of Amityville,

co

Enfield, Annabelle, Borley Rectory(Borley Nun) and the Perron Farmhouse/The Conjuring cases,
as well as all the materials and vocal recollections related to same. Defendants have interfered

e.

with, unlawfully and without authorization, and dispossessed Plaintiff of his exclusive rights and

Defendants have, without authority, and with the intent to profit, converted and

dl

843.

in

property.

used the exclusive right to use the Warren Cases, Case Files and related materials owned by

ea

Plaintiff to their own benefit, thereby extinguishing Plaintiff’s exclusive rights and any value

844.

D

associated therewith.

By virtue of Defendants’ acts, Plaintiff is entitled to recover his actual damages and

Defendants’ profits they derived from the exploitation of their The Conjuring franchise of films in
an amount to be proved at trial, Plaintiff’s attorneys’ fees and costs of suit, and all other relief
allowed
845.

Plaintiff seeks injunctive relief and compensatory and punitive damages in an

amount to be proven at trial, including without limitation the return of Defendants’ ill-gotten
profits.
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846.

As a direct result of Defendants’ actions, Plaintiff has suffered and continues to

suffer irreparable harm for which no adequate remedy at law exists, and which will continue unless
Defendant’s actions are enjoined.
847.

Plaintiff is entitled to a preliminary injunction, during the pendency of this action,

and to a permanent injunction enjoining Defendants, their officers, agents and employees, and all
persons acting in concert with them, from engaging in further misappropriation and conversion of

m

Plaintiff’s property and rights.

848.

e.

co

COUNT VII TORTIOUS INTERFERENCE WITH CONTRACT
(Against New Line, Warner Bros. Entertainment, James Wan, Chad Hayes, Carey
Hayes, Gary Dauberman and Certain Doe Defendant)
Plaintiff incorporates herein, by reference, the same as if set forth at length

Plaintiff has valid and existing contract rights pursuant to the Collaboration

dl

849.

in

verbatim, the factual allegations contained hereinabove.

ea

Agreement through which he obtained and owns the exclusive right to use the Warren Case, Case
Files and related materials as detailed above.
Warren, New Line, Warner Bros. Entertainment, James Wan, Chad Hayes, Carey

D

850.

Hayes, Gary Dauberman, and possibly other Defendants, have and have had actual knowledge of
Plaintiff’s valid and existing contract rights.
851.

Despite having actual knowledge of Plaintiff’s exclusive rights to use the Warren

Cases via the Collaboration Agreement, Defendants created and distributed The Conjuring, The
Conjuring 2 and Annabelle and are preparing for the release of three more Conjuring franchise
movies.
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852.

The Conjuring, Annabelle, and Conjuring 2 all exploit the same rights Warren

previously granted exclusively to Plaintiff and Plaintiff has not consented to the use in any movie
or film of any of the material in which he owns exclusive rights.
853.

Because of Defendants unlawful use of such rights in connection with The

Conjuring, The Conjuring 2 and Annabelle Plaintiff has suffered and will continue to suffer severe
injuries and harm, much of which cannot be reasonably or adequately measured or compensated
in money damages and certainly if such wrongful conduct is allowed to continue unabated. The

m

ongoing harm this wrongful conduct will continue to cause Plaintiff is both imminent and

co

irreparable. Plaintiff’s injuries and damages include, but are not limited to, loss of customers,
dilution of goodwill, injury to his reputation, and diminution of the value of his property.
The actions of Warren, New Line, Warner Bros. Entertainment, James Wan, Chad

e.

854.

in

Hayes, Carey Hayes, Gary Dauberman, and possibly other Defendants are not accidental or

855.

dl

unintentional.

By virtue of Defendants’ acts, Plaintiff is entitled to recover his actual damages and

ea

Defendants’ proceeds they derived from the exploitation of their The Conjuring franchise of films

allowed

D

in an amount to be proved at trial, Plaintiff’s attorneys’ fees and costs of suit, and all other relief

RELIEF REQUESTED
WHEREFORE, Plaintiff Gerald Brittle requests that this Court grant the following relief,
jointly and severally, against as follows:
1.

Enter judgment in favor of Plaintiff and against the Defendants, jointly and

severally;
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2.

Declare that Defendants’ conduct was willful and that Defendants were aware of

their infringing activity;
3.

Declare that Defendants acted with willful blindness or reckless disregard of Mr.

Brittle’s rights;
4.

Declare that Defendants acted with malice toward the Plaintiff;

5.

Enter an order preliminarily, during the pendency of this action and thereafter,

permanently, (i) enjoining Defendants, their officers, agents, employees, licensees and assigns,

m

and all persons acting in concert with them, from infringing the copyrights and copyright protected

co

rights of Performance, reproduction, distribution and right to authorize derivative works that
Plaintiff has within his subsidiary motion picture rights in and to The Demonologist, in any

e.

manner; and (ii) enjoining Defendants, their officers, agents, employees, licensees and assigns,

in

and all persons acting in concert with them, from engaging in or authorizing the production,

dl

reproduction, distribution, making of any derivative works and/or exploitation of the infringing:

written consent;

Enter an order, preliminarily during the pendency of this action, and thereafter

D

6.

ea

(i) The Conjuring; (ii) The Annabelle Film and (iii) The Conjuring 2, without Plaintiff’s express

permanently (i) enjoining Defendants, their officers, agents, employees, licensees and assigns, and
all persons acting in concert with them, from misappropriation of Plaintiff’s property (i.e., the right
to use the Warren Cases and his Subsidiary Rights) in any manner; and (ii) enjoining Defendants,
their officers, agents, employees, licensees and assigns, and all persons acting in concert with them,
from engaging in or authorizing the production, reproduction, distribution and/or exploitation of
any motion pictures based in whole or in part on the misappropriated property including but not
limited to: (i) The Conjuring; (ii) Annabelle; and (iii) The Conjuring 2 without Plaintiff’s express
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written consent;
7.

That Defendants’ products and materials that infringe Brittle’s copyright, including

but not limited to any of Defendants’ masters, tapes, film negatives (digital or physical film, raw,
edited or unedited, released or unreleased to the public), and other articles by which copies of the
works embodied in Brittle’s copyright may be reproduced, be impounded pursuant to 17 U.S.C. §
503(a);
8.

That Defendants’ products and materials that infringe Brittle’s copyright,

m

including but not limited to any of Defendants’ plates, molds, masters, tapes, film negatives (digital

co

or physical film, raw, edited or unedited, released or unreleased to the public), and other articles
by which copies of the works embodied in Brittle’s copyright may be reproduced, be destroyed

For compensatory and consequential damages, according to proof in an amount in

in

9.

e.

pursuant to 17 U.S.C. § 503(b);

10.

dl

determined at trial, together with interest thereon as provided by law;
For an accounting and restitution to Plaintiff of all gains, profits and advantages

ea

Defendants have derived from their production, distribution and exploitation of: (i) The Conjuring;

D

(ii) The Conjuring 2; and (iii) The Annabelle film, and from their copyright infringement of
Plaintiff copyright protected rights contained within his subsidiary film rights in and to
Demonologist, as well as any increase in Time Warner’s stock price or premium to be paid to it in
the event of a merger or acquisition of the company;
11.

For such other and further relief and remedies available under the Copyright Act,

17 U.S.C. §§ 101 et seq., which the Court may deem just and proper;
12.

For an order establishing a constructive trust for any and all monies derived from

any of Defendants’ past, current and future exploitation of Plaintiff’s property, including but not
- 354 -

Case 3:16-cv-00908-JAG Document 12-1 Filed 03/29/17 Page 33 of 33 PageID# 1246

limited to theatrical film exhibition (domestic and international), pay and free television, videoon-demand and home video as well as stock or merger price increases attributed to Defendants’
entire franchise of The Conjuring movies;
13.

Enter judgment awarding Plaintiff his actual damages from Defendants adequate to

compensate Plaintiff for Defendants’ activity complained of herein, including but not limited to
interest and costs, in an amount to be proven at trial;
14.

Enter judgment disgorging Defendants’ profits (and treble damages where allowed

Enter a judgment for Plaintiff awarding him punitive damages resulting from

co

15.

m

by law);

Defendants’ illegal conspiracy, their knowing, wanton and reckless disregard of Plaintiff’s rights;
For Plaintiff’s costs of suit;

17.

For interest at the highest lawful rate on all sums awarded Plaintiff other than

in

e.

16.

dl

punitive damages;

For reasonable attorneys’ fees where applicable; and

19.

For such other and further relief as the Court deems just and appropriate.

ea

18.

D

TRIAL BY JURY IS DEMANDED.

GERALD BRITTLE
By:_____________/s/___________________
Patrick C. Henry II, Counsel

Bradley P. Marrs (VSB#25281)
Patrick C. Henry II (VBS#80468)
Marrs & Henry
7202 Glen Forest Drive, Suite 307
Richmond, VA 23226
(804) 662-5715
(804) 662-5712 (fax)
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