
 

 

SUPREME COURT OF THE STATE OF NEW YORK  
COUNTY OF NEW YORK 
 
RKA Film Financing, LLC, 
 
   Plaintiff, 
 
 - against - 
 
Ryan Kavanaugh, Colbeck Capital 
Management, LLC, Colbeck Capital, LLC, 
Colbeck Partners IV, Jason Colodne, Jason 
Beckman, David Aho, Andrew Matthews, 
Ramon Wilson, Tucker Tooley, Greg 
Shamo, and Steven Mnuchin, 
 
   Defendants. 

  
 
SECOND AMENDED COMPLAINT 
 
 
Index No. 652592/2015 
 
 
Hon. Charles E. Ramos 

   
 
  Plaintiff RKA Film Financing, LLC, by and through its attorneys, Latham & 

Watkins LLP, for its complaint against Defendants Ryan Kavanaugh (“Kavanaugh”), Colbeck 

Capital Management, LLC, Colbeck Capital, LLC, and Colbeck Partners IV (collectively, 

“Colbeck”), Jason Colodne (“Colodne”), Jason Beckman (“Beckman”), David Aho (“Aho”), 

Andrew Matthews (“Matthews”), Ramon Wilson (“Wilson”), Tucker Tooley (“Tooley”), Greg 

Shamo (“Shamo”), and Steven Mnuchin (“Mnuchin”) (collectively, the “Defendants”), hereby 

alleges the following:   

NATURE OF THE ACTION  

1. Each of the Defendants defrauded RKA Film Financing, LLC (together 

with its lender-investors, “RKA”),  through repeated misrepresentations about an illusory 

investment opportunity that—from its inception—was designed to misappropriate millions of 

dollars from unwitting investors.  The purpose of the scheme was to prop up a failing media 

company called Relativity Media, LLC (“Relativity”). 

2. Through their deliberate and purposeful misrepresentations, which are 
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detailed infra, each of the Defendants misled RKA to believe that it was investing in a low-risk 

lending facility that would fund only the print and advertising (“P&A”) expenses related to the 

release of major motion picture films (the “P&A Facility”) by special purpose entities (the “Film 

SPEs”).  To induce RKA to fund the P&A Facility, these Defendants misrepresented, among 

other things:  (i) the financial health of Relativity; (ii) how the P&A Facility had previously 

operated; (iii) the true reason for soliciting RKA’s investment; (iv) the mechanics of how the 

P&A Facility would operate; (v) the riskiness of the investment; and (vi) Relativity’s future 

business plans.  In addition, each Defendant either misrepresented that the Film SPEs would use 

the money RKA invested only for P&A expenses of the Film SPEs, or with knowledge that such 

misrepresentations were being made, failed to disclose the same. 

3. In reality, all of the Defendants knew that Relativity was a failing 

enterprise, and that, rather than financing P&A expenses, the P&A Facility was always intended 

to, among other things:  (i) pay salaries and bonuses of Relativity personnel, its contractual debts, 

and its other general corporate expenses; (ii) allow other investors, including Colbeck, to 

decrease their financial exposure in the event of Relativity’s financial demise; and (iii) most 

importantly, provide Relativity a lifeline to continue operations and attract more unwitting 

investors. 

4. All of the Defendants also knew at the time that prior P&A facilities had 

been used in the same manner, and had never operated in the way represented to RKA. 

5. Defendants’ fraud occurred in three phases.  First, prior to its first 

investment, certain of the Defendants made misrepresentations to induce RKA to loan $58.5 

million to the Film SPEs through the P&A Facility (the “First Funding”).  Second, subsequent to 

the First Funding, certain of the Defendants made separate misrepresentations to induce RKA to 
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loan an additional $22.5 million (the “Second Funding”).  Third, once RKA attempted to 

uncover the Defendants’ fraud, certain of the Defendants made repeated misrepresentations to 

prevent RKA from discovering the whereabouts of the P&A funds and taking action to recover 

whatever remained of its investments. 

6. Set forth below are the material misstatements and specific acts by each 

Defendant in furtherance of the scheme.  Specifically: 

• Paragraphs 29 to 41 detail Phase 1 of the fraud; 

• Paragraphs 42 to 50 detail Phase 2 of the fraud; and 

• Paragraphs 52 to 78 detail Phase 3 of the fraud. 

7. In the end, the Defendants misappropriated over 90% of the P&A funds 

for their benefit, causing RKA significant harm.  RKA now brings its Second Amended 

Complaint against Defendants for fraud, fraudulent inducement, and negligent misrepresentation, 

seeking damages in excess of $110 million.  

PARTIES1 

8. Plaintiff RKA is a limited liability corporation organized under Delaware 

law. 

9. Defendant Kavanaugh is the founder and CEO of Relativity, and is 

principally responsible for the operation of the Film SPEs.  He resides in California. 

10. Defendant Colbeck Capital Management, LLC is a financial advisory firm 

organized under the laws of Delaware and headquartered in New York.  Defendants Colbeck 

Capital, LLC and Colbeck Capital Partners IV, LLC are limited liability companies organized 

under the laws of Delaware with their principal places of business in New York.   

                                                 
1  The facts as pled in this Second Amended Complaint reflect Relativity’s corporate form prior to its 

bankruptcy filing.   
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11. Defendant Colodne is a founder and Managing Partner of 

Colbeck.  Colodne served on Relativity’s Board of Directors from 2012 until May 27, 2015.  He 

resides in New York. 

12. Defendant Beckman is a founder and Managing Partner of Colbeck.  

Beckman served on Relativity’s Board of Directors from 2012 until May 27, 2015.2  He resides 

in New York. 

13. Defendant Aho is a partner at Colbeck.  Aho recruited investors, including 

RKA, to provide funding to Relativity.  He resides in New York. 

14. Defendant Matthews was an officer of Relativity since May 28, 2013, 

when he became its Chief Strategy Officer.  Since then, he also acted as its Chief Financial 

Officer (“CFO”) and Co-Chief Operating Officer (“Co-COO”).  Matthews resigned from his 

position as CFO and Co-COO as of October 5, 2015.  He resides in California.   

15. Defendant Wilson joined Relativity in 2006 and has previously served as 

its Interim President, Executive Vice President, and Head of Business Development.  He resides 

in California.  

16. Defendant Tooley was the President of Relativity from September 30, 

2011 until November 5, 2015.  As President, Tooley was aware of and involved in Relativity’s 

key financial decisions, including Relativity’s P&A facilities.  He resides in California. 

 

                                                 
2  Although Beckman has denied being a director of Relativity, press coverage of Relativity statements and 

press releases contradict those assertions.  See, e.g., Ben Fritz, Relativity Back in Business with Debt 
Backed by Ron Burkle, L.A. TIMES, May 31, 2012, available at 
http://articles.latimes.com/2012/may/31/entertainment/la-et-ct-relativity-loan-burkle-20120531 (noting that 
as part of a 2012 financing deal with Colbeck, Beckman would be joining Relativity’s Board along with 
Colodne); see also Todd Cunningham, Two Relativity Board Members Resign After Clash with CEO Ryan 
Kavanaugh, YAHOO, THEWRAP, May 27, 2015, available at https://www.yahoo.com/movies/s/two-
relativity-board-members-resign-clash-ceo-ryan-210953390.html (discussing a statement by Relativity that 
Beckman and Colodne had resigned from the Relativity Board).  
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17. Defendant Shamo joined Relativity in 2009, and has been Relativity’s Co-

COO since November 1, 2012.  He previously served as Relativity’s Executive Vice President of 

Corporate Affairs and General Counsel.  He resides in California.  

18. Defendant Mnuchin was a Non-Executive Co-Chairman of Relativity’s 

Board of Directors from October 2014 to May 2015.  He joined the Board when Dune Capital 

Management, a private investment firm he founded, purchased debt and equity in Relativity.  

Mnuchin was also the CEO and Chairman of OneWest Bank Group, LLC (“OneWest”), a lender 

to Relativity.  He resides in California. 

JURISDICTION 

19. Jurisdiction is proper under New York Civil Practice Law and Rule 

(“CPLR”) § 302 because Defendants transact business within the state of New York.  

Jurisdiction is also proper under CPLR § 302 because Defendants committed tortious acts, both 

within the state and without the state, causing injury to RKA within the state. 

FACTUAL ALLEGATIONS 

A. General Background of P&A Loans 

20. Relativity is a privately-held global media company located in Beverly 

Hills, California, with numerous affiliates and subsidiaries, including the Film SPEs.  The Film 

SPEs finance, produce, advertise, and distribute films.  Through Relativity’s business structure, 

each Film SPE is responsible for a single film.3  Each Film SPE is an independent legal entity 

with separate expenses and a distinct balance sheet.  

21. One category of expenses associated with the theatrical release of a film is 

P&A.  Financing for P&A is separate from financing for other production-related expenses, and 

                                                 
3  For instance, “RML Solace Films, LLC” is a Film SPE principally responsible for the filming and 

marketing of the movie Solace.   
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is used solely to fund P&A-related expenses.  P&A loans are ordinarily the last financing 

obtained prior to the release of a film, and P&A lenders usually provide financing in return for a 

guarantee that they will be the first lenders repaid through a film’s box-office receipts.4   

22. Importantly, P&A loans are not general corporate loans or lines of credit 

that provide working capital.  While general corporate loans can be used for a variety of 

purposes, including financing corporate expenses and growing a business, P&A loans finance 

only the marketing of a film.  In addition, the repayment risk of a general purpose loan is tied to 

the financial success of the parent company, whereas the repayment of a P&A loan is tied 

directly to the box-office receipts of the film for which the P&A funds were loaned.5  Thus, P&A 

loans are discrete, asset-based loans that provide financing for a narrow purpose. 

B. Background on Relativity’s Scheme 

23. In or about 2012, unbeknownst to the general public (including RKA), 

Relativity faced severe financial difficulties.  Relativity’s CEO (Kavanaugh) along with Colodne 

and Beckman (his close friends and Relativity Board members) knew that, without additional 

capital, Relativity would collapse.  At the time, Colodne, and Beckman’s fund (Colbeck) was 

heavily invested in Relativity.6  Thus, Kavanaugh, Colodne, Beckman, and Colbeck shared a 

common financial interest in the success (or apparent success) of Relativity. 

24. In or about 2012, to stave off Relativity’s insolvency and attract new 

capital for the struggling company, Kavanaugh, Colodne and Beckman (leveraging Colbeck), 

developed a scheme to market a new facility, in which Colbeck would be the initial investor, to 

                                                 
4  In industry parlance, this is often known as “last in, first out” financing.  
5  The financial stability of a studio may, of course, affect the studio’s ability to release a film for which P&A 

loans have already been made.  This repayment risk is limited, however, because P&A is loaned, as here, 
only after a film is completed and ready for release. 

6  In April 2012, Colodne represented to RKA that it “currently own[ed] 25% of the equity and ha[d] invested 
over $200M in P&A.”  
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provide the additional capital Kavanaugh needed to continue operating Relativity (the “Colbeck 

P&A Facility”).  Although Kavanaugh, Colodne, and Beckman called the facility a “P&A 

facility,” they never intended that the Colbeck P&A Facility would actually operate like one.  

Instead, they always intended to use the investments for various other purposes, including to pay 

Relativity salaries, bonuses, and overhead, all while painting a misleadingly positive picture of 

Relativity’s finances in order to attract additional capital.  Relativity’s Board and President 

(Tooley) were aware of these marketing efforts, as well as Kavanaugh, Colodne, and Beckman’s 

true intentions.  

25. As Kavanaugh has admitted, this is precisely how Colbeck’s P&A Facility 

operated and was always intended to operate.  For example, on January 22, 2016, Kavanaugh 

publicly stated that the Colbeck P&A Facility had always been treated as a “working capital” 

facility by Relativity, as was every supposed “P&A Facility” structured by Kavanaugh thereafter.  

To be sure, according to Kavanaugh, the “[RKA] facility was structured in precisely the same 

way as Relativity’s previous two working capital facilities.”  Relativity had also, unbeknownst to 

RKA, solicited legal advice to justify using the P&A Facility for general corporate purposes.   

26. In a Complaint filed in this Court on July 24, 2015, Relativity admitted the 

same.  Specifically, Relativity insisted the suggestion that RKA’s loans “were supposed to have 

been specifically held earmarked for payment of particular incurred print and advertising 

expenses” was a “notion that contradict[ed]” the financing arrangement and the parties’ past 

practices.  These “past practices,” known to Kavanaugh, Beckman, Colodne, Aho, Wilson, and 

Matthews, were concealed by each Defendant during the marketing of the P&A Facility to RKA.  

27. The Colbeck P&A Facility came with drawbacks for Beckman, Colodne, 

and Colbeck:  because their investment was not limited to funding P&A, but instead was used for 
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working capital, it was far riskier than a true P&A facility.  Therefore, Kavanaugh, Colodne, and 

Beckman intended for the Colbeck P&A Facility to be temporary until they found an unwitting 

investor to take Colbeck’s place.  

28. In turn, Kavanaugh, Beckman, and Colodne, with the help of Matthews 

(Relativity’s CFO), Aho (a Colbeck partner), and Wilson, worked to market the P&A Facility 

and solicit capital, while concealing its true nature as a “working capital facility.”  Colbeck, 

Relativity’s Board, and its President (Tooley), were aware of these efforts. 

C. Phase One of the Fraud – Defendants’ Misrepresentations to RKA to Induce 
the First Funding 

29. In or about April 2014, on behalf of Colbeck and Kavanaugh, Aho pitched 

RKA a “low-risk” investment opportunity.  He described it as “a prototypical P&A facility.”  Of 

course, Aho concealed the material fact that RKA’s investment was always intended to finance 

Relativity’s general expenses—not P&A expenses for the Film SPEs. 

30. Between May 21, 2014 and May 22, 2014, Kavanaugh, Matthews, 

Colbeck, Aho, and Wilson made a series of misrepresentations regarding the P&A Facility to 

induce RKA to invest.  They made misrepresentations through emails, investor presentations 

(including a 33-slide presentation called the “Relativity P&A Facility Opportunity” (the “May 

Presentation”)), telephone calls, and other communications. 

31. Specifically, at various times, Defendants misrepresented the following, 

some of which was later memorialized in written contracts to provide a veneer of legitimacy:   
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PHASE 1 – Defendants’ Misrepresentations7 Prior to the First Funding 

Date In or 
About/Event 

Defendants Misrepresentation 
Misrepresentation 

in Contract 

May 21, 2014  

Marketing Call 

Aho  

Wilson 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  Relativity was “looking to replace one of their 
existing P&A (print & advertisement expenditures on film releases) 
lenders.” 

Reality:  Kavanaugh, Beckman, Colodne, Aho, and Colbeck were 
seeking investors to unknowingly make general corporate loans—the 
same type of loans provided by Colbeck to the so-called “P&A 
Facility.”  They sought such working capital not only to keep Relativity 
operating, but also to decrease Colbeck’s exposure to Relativity’s 
financial instability. 

No 

May 21, 2014 

Marketing Call 

Aho  

Wilson 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  Past P&A investors had advanced “70% of the 
P&A that Relativity spends on each film in advance of release” and that 
“[a]t a 70% level, box-office risk is minimal.” 

Reality:  The past “P&A” investors had actually provided general 
corporate loans, which were far riskier than actual P&A loans because 
they were tied to Relativity’s general financial success, rather than the 
box-office proceeds of a particular film for which a P&A loan was 
provided.   

No 

May 22, 2014 

May 
Presentation8 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  “The structure [of the P&A financing] is as 
follows: . . . [t]he proceeds will be used to finance the P&A needs for 
Relativity’s releases for the next 12 months.”  (Slide 4.) 

Reality:  The P&A financing was never intended, and in reality was 
never used to finance P&A needs for Relativity releases.  Instead, as 
later admitted, the financing was actually intended to pay for general 
corporate expenses, whatever those might be.   

No 

                                                 
7  The tables included in this Second Amended Complaint describe the Defendants’ misrepresentations, 

however, Defendants perpetrated their fraud through other means as well.  As detailed throughout the rest 
of the Second Amended Complaint, Defendants also took actions and made statements that were designed 
to further the fraud and create an appearance of legitimacy, even if they were not strictly false. 

8  The presentation contained information provided “by a number of sources, including certain members of 
Relativity Media, LLC.”  (May Presentation at 2.)  It was transmitted to, and discussed with, RKA by Aho.  
Matthews and Wilson also discussed its contents with RKA during marketing calls in May of 2014.  
Likewise, Relativity’s corporate logo was featured on each slide, and, upon information and belief, 
Kavanaugh, Matthews, Wilson, and Aho helped create and knew of the contents of the presentation.  
Further, Shamo and Tooley, through their roles at Relativity, were aware of the May Presentation, its 
contents, and that it was false and misleading.  Colodne and Beckman, aware of the efforts to market the 
P&A Facility, were also aware of its contents. 
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PHASE 1 – Defendants’ Misrepresentations7 Prior to the First Funding 

Date In or 
About/Event 

Defendants Misrepresentation 
Misrepresentation 

in Contract 

May 22, 2014 

May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  “The facility will provide separate/uncrossed P&A 
loans for the upcoming films and will be repaid in first position from 
film receipts . . . .”  (Slide 4.) 

Reality:  Defendants not only never intended that the loans provided to 
the P&A Facility would be “separate/uncrossed” relative to one another, 
they also always intended them to be co-mingled with the rest of the 
cash in Relativity’s general operating account so that P&A loans were 
indistinguishable from other corporate funds.  Indeed, Kavanaugh later 
revealed that Defendants always intended to treat RKA’s loans as a 
working capital facility, and Wilson later attempted to justify 
Defendants’ inability to locate RKA’s P&A loans by explaining, “all 
cash is fungible.”  

Yes 

May 22, 2014 

May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  “The facility caps draws at 70% of each film’s 
P&A needs (i.e., risk is limited by a 30% first loss position held by 
Relativity).” (Slide 4.) 

Reality:  Defendants always intended to treat the P&A Facility as a 
working capital facility that would provide financing for general 
corporate expenses, and thus the facility carried the risks associated 
with general corporate loans.  Indeed, Kavanaugh later revealed that 
Defendants always intended to treat RKA’s loans as a working capital 
facility, a manner entirely inconsistent with the notion of Relativity 
holding a first loss position in the P&A Facility.  Further, Relativity 
never provided (or intended to provide) 30% of any film’s P&A needs. 

No 

May 22, 2014 

May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  “The amount of P&A spent on a film . . . includes:  
[r]elease prints . . . [and] [m]arketing and [a]dvertising:  Trailers, 
Television, Print campaign, Radio Outdoors, Publicity campaign, 
Personal appearance tours.”  (Slide 4.) 

Reality:  Defendants intended to use, and did use, the P&A Facility to 
pay for general corporate expenses.  Contrary to Defendants’ 
representations, that is how it had previously operated, and Defendants 
intended to continue to operate it that way. 

No 

May 22, 2014 

May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  “P&A is considered to have a ‘senior risk’ profile 
as it is the last expense to be funded on a given film before release and 
the first to be repaid ‘off-the-top’ from proceeds from exploitation in all 
markets.”  (Slide 4.)  

Reality:  As Kavanaugh later revealed, Defendants always intended to 
treat the P&A Facility as a working capital facility that would provide 
financing for general corporate expenses.  Thus, the risk of the 
investment was tied to Relativity’s financial performance, rather than 
the box-office proceeds of the films for which RKA believed it was 
providing P&A financing.  

No 
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PHASE 1 – Defendants’ Misrepresentations7 Prior to the First Funding 

Date In or 
About/Event 

Defendants Misrepresentation 
Misrepresentation 

in Contract 

May 22, 2014 

May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  Funds provided by RKA would be used only for 
P&A.  (Slides 4, 7–10.) 

Reality:  Defendants always intended to treat the P&A Facility as a 
working capital facility that would provide financing for general 
corporate expenses (i.e., not only for P&A).  Indeed, Kavanaugh later 
revealed that Defendants always intended to treat RKA’s loans as a 
working capital facility, and Colbeck had in fact participated in one 
such facility with Relativity previously that worked in a similar manner. 

Yes 

May 22, 2014 

May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Misrepresentation:  Funds provided by RKA would flow through 
Relativity directly to the particular Film SPEs responsible for releasing 
each respective film. (Slide 12.) 

Reality:  As admitted by Defendants in press releases and a complaint 
filed by Relativity, Defendants always intended that the loans provided 
by RKA would be co-mingled with the rest of the cash in Relativity’s 
general operating account.  Ramon Wilson, Relativity’s Executive VP 
of Business Development, later admitted and sought to rationalize this 
practice by claiming that “all cash is fungible.”   

No 

 
32. At the time the above representations were made, Kavanaugh, Aho, 

Wilson, Matthews, and Colbeck (along with Beckman and Colodne) knew that:  (i) Relativity’s 

P&A Facility had never functioned in the manner represented to RKA; (ii) the P&A Facility 

would never operate as advertised to RKA; and (iii) any money RKA lent to the Film SPEs 

would be used by Relativity for general corporate purposes, including Kavanaugh and other 

Relativity executive’s multi-million dollar salaries, not only for P&A.  Defendants concealed 

these material facts from RKA.   

33.  Kavanaugh and Colbeck further directed Aho, Wilson, and Matthews to 

represent to RKA that the P&A Facility (i) would be used only for P&A, and (ii) once provided, 

RKA’s funds flowed—and would continue to flow—directly and only to a specific Film SPE 

responsible.9   

                                                 
9  Even though the loans were supposed to be provided to particular Film SPEs, Kavanaugh told RKA that it 

could and should not send funds directly to the Film SPEs because Relativity’s contracts with its vendors 
were only with Relativity, which received benefits and discounts from those vendors by virtue of its 
purchasing power. 

FILED: NEW YORK COUNTY CLERK 02/02/2017 09:17 PM INDEX NO. 652592/2015

NYSCEF DOC. NO. 129 RECEIVED NYSCEF: 02/02/2017

11 of 38

Dead
lin

e



 

12 
 

34. From May 14, 2014 through June 2014, RKA conducted extensive 

diligence through, among other means, conversations and emails with Aho and Colbeck, as well 

as officers and executives of Relativity, including Matthews and Wilson.   

35. During this same period, Defendants continued to misrepresent the true 

mechanics and purpose of the purported P&A Facility, including through a revised presentation 

(the “Updated May Presentation”) provided in a May 30, 2014 email from Aho to RKA (with a 

copy sent to Wilson) that stated:  “Thanks for jumping on a call this afternoon.  Attached is the 

updated book [Defendant Wilson] referred to.  CC’d within is the team from Relativity.”   

36. Specifically, Defendants further misrepresented the following:   

PHASE 1 – Defendants’ Misrepresentations Prior to the First Funding (cont’d) 

Date In or 
About/Event 

Defendants Misrepresentation 
Misrepresentation 

in Contract 

May 30, 2014 

Updated May 
Presentation10 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Wilson 

Misrepresentation:  Given the P&A Facility’s structure, 
RKA’s investment would not be subject to risks associated with 
failure to complete the development or production of specific 
films, and RKA’s loans had a “senior risk profile” because P&A 
would be the “last expense funded” and the “first expenses 
repaid.”  (Slide 4.) 

Reality:  Per Kavanaugh, Defendants always intended to treat 
the P&A Facility as a working capital facility to finance general 
corporate expenses, and intended to commingle RKA’s loans 
with the rest of the cash in Relativity’s general operating 
account.  This is how each of the prior facilities operated. 

No 

                                                 
10 The presentation contained information provided “by a number of sources, including certain members of 

Relativity Media, LLC.”  (Updated May Presentation at 2.)  It was transmitted to, and discussed with, RKA 
by Aho.  Matthews and Wilson also discussed its contents with RKA during marketing calls in May of 
2014.  Likewise, Relativity’s corporate logo was featured on each slide, and, upon information and belief, 
Kavanaugh, Matthews, Wilson, and Aho helped create and knew of the contents of the presentation.  
Further, Shamo and Tooley, through their roles at Relativity, were aware of the May Presentation, its 
contents, and that it was false and misleading. Colodne and Beckman, aware of the efforts to market the 
P&A Facility, were also aware of its contents. 
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PHASE 1 – Defendants’ Misrepresentations Prior to the First Funding (cont’d) 

Date In or 
About/Event 

Defendants Misrepresentation 
Misrepresentation 

in Contract 

May 30, 2014 

Updated May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Wilson 

Misrepresentation:  The loans would (i) be restricted and 
segregated, (ii) be funded through Relativity to the Film SPEs 
solely for their use on P&A expenses, and (iii) involve minimal 
risk because it would provide the “last in” and “first out” 
funding.  (Slides 4, 7–10.) 

Reality:  The loans would be co-mingled with the rest of the 
cash in Relativity’s general operating account, treated as a 
Relativity working capital facility to finance general corporate 
expenses, and be subject to all of the risk associated with a 
general corporate loan that would be tied to Relativity’s 
financial stability.  This is how each of the prior facilities 
operated. 

No 

May 30, 2014 

Updated May 
Presentation 

Aho 

Kavanaugh 

Colbeck 
(through its 
agent, Aho) 

Wilson 

Misrepresentation:  The funds would be loaned and 
specifically earmarked for P&A expenses related to films 
scheduled for release by the Film SPEs, and they would be 
repaid first out of box-office and other proceeds related to those 
films. (Slides 4, 7–12.) 

Reality:  The loans provided by RKA would not be earmarked 
as represented, and would instead be co-mingled with the rest of 
the cash in Relativity’s general operating account to be used on 
general corporate expenses.  Ramon Wilson, Relativity’s 
Executive VP of Business Development, later admitted and 
sought to rationalize this practice by claiming that “all cash is 
fungible,” as was the case with all prior “P&A” facilities. 

Yes 

May 30, 2014 

Marketing 
Call 

Wilson 

Matthews 

Misrepresentation:  Relativity’s financial statements and 
projections were immaterial to RKA’s investment decision 
because the P&A facility would fund only narrow asset-backed 
loans to the Film SPEs, the repayment of which would not 
depend on Relativity’s financial performance or stability.  
Therefore, RKA should not seek and stop requesting financials 
for Relativity.  

Reality:  Because RKA’s investment would be treated as a 
working capital facility that would provide financing for general 
corporate expenses (i.e., not only for P&A), the risk associated 
with the loans would be tied to Relativity’s financial success.  
Thus, Relativity’s financial statements and projections would 
have been material to RKA’s decision to invest, and stating 
otherwise further concealed the fact that the loan would be used 
for general corporate expenses. 

No 

May 30, 2014 

Marketing 
Call 

Wilson 

Matthews 

Misrepresentation:  The loans would be spent only by the Film 
SPE’s for P&A of their respective films.  

Reality:  The P&A Facility was always going to be treated as a 
working capital facility that would provide financing for general 
corporate expenses (i.e., not only for P&A).  Indeed, 
Kavanaugh later revealed that Defendants always intended to 
treat RKA’s loans as a working capital facility. 

Yes 
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PHASE 1 – Defendants’ Misrepresentations Prior to the First Funding (cont’d) 

Date In or 
About/Event 

Defendants Misrepresentation 
Misrepresentation 

in Contract 

June 2, 2014 

Marketing 
Email 

Aho 

Wilson 

Misrepresentation:  Provided projected earnings for Relativity 
through 2016, showing a strong financial performance.  

Reality:  Defendants knew that Relativity’s financial situation 
was precarious and that, without additional investors, Relativity 
would likely falter. 

No 

June 5, 2014 

Marketing 
Call 

Aho 

Matthews 

Misrepresentation:  The loans were “low-risk, asset-based 
loans.”  

Reality:  Because RKA’s investment would be treated as a 
working capital facility that would provide financing for general 
corporate expenses (i.e., not only for P&A), the risk associated 
with the loans would be tied to Relativity’s financial success. 

No 

June 5, 2014 

Marketing 
Call 

Wilson 

Matthews 

Misrepresentation:  The Investments were “bullet proof” 
because the funds would be used solely to bring films to market, 
and RKA would be first in line to be paid with proceeds from 
each film’s release.  

Reality:  The loans would be co-mingled with the rest of the 
cash in Relativity’s general operating account, treated as a 
Relativity working capital facility to finance general corporate 
expenses (i.e., not only to bring films to market), and be subject 
to all of the risks associated with a general corporate loan that 
would be tied to Relativity’s financial stability. 

Yes 

Conversations 
throughout 
June 2014  

Kavanaugh 

Misrepresentation:  In conversations with RKA, Kavanaugh 
stated that Relativity was in good financial health.  

Reality:  Kavanaugh, Beckman, and Colodne devised a plan to 
induce RKA’s investment because of Relativity’s poor financial 
condition, which necessitated attracting capital infusion without 
revealing to investors how their money would really be used.   

No 

Conversations 
throughout 
June 2014  

Kavanaugh 

Misrepresentation:  In conversations with RKA, Kavanaugh 
stated that Relativity had “between eight and ten films” on its 
release schedule, and the P&A funds would be earmarked for 
marketing and distributing those films.  

Reality:  The loans provided by RKA would not be earmarked 
as represented, and would instead be co-mingled with the rest of 
the cash in Relativity’s general operating account to be used on 
general corporate expenses.  Ramon Wilson, Relativity’s 
Executive VP of Business Development, later admitted and 
sought to rationalize this practice by claiming that “all cash is 
fungible.”  Kavanaugh later admitted any funds received 
through RKA’s facility were always intended to be used as 
“working capital.” 

No 
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PHASE 1 – Defendants’ Misrepresentations Prior to the First Funding (cont’d) 

Date In or 
About/Event 

Defendants Misrepresentation 
Misrepresentation 

in Contract 

Conversations 
throughout 

May and June 
2014 

Wilson 
Matthews 

Kavanaugh 

Misrepresentation:  RKA could not send funds directly to the 
Film SPE’s because Relativity had contracts with P&A vendors 
through which it received benefits and discounts that were not 
available to the individual Film SPEs. 

Reality:  Defendants intended to misdirect money into 
Relativity’s general operating account so that it could be used as 
a working capital facility to finance general corporate expenses.  
Kavanaugh later admitted this very fact in a press release. 

No 

Conversations 
throughout 

May and June 
2014 

Wilson 
Matthews 

Kavanaugh 

Misrepresentation:  RKA could not deposit funds directly into 
Film SPE accounts because it would be too logistically and 
legally cumbersome to set up individual bank accounts for each 
Film SPE, and that the funds would instead be earmarked in a 
Relativity account for P&A on each film. 

Reality:  Defendants refused to set up such accounts because he 
intended to misdirect the funds into Relativity’s general 
operating account so that it could be used as a working capital 
facility to finance general corporate expenses.  No funds were 
ever “earmarked” as promised.  Kavanaugh later admitted this 
very fact in a press release. 

No 

 
37. At the time the above representations were made, Kavanaugh, Colbeck, 

Aho, Beckman, Colodne, Matthews, and Wilson were aware of each other’s statements.  Each 

knew these representations were false, concealed their falsity, and intended for RKA to rely on 

the misrepresentations and omissions.  Each Defendant knew that no other “P&A” facility had 

ever operated in the manner described to RKA.  Each Defendant further knew—as later admitted 

by Kavanaugh and alleged by Relativity in its own complaint to this Court—that any funds 

secured from RKA would immediately be used for general corporate expenses.   

38. In late June 2014, RKA agreed to finance $58.5 million worth of P&A 

expenses of certain Relativity films.  Relativity’s Board and President (Tooley) were made fully 

aware of the terms of the agreement. 

39. On June 30, 2014, Defendants caused certain Film SPEs to enter a P&A 

financing agreement with RKA (the “Funding Agreement”).  None of the Defendants are parties 

to the Funding Agreement. 

FILED: NEW YORK COUNTY CLERK 02/02/2017 09:17 PM INDEX NO. 652592/2015

NYSCEF DOC. NO. 129 RECEIVED NYSCEF: 02/02/2017

15 of 38

Dead
lin

e



 

16 
 

40. The Funding Agreement contained some (but not all) of the same 

misrepresentations proffered by Defendants before RKA invested.  These false representations 

included the fact that RKA’s investment would be used only for the P&A expenses of particular 

films for which RKA provided loans.  Each representation contained in the Funding Agreement 

was false when made.  Kavanaugh, Colbeck, Aho, Beckman, Colodne, Matthews, and Wilson 

knew these representations were false, concealed their falsity, and intended for RKA to rely on 

the misrepresentations and omissions.  Indeed, at the time RKA entered the Funding Agreement, 

Kavanaugh, Colbeck, Aho, Beckman, Colodne, Matthews, and Wilson each knew that (i) the 

P&A Facility had previously operated as a working capital facility and not as a P&A facility, and 

(ii) that the “P&A Facility” marketed to RKA would be far riskier than they represented, because 

unlike a true P&A facility, it would be tied to the performance of Relativity, not specific films.   

41. Importantly, these funds were not immediately made available to the Film 

SPEs.  Rather, each Film SPE would request funds from the P&A Facility, and RKA would 

release those funds based on, among other representations, promises from each Film SPE that the 

funds would be used solely on P&A. 

D. Phase 2 of the Fraud – Defendants’ Misrepresentations to RKA in Order to 
Induce the Second Funding 

42. In July 2014, after fraudulently securing an initial round of financing, 

Kavanaugh, Aho, Wilson, and Matthews contacted RKA to seek additional funding.  To entice 

RKA to invest more money, through emails and telephone calls, Kavanaugh, Aho, Wilson, and 

Matthews made false representations.  For example:  
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PHASE 2 – Defendants’ Misrepresentations Between the First and Second Funding 

Date In or 
About/Event 

Defendants Misrepresentation In Contract 

July 5, 2014 

Telephone call 
Kavanaugh 

Misrepresentation:  Relativity planned to release up to 15 
films in 2015, rather than the eight to ten previously 
represented.  

Reality:  Relativity did not plan to release additional films 
in 2015, but intended to induce RKA to invest more money.  

No 

July 5, 2014 

Telephone call 
Kavanaugh 

Misrepresentation:  Another round of P&A funds from 
RKA was needed to release additional films in 2015.  

Reality:  Defendants sought the additional investment from 
RKA because Relativity needed more capital to continue 
operating, and they planned to use any money they could 
get from RKA to finance general corporate expenses.   

No 

July 5, 2014 

Telephone call 
Kavanaugh 

Misrepresentation:  Defendants would use an additional 
$22.5 million loan to fund the P&A expenses of the 
additional films to be released in 2015.  

Reality:  Defendants intended to treat the Second Funding 
like RKA’s initial investment, i.e., as a working capital 
facility that would provide financing for general corporate 
expenses and not only P&A expenses of the additional 
films. 

No 

 
43. At the time the above representations were made, Kavanaugh, Aho, 

Colbeck (plus Beckman and Colodne), Wilson, and Matthews knew they were false.  Further, 

they knew any future investment by RKA would only be used for general corporate purposes.   

44. Based on these misrepresentations, RKA invested an additional $22.5 

million in the P&A Facility in August 2014. 

45. By this time, Mnuchin had already become intimately familiar with the 

finances and inner-workings of Relativity.  As an initial matter, Mnuchin was Chairman and 

Founder of OneWest, which had, in 2012, made significant financial commitments in Relativity 

that subsequently totaled $160,000,000.  Through the due diligence conducted by OneWest, 

Mnuchin was afforded complete and unfettered access to the inner-workings of Relativity’s 

finances, including how Relativity (used or misused) its then-existing “P&A facility.”   
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46. In addition, Mnuchin had for years shared a close personal relationship 

with Kavanaugh, who described Mnuchin as “a trusted advisor.”  Indeed, Mnuchin and 

Kavanaugh had registered a company together to co-own a Dassault Falcon 50 three-engine 

private jet, socialized regularly, and attended public events together.   

47. In or about August 2014, around the time that RKA was considering its 

second round of P&A financing, Mnuchin was conducting further due diligence of Relativity’s 

finances and lending facilities in advance of making another investment in Relativity.11  Thus, 

before his additional investment in Relativity in October 2014, Mnuchin had knowledge of, 

among other things, the marketing materials and other information provided to RKA related to 

how its P&A Facility had purportedly operated in the past and would operate in the future.   

48. At that time, and contrary to the material representations made to RKA, 

Jones Day provided Mnuchin an opinion regarding each of Relativity’s debt facilities, including 

the RKA P&A Facility.  It stated that each facility could be and was being used for working 

capital, even though Mnuchin knew that (i) Kavanaugh, Colbeck, and the other Defendants had 

represented to RKA that the P&A Facility had always been and would always be used solely for 

P&A, and (ii) RKA had relied on that misinformation to invest and continue to make funds 

available to the Film SPEs. 

49. Mnuchin never told RKA he obtained a legal opinion that permitted 

Defendants (and ultimately Mnuchin) to continue their fraud and spend RKA’s investment in a 

manner contrary to each Defendant’s representations. 

50. Thereafter, Mnuchin joined the Board of Directors of Relativity.  On or 

                                                 
11  In total, Dune Capital Partners IV invested $78 million in Relativity, and Mnuchin’s related entities 

invested an additional $26 million.  See Questions for the Record, Hearing on the Nomination of Steve 
Mnuchin to be Secretary of the Treasury, Senate Finance Committee, United States Senate, January 2017, 
p. 90.  Mnuchin personally held beneficial ownership of $10.5 million.  Id. 
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about October 2, 2014, he was elected Co-Chairman.  That position provided Mnuchin still more 

inside information regarding how Relativity (i) had previously used the Colbeck P&A Facility as 

a working capital facility, and (ii) intended to spend (and was already spending) RKA’s funds 

(contrary to the representations made to RKA).  Indeed, Mnuchin admitted having such access.  

On January 19, 2017, Mnuchin told the United States Senate that, in his role as Co-Chairman of 

Relativity, he may have even “sat in with management in certain meetings to solicit potential 

investors in Relativity.”12   

51. Thus, the Relativity Board, including Beckman, Colodne, and by that time 

Mnuchin, well knew how these funds had been and would continue to be misappropriated.  On 

September 2, 2014, Beckman told RKA that “the Board [himself included] is intimately involved 

and speaks with Ryan ten times per day” and that “there is rarely a transaction that the Board 

isn’t involved in, especially anything material.”  With respect to RKA’s financing, he added that 

the Relativity Board “approved” the “transaction” and “everyone was aware,” and that “nothing 

transpired that they [the Board members] weren’t previously aware of.”  Beckman specifically 

said that he “and others all knew about details of this transaction.”  This intimate involvement 

continued after Mnuchin was elected Co-Chairman.  

E. Phase 3 of the Fraud – Defendants’ Misrepresentations After the Second 
Funding and RKA’s Discovery of the Fraud 

52. Between June 30, 2014 and March 17, 2015, RKA made P&A funds 

available for ten Film SPEs to finance the P&A for ten films:  November Man, Best of Me, 

Beyond the Lights, Woman in Black 2, Black or White, Lazarus Effect, Solace, Masterminds, 

Before I Wake, and Disappointments Room.  Each time a Film SPE requested funds, Kavanaugh 

represented that the P&A funds would be used solely by the borrowing Film SPE for P&A 

                                                 
12  Questions for the Record, Hearing on the Nomination of Steve Mnuchin to be Secretary of the Treasury, 

Senate Finance Committee, United States Senate, January 2017, p. 30.    
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expenses of a given film.  He signed Borrowing Certificates representing the same.  Each time he 

did so, Kavanaugh knew that any P&A funds requested would not be spent on P&A, as had been 

represented, and would instead be misappropriated for other improper purposes. 

53. Each borrowing from the P&A Facility was done with the knowledge and 

consent of the Relativity Board, including Colodne, Beckman, and Mnuchin, as well as its 

President (Tooley).  

54. Despite their involvement with and approval of the draws on the P&A 

Facility, and their knowledge regarding how the funds were being used, Beckman, Colodne, 

Mnuchin, and Tooley intentionally did not disclose and purposefully withheld from RKA this 

vital information.  Instead, each worked to conceal the fraud to prolong Kavanaugh’s scheme.  

Specifically, Kavanaugh informed Mnuchin of Relativity’s impending insolvency, asked him to 

examine the investment and Relativity’s spending more generally, and told him that the P&A 

funds had been used for Relativity’s general corporate expenses, including any outstanding loan 

obligations due and owing to Mnuchin’s bank, OneWest. 

55. In or around January 2015 (or perhaps earlier), unbeknownst to RKA, 

Relativity’s financial health deteriorated further.  Relativity secretly canceled film releases and 

delayed others indefinitely.  Still, Wilson, Matthews, and Kavanaugh continued to represent to 

RKA that certain movies would be released to draw upon RKA’s P&A Facility and use those 

loans to keep Relativity afloat.  During this period, Wilson, Matthews, and Kavanaugh 

repeatedly lied to RKA and lulled them into a false comfort to avoid revealing their fraud.  

56. In or about February 2015, RKA spoke to Wilson on the telephone 

regarding Relativity’s planned release schedules for four films that had not yet been released 

(Solace, Disappointments Room, Masterminds, and Before I Wake, collectively the “Unreleased 
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Films”).  At that time, Relativity had already drawn several millions of dollars of P&A funds for 

these films.  Knowing that the Unreleased Films would never be released, Wilson lied to RKA, 

stating that Relativity was simply postponing a number of release dates to the spring and summer 

of 2015.  This lie was told at the direction and knowledge of Kavanaugh, Colodne, Beckman, 

Matthew, and Mnuchin so that RKA would continue to extend the loans. 

57. Over the next month, Defendants continued to cause Relativity to draw on 

the P&A Facility.  By mid-March 2015, RKA lent an additional $73.6 million in P&A funds.  At 

no point did Kavanaugh, Matthews, or the Relativity Board intend to use those funds for P&A. 

58. On April 1, 2015, in an attempt to assuage RKA’s concerns regarding the 

release schedule, Wilson represented that all of the Unreleased Films would still be released by 

September 30, 2015 (the date by which all of the films for which RKA provided P&A must be 

released in order to qualify for funding under RKA’s P&A facility), knowing full well that these 

films would not be released as scheduled.   

59. When pressed on the whereabouts of the P&A funds, Wilson claimed, for 

the first time, that “all cash is fungible” and that the P&A funds had not necessarily been 

earmarked, allocated, or used for P&A.  He further explained that Relativity could not trace 

when, how, or if it had spent the tens of millions of dollars RKA had made available through the 

P&A Facility.  In fact, Relativity’s advisors later admitted to counsel for RKA that Relativity had 

made no accounting entries in its general ledger since at least as early as April 2015.13  At base, 

Relativity had no reliable books and records. 

60. On April 6, 2015, upon RKA’s demand, Wilson and Matthews provided 

limited information regarding the P&A funds that had been drawn.  This information showed 

                                                 
13 Relativity’s advisors also later said that Relativity’s books were in such disrepair that, in September 2015, 

they were forced to begin reconstructing Relativity’s financial statements from scratch. 
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that although Defendants had caused Relativity to draw $73.6 million from the P&A Facility for 

the Unreleased Films—thereby substantially depleting RKA’s P&A Facility—only $1.7 million 

had actually been spent on P&A.  Specifically, this information showed the following: 

P&A Spending on the Unreleased Films 

Borrower Film Date 
Amount 
Loaned 

Spent on 
P&A 

Misappropriated 
Funds 

RML Somnia 
Films LLC 

Before I Wake 
August,  

September 
2014 

$17,580,841 
(net fees) 

$161,279 
$17,419,562  
(99% stolen) 

RML Solace 
Films LLC 

Solace 
December 

2014 
$13,410,510 

(net fees) 
$0 

$13,410,510  
(100% stolen) 

Armored Car 
Productions LLC 

Masterminds March 2015 
$25,759,250 

(net fees) 
$1,364,929 

$24,394,321  
(95% stolen) 

DR Productions 
LLC 

Disappointments 
Room 

March 2015 
$16,824,621 

(net fees) 
$218,855 

$16,605,766  
(99% stolen) 

 
61. To delay RKA from resorting to legal action, through emails, telephone 

calls, financial documents, in-person meetings, and other communications, Defendants continued 

to misrepresent (i) how RKA’s investment had been used and (ii) Relativity’s financial stability.   

62. Specifically, on April 9, 2015, Wilson and Matthews stated to RKA that 

Kavanaugh and Relativity were principally focused on releasing a limited number of films, 

including Masterminds, Autobahn, and Kidnap.  When later pressed by RKA, Wilson and 

Matthews later admitted that Wilson’s prior representations were false, and that (i) Solace would 

not be released, and (ii) Disappointments Room and Before I Wake would likely not be released 

until after September 30, 2015.  These statements totally contradicted what Kavanaugh, Wilson, 

and Matthews had previously represented (i.e., they would be released by September 30, 2015) 

in order to qualify to draw nearly $50 million in P&A funds.  

63. On April 10, 2015, RKA contacted Kavanaugh and Shamo to verify that 

all four Unreleased Films would be released on time and to ensure that the $69.4 million in P&A 

funds had not been spent, and was available, segregated, and earmarked for solely for the P&A 
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of those films.  During that call, Kavanaugh and Shamo stated that all the Unreleased Films 

would be released as scheduled, that the relevant P&A funds were safe and accounted for, and 

that Relativity was financially sound and had $100 million in cash available.  These statements 

were materially false and misleading, and were intended to forestall RKA’s taking action to 

recover its investment.  

64. On April 13, 2015, during a telephone call with RKA, Beckman admitted 

that Kavanaugh and Relativity had (in fact) misappropriated the P&A funds and used them for 

improper purposes.  Beckman also corroborated his earlier statements regarding the Relativity 

Board’s involvement with, and knowledge of, Relativity’s finances and business dealings.  Thus, 

by virtue of their positions on the Board, Beckman, Colodne, and Mnuchin participated directly 

in each of these funding decisions, knew precisely how Relativity had intended to use these 

funds, and actively conspired to conceal the scheme from RKA.  

65. Between April 14 and April 20, 2015, to conceal the fraud, Kavanaugh, 

Matthews, and Wilson repeatedly denied RKA’s request to inspect the books of Relativity and 

the Film SPEs.  Likewise, Shamo and Tooley stonewalled attempts by RKA to exercise its 

inspection rights or otherwise obtain information regarding Relativity’s financial health or the 

whereabouts of the P&A funds, responding that those attempts were improper and that RKA 

could rest assured that the funds would only be used on P&A expenses for approved films.  On 

April 20, 2015, after RKA threatened litigation, in lieu of books and records, Kavanaugh, 

Matthews, and Wilson provided RKA with bogus financial and budget materials containing 

gross inaccuracies and arithmetical errors that appeared to have been doctored.  Material 

modifications to P&A budgets were also apparent.  At base, Relativity, at the direction of 

Kavanaugh, Matthews, Wilson, Shamo, and Tooley, had doctored the documents it provided to 
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RKA. 

66. In sum, through communications and erroneous financial documents and 

other business materials, Defendants made misrepresentations to delay RKA from resorting to 

legal action and further concealed both how and whether RKA’s investment in the P&A Facility 

had in fact been used.  For example, Defendants misrepresented the following: 

PHASE 3 – Defendants’ Misrepresentations to Conceal Their Fraud and Forestall RKA’s Corrective Action 

Date In or 
About/Event 

Defendants Misrepresentation 
Memorialized in 

Contract 

June 30, 2014 – 
March 17, 2015 

Kavanaugh 
(through 

borrowing 
certificates) 

Misrepresentation/Act:  When a Film SPE exercised a draw on the 
P&A funds, that money would be used solely by the borrowing 
Film SPE for P&A expenses of the film for which it was 
responsible.  

Reality:  When a Film SPE exercised a draw on the P&A funds, 
Defendants intended to use that money for Relativity’s general 
corporate expenses (i.e., not only P&A). 

Yes 

August and 
September 2014 

Beckman 
Colodne 

Misrepresentation/Act:  The Relativity Board, including Beckman 
and Colodne, knew of, assented to, and/or approved of Film SPE 
RML Somnia Films LLC drawing over $17.5 million (net fees) 
from the P&A Facility for the film Before I Wake. 

Reality:  The Board knew this draw would not be used for P&A and 
would instead be used to pay Relativity’s overhead, salaries, 
bonuses, and other general corporate expenses, including debts 
owed to OneWest, but allowed the draw regardless.  The Board 
never attempted to stop Relativity or inform RKA of this activity, 
and allowed contrary and false representations to be made to RKA 
for this purpose. 

No 

December 2014 
Beckman 
Colodne 

Mnuchin 

Misrepresentation/Act:  The Relativity Board, including Beckman, 
Colodne, and Mnuchin, knew of, assented to, and/or approved of 
Film SPE RML Solace Films LLC drawing over $13.4 million (net 
fees) from the P&A Facility for the film Solace.  

Reality:  The Board knew this draw would not be used for P&A and 
would instead be used to pay Relativity’s overhead, salaries, 
bonuses, and other general corporate expenses, including debts 
owed to OneWest, but allowed the draw regardless.  The Board 
never attempted to stop Relativity or inform RKA of this activity, 
and allowed contrary and false representations to be made to RKA 
for this purpose. 

No 
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PHASE 3 – Defendants’ Misrepresentations to Conceal Their Fraud and Forestall RKA’s Corrective Action 

Date In or 
About/Event 

Defendants Misrepresentation 
Memorialized in 

Contract 

March 2015 
Beckman 
Colodne 

Mnuchin 

Misrepresentation/Act:  The Relativity Board, including Beckman, 
Colodne, and Mnuchin, knew of, assented to, and/or approved of 
Film SPE Armored Car Productions LLC drawing over $25.7 
million (net fees) from the P&A Facility for the film Masterminds. 

Reality:  The Board knew this draw would not be used for P&A and 
would instead be used to pay Relativity’s overhead, salaries, 
bonuses, and other general corporate expenses, including debts 
owed to OneWest, but allowed the draw regardless.  The Board 
never attempted to stop Relativity or inform RKA of this activity, 
and allowed contrary and false representations to be made to RKA 
for this purpose. 

No 

March 2015 
Beckman 
Colodne 

Mnuchin 

Misrepresentation/Act:  The Relativity Board, including Beckman, 
Colodne, and Mnuchin, knew of, assented to, and/or approved of 
Film SPE DR Productions LLC drawing over $16.8 million (net 
fees) from the P&A Facility for the film Disappointments Room.  

Reality:  The Board knew this draw would not be used for P&A and 
would instead be used to pay Relativity’s overhead, salaries, 
bonuses, and other general corporate expenses, including debts 
owed to OneWest, but allowed the draw regardless.  The Board 
never attempted to stop Relativity or inform RKA of this activity, 
and allowed contrary and false representations to be made to RKA 
for this purpose. 

No 

April 10, 2015 
Kavanaugh 

Shamo 

Misrepresentation:  All of the Unreleased Films would be released 
as scheduled.  

Reality:  As already revealed by Wilson and Matthews, Kavanaugh 
knew that the Unreleased Films would not be released as scheduled. 

No 

April 10, 2015 
Kavanaugh 

Shamo 

Misrepresentation:  RKA’s loans were safe and accounted for.  

Reality:  Kavanaugh knew that RKA’s loans were not safe and 
accounted for.  He knew that they were co-mingled with the rest of 
the cash in Relativity’s general operating account, and he later 
revealed that Defendants always intended to treat RKA’s loans as a 
working capital facility.  Moreover, he could not account for any 
cash because, as later revealed by its advisors, Relativity had no 
accounting entries since at least early April 2015. 

No 

April 10, 2015 
Kavanaugh 

Shamo 

Misrepresentation:  Relativity was financially sound with $100 
million in cash available.  None of RKA’s loans had been 
misappropriated.  

Reality:  Kavanaugh knew that Relativity was not financially 
sound, and did not know whether it had any cash available.  Indeed, 
as later revealed by its advisors, Relativity had no accounting 
entries since at least early April 2015.  RKA’s loans were used for 
general corporate expenses.   

No 
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PHASE 3 – Defendants’ Misrepresentations to Conceal Their Fraud and Forestall RKA’s Corrective Action 

Date In or 
About/Event 

Defendants Misrepresentation 
Memorialized in 

Contract 

April 10, 2015 Kavanaugh 

Misrepresentation:  An imminent financing deal that would 
provide Relativity with additional funding would be completed 
within a week.  

Reality:  Kavanuagh knew that no financing was imminent.  This 
statement was designed purely to lull RKA into a false sense of 
security and allow Defendants to further misuse RKA’s funds. 

No 

April 12, 2015 Shamo 

Misrepresentation:  The P&A funds were sequestered by 
Relativity and the Film SPEs and would be used only on P&A 
expenses for approved films.  

Reality: The P&A funds were being spent on a daily basis, and 
Relativity had negotiated a deal to use a significant portion of what 
was left of its available cash—including much of those P&A 
funds—to satisfy debts to OneWest, a bank formed and controlled 
by Mnuchin. 

No 

April 12, 2015 Kavanaugh 

Misrepresentation:  A group, which included Kavanaugh himself, 
would “move fast . . . and just buy out” RKA.  

Reality:  Kavanaugh had no such group of investors, and he never 
intended to enter into an arrangement to buy out RKA.  This 
statement was designed purely to lull RKA into a false sense of 
security and allow Defendants to further misuse RKA’s funds. 

No 

April 12, 2015 Kavanaugh 

Misrepresentation:  Relativity had $90 million of cash on its 
balance sheet.  

Reality:  Kavanaugh did not know whether Relativity had any cash 
available.  Indeed, as later revealed by its advisors, Relativity had 
no accounting entries since at least early April 2015. 

No 

April 12, 2015 Kavanaugh 

Misrepresentation:  Relativity was expected to receive revenue of 
about $29 million within 30 days and $100 million within 60 days.  

Reality:  Kavanaugh knew that Relativity did not expect to receive 
such revenue.  His representations were designed to lull RKA into a 
false sense of security to allow Defendants to continue misusing 
RKA’s funds. 

No 

April 13, 2015 Kavanaugh 

Misrepresentation:  Relativity was in the final stretch of closing a 
$550 million refinancing.  

Reality:  Kavanaugh knew that Relativity did not expect to close a 
$550 million refinancing.  His representation was designed to lull 
RKA into a false sense of security to allow Defendants to continue 
misusing RKA’s funds. 

No 

April 14, 2015 Shamo 

Misrepresentation:  RKA’s request to inspect Relativity’s books 
and records in accordance with the Funding Agreement was 
improper because Relativity had not been provided sufficient time 
to prepare or because RKA was not entitled to make such a request.  

Reality:  Shamo knew that if RKA was allowed to exercise its 
rights to inspect Relativity’s books and records, it would discover 
Defendants’ misappropriation of the P&A funds.  Accordingly, 
Shamo refused to address RKA’s concerns or allow an inspection of 
Relativity’s books and records.   

No 
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PHASE 3 – Defendants’ Misrepresentations to Conceal Their Fraud and Forestall RKA’s Corrective Action 

Date In or 
About/Event 

Defendants Misrepresentation 
Memorialized in 

Contract 

Throughout  

April 2015 

Matthews 

Tooley 

Shamo 

Misrepresentation:  Relativity (i) had cash on hand, (ii) was 
financially sound, and (iii) had not misappropriated the P&A funds, 
sequestering them specifically for P&A expenses related to 
approved films.   

Reality:  Relativity (i) had liquidity problems, (ii) was on the verge 
of bankruptcy, and (iii) had misappropriated the P&A funds, using 
them instead on Relativity’s salaries, bonuses, and corporate 
expenses.  Indeed, as later revealed by its advisors, Relativity had 
no accounting entries since at least early April 2015. 

No 

April 17, 2015 Kavanaugh 

Misrepresentation:  Relativity had cash available, was financially 
sound, and had not misappropriated the P&A funds.  

Reality:  Kavanaugh knew that Relativity was not financially sound 
and that RKA’s loans had been misappropriated, and he did not 
know whether Relativity had any cash available.  Kavanaugh later 
revealed that Defendants always intended to treat RKA’s loans as a 
working capital facility, and Relativity’s advisors later informed 
RKA that Relativity had no accounting entries since at least early 
April 2015. 

No 

April 20, 2015 
Kavanaugh 
Matthews  

Misrepresentation:  Provided RKA with doctored books and 
records containing inaccuracies and missing information to conceal 
the scope of the scheme.  

Reality:  Kavanaugh and Matthews made up this information.  
Indeed, as later revealed by its advisors, Relativity had no 
accounting entries since at least early April 2015. 

No 

April 21, 2015 Kavanaugh 

Misrepresentation:  Relativity had $50 million in cash available to 
conceal the scope of the scheme.  

Reality:  Kavanaugh did not know whether Relativity had any cash 
available.  Indeed, as later revealed by its advisors, Relativity had 
no accounting entries since at least early April 2015. 

No 

April 22, 2015 Kavanaugh 

Misrepresentation:  Presented RKA with a false balance sheet 
showing a greater amount of cash on Relativity’s balance sheet than 
was in fact true.  

Reality:  Kavanaugh did not know what Relativity had on its 
balance sheet.  Indeed, as later revealed by its advisors, Relativity 
had no accounting entries since at least early April 2015. 

No 

 
67. In the face of increasing pressure, on April 17, 2015 Kavanaugh 

confirmed RKA’s P&A funds had been misappropriated.  For example, on a call with RKA, 

Kavanaugh admitted that he and others had spent RKA’s P&A funds on Relativity’s corporate 

expenses. 
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68. On April 22, 2015, RKA notified the Defendants that a fraud suit was 

forthcoming.  Nevertheless, in an effort to reach an amicable resolution, RKA forwent legal 

action for several months to allow Defendants the chance to explain the whereabouts of the P&A 

funds.  Kavanaugh called RKA several times between May 8 and May 30, 2015 to provide 

misinformation and forestall legal action.  Meanwhile, Kavanaugh represented that Relativity 

had enough cash to fund operations and would release the Unreleased Films on schedule.   

69. Relying on these representations, RKA negotiated a forbearance 

agreement with Relativity.  

70. In April and May 2015, Relativity’s Board of Director’s discussed 

Relativity’s finances, including its outstanding loan obligations to OneWest, a creditor of 

Relativity that Mnuchin operated, and the status of the loans RKA had made to the Film SPEs.  

71. On or about May 29, 2015, with full knowledge of Relativity’s insolvency 

and pending forbearance with RKA, and having recently negotiated an agreement to allow 

OneWest to sweep funds from two Relativity cash accounts, Mnuchin resigned from the 

Relativity Board.     

72. One day later—on May 30, 2015— a loan from OneWest came due.  

Relativity defaulted on that loan, and Mnuchin immediately began seizing approximately $50 

million from Relativity’s accounts to recoup his bank’s loan to Relativity.  Specifically, Mnuchin 

caused OneWest to “sweep” Relativity’s accounts with full knowledge that the siphoned funds 

(i) included a substantial portion of RKA’s P&A funds and (ii) had been misappropriated.  To be 

sure, Mnuchin’s resignation from Relativity’s Board a single day before this misappropriation 

was intended to make the “sweeps” look legitimate.  OneWest did not lose money when 

FILED: NEW YORK COUNTY CLERK 02/02/2017 09:17 PM INDEX NO. 652592/2015

NYSCEF DOC. NO. 129 RECEIVED NYSCEF: 02/02/2017

28 of 38

Dead
lin

e



 

29 
 

Relativity declared bankruptcy.14 

73. Thus, among other things, Mnuchin did the following to siphon off $50 

million from Relativity: 

Mnuchin’s Acts and Misrepresentations to Conceal the Fraud, Forestall RKA’s Corrective Action,  

and Siphon Off $50 Million  

Date In or 
About/Event 

Defendants Acts 
Memorialized in 

Contract 

In or about August 
2014 

Mnuchin 

Mnuchin conducts due diligence on, among other things, 
RKA’s P&A Facility, and becomes aware that the funds were 
and would be used contrary to marketing material and 
statements made to RKA.   

No 

In or about October 
2014 

Mnuchin 
Mnuchin directs Jones Day (Relativity’s lawyers) to provide 
an opinion on the RKA P&A Facility. 

No 

April – May 2015 Mnuchin 

Mnuchin and the Relativity Board of Directors are informed 
of the finances of Relativity, including the status of its $50 
million loan obligation to OneWest and the status of RKA’s 
loans to the Film SPEs, including forbearance agreements 
between RKA and Relativity. 

No 

May 29, 2015 Mnuchin 
Mnuchin resigns from the Board of Directors of Relativity 
Media. 

No 

May 30, 2015 Mnuchin 
One day later, Mnuchin directs his bank (OneWest) to siphon 
off $50 million from Relativity’s bank accounts. 

No 

 
74. On June 5, 2015, minutes before executing the formal forbearance 

agreement, and days after RKA’s $50 million had been siphoned off to Mnuchin, Relativity first 

notified RKA that it had insufficient cash to fulfill the terms of the forbearance agreements 

because, despite prior representations from Kavanaugh that Relativity had well over $90 million 

in cash, Relativity had only “$30 million” available.  Kavanaugh, Wilson, Matthews, Colodne, 

Beckman, Colbeck, and Mnuchin all knew of Relativity’s true financial status and its efforts to 

obtain forbearance from RKA, which permitted them time and opportunity to further 

misappropriate the P&A funds. 

 

                                                 
14  Questions for the Record, Hearing on the Nomination of Steve Mnuchin to be Secretary of the Treasury, 

Senate Finance Committee, United States Senate, January 2017, p. 90. 
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75. Throughout June 2015, RKA maintained near-daily communication with 

Relativity, which repeated that Kavanaugh was close to obtaining additional financing.  The true, 

undisclosed, purpose of these lies was to allow Mnuchin to further misappropriate RKA’s funds.  

76. On January 22, 2016, after months of hiding the fact that Relativity’s 

investment had been misappropriated, Kavanaugh finally conceded that the Defendants 

defrauded RKA.  That day, Kavanaugh issued a press release in which he publicly claimed that 

the P&A Facility was actually and was always intended to be a “working capital” facility such 

that funds invested in it could be used for any corporate purpose.  Specifically, Kavanaugh’s 

statement provided:  “Relativity Holdings, the parent company of Relativity Media, entered into 

a working capital facility with a group called RKA in 2014.  This facility was structured in 

precisely the same way as Relativity’s previous two working capital facilities.”  (emphasis 

added).   

77. Kavanaugh’s release further provided that Mnuchin knew of the scheme to 

use RKA’s investments as working capital since the time he invested in Relativity:   

[W]hen Steven Mnuchin joined as Co-Chairman of Relativity and 
made a sizable investment in the company, as part of his diligence 
he asked Relativity’s counsel, Jones Day, to provide an opinion on 
all of the company’s debt facilities, including the RKA facility.  
Jones Day provided the opinion that the facility may be used for 
working capital and was and had been used in accordance with all 
documentation. 

 
78. RKA now seeks this Court’s aid in redressing the substantial harm 

suffered after relying on Defendants’ fraud.  
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COUNT ONE  
(Fraud) 

79. RKA repeats and realleges paragraphs 1 through 78 above as though set 

forth here in full. 

80. As alleged above, each Defendant played a role in fraudulently 

misappropriating the funds RKA provided through the P&A Facility.   

a. Kavanaugh developed the scheme to market a supposedly low risk P&A 

Facility to investors along with Colodne and Beckman, helped solicit both rounds of financing 

for that facility from RKA, participated in the misappropriation of those funds, and 

misrepresented their true whereabouts, as well as Relativity’s business affairs and financial 

condition.  

b. Colbeck participated in Relativity’s debt financings in 2011 and 2012, and 

exited most of those investments prior to Relativity filing for bankruptcy.  Through those 

investments, and at the direction of Colodne and Beckman, Colbeck provided the capital 

necessary for Kavanaugh to convince potential lenders that the P&A Facility was a legitimate 

investment opportunity.  Colbeck also furthered Kavanaugh’s scheme through 

misrepresentations made by its principals and other representatives, such as Aho, who marketed 

the P&A Facility to RKA. 

c. Colodne and Beckman, as founders and principals of Colbeck, as well as 

business partners and friends of Kavanaugh, were aware at all times of Colbeck’s interest in 

Relativity and helped Kavanaugh create his scheme to defraud investors through the P&A 

Facility.  They directed Colbeck and its representatives to assist that scheme by providing capital 

to Relativity and marketing the P&A Facility to investors, knowing all the while that the facility 

was being used for working capital and not “P&A.”  Colodne and Beckman also served on 
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Relativity’s Board, had knowledge of how Relativity’s past P&A facilities operated, and knew 

how Relativity planned to and ultimately did use RKA’s P&A Facility.        

d. Aho, a partner at Colbeck, was personally involved in recruiting investors 

for Kavanaugh’s false P&A Facility, including RKA.  Specifically, Aho marketed the P&A 

Facility to RKA and worked to structure, negotiate, and close the P&A Facility between 

Relativity and RKA, knowingly making myriad materially false statements to RKA regarding 

that facility, including how past P&A Facilities had operated.   

e. Matthews and Wilson, both officers of Relativity, made deliberate false 

representations to RKA regarding its potential investment in the P&A Facility, Relativity’s use 

of P&A funds, and Relativity’s business affairs and financial health, all with knowledge of 

Kavanaugh’s scheme and the falsity of their statements. 

f. Mnuchin learned of Kavanaugh’s scheme at or before the time he joined  

Relativity’s Board, but helped to conceal that scheme during his tenure on the Board.  He knew, 

through legal advice solicited from Jones Day, that Kavanaugh and the Relativity Board were 

using the P&A Facility counter to how they told RKA the funds had been used in the past and 

would be used in the future.  Knowing that Relativity was using RKA’s funds improperly, and 

prior to Relativity’s bankruptcy, through a bank he controlled, Mnuchin swept Relativity’s 

operating account, which contained much of RKA’s misappropriated P&A funds.  Mnuchin took 

this action in order to obtain and misappropriate the proceeds of the fraud.  

81. Before, in the process of, and after RKA provided loans to finance the 

P&A Facility, Defendants repeatedly misrepresented, among other things, that: 

a. RKA’s investments would be used only to finance the P&A expenses of 

the Film SPEs; 
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b. RKA’s investments would be used by only the Film SPEs; 

c. RKA’s investments would be segregated from other Relativity funds and 

earmarked for P&A expenses of the Film SPEs; 

d. RKA did not need to perform due diligence on Relativity because 

Relativity had not in the past, and would not in the future, be using the P&A funds for general 

corporate purposes; 

e. loans provided by Relativity’s prior P&A lenders had been used only by 

the Film SPEs to which the loan had been provided; 

f. loans provided by Relativity’s prior P&A lenders had been used only to 

finance P&A and for no other purpose; 

g. loans provided by Relativity’s prior P&A lenders were segregated and 

earmarked from other Relativity funds; 

h. RKA’s investments would be tied to the box office proceeds of the 

particular films for which they were provided, and thus were low-risk investments; 

i. the Unreleased Films would be released as scheduled, i.e., prior to 

September 30, 2015; 

j. RKA’s investments were safe and accounted for; and 

k. Relativity had particular amounts of cash available on its balance sheet 

that were sufficient to continue operations and was about to obtain additional financing. 

82. The Defendants memorialized some (but not all) of these same 

misrepresentations in the Funding Agreement before RKA invested, but each Defendant had an 

obligation not to defraud RKA independent of any duties imposed by the Funding Agreement. 
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83. Each Defendant’s misrepresentations were material to RKA’s decision to 

finance the P&A facility, allow Relativity to continue to draw upon that facility after it was 

created, as well as use the facility for general corporate expenses, and forbear from taking action 

to recover its misused investments. 

84. With knowledge of their falsity, each Defendant made those 

misrepresentations with the intent to induce RKA’s reliance so that RKA would invest in the 

P&A Facility, allow Relativity to continue to draw upon that facility after it was created and use 

the facility for general corporate expenses, and later refrain from seeking to recover its 

investments.  Each Defendant also made these misrepresentations with knowledge that he 

intended to use RKA’s investments contrary to the way in which Defendants represented the 

investments would be used.  Specifically, each Defendant knew that his various 

misrepresentations, including that RKA’s investments would be used only for P&A expenses of 

particular films and that prior P&A facilities had worked in a similar manner, were designed to 

provide Relativity with a working capital facility that would be used to finance general corporate 

expenses.   

85. RKA reasonably relied on each Defendant’s misrepresentations when it 

invested in the P&A Facility, continued to make money available to the Film SPEs, and refrained 

from taking action to recover its investments. 

86. Notwithstanding their representations to RKA, Defendants used RKA’s 

investments for general corporate purposes to prop up Relativity as it faced financial difficulty.  

On no less than five occasions between in or about August 2014 and March 2015, Defendants 

caused the Film SPEs to draw on RKA’s loans in an amount totaling approximately $73.6 

million purportedly in connection with four films:  Masterminds, Before I Wake, Solace, and 
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Disappointments Room.  No more than roughly $1.7 million of the money that was drawn was 

spent on P&A.  Yet, it is all gone.   

87. When confronted about how RKA’s investments had been used, the 

Defendants repeatedly lied and continued to misappropriate the funds.  To delay RKA’s 

discovery of the misuse of its investments, Defendants purposefully obfuscated RKA’s efforts to 

understand how and why its money had been drawn on, allocated, and used.  To prolong their 

scheme and forestall RKA from taking action to recover its investments, Defendants knowingly 

made false statements regarding the release dates of films, the financial health of Relativity, and 

the availability of additional financing. 

88. As a result of Defendants’ fraud, RKA provided approximately $73.6 

million to the Film SPEs for P&A expenses, nearly all of which was not used for P&A, but has 

vanished, causing RKA to suffer and continue to suffer damages. 

COUNT TWO 
(Fraud in the Inducement) 

89. RKA repeats and realleges paragraphs 1 through 88 above as though set 

forth here in full. 

90. Before, in the process of, and after RKA provided loans to finance the 

P&A Facility, Defendants made repeated misrepresentations to RKA. 

91. Defendants’ misrepresentations were material to RKA’s decision to 

finance the P&A Facility and to continue to make funds available to Defendants within the RKA 

facility, and to RKA’s decisions to agree to forbear from taking immediate corrective action. 

92. With knowledge of their falsity, Defendants made those 

misrepresentations with the intent to induce RKA’s reliance so that RKA would invest in the 

P&A Facility, continue to make funds available through the P&A Facility, and later agree to 
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forbear from seeking immediate recovery of all of its investments.  Defendants also made the 

misrepresentations with knowledge that they intended to use RKA’s investments contrary to the 

way in which Defendants’ represented the investments would be used.  Specifically, Defendants 

knew that their various misrepresentations, including that RKA’s investments would be used 

only for P&A expenses of particular films and that past P&A facilities had worked in the same 

manner, were designed to provide Relativity with a working capital facility that would be used to 

finance general corporate expenses.   

93. RKA reasonably relied on Defendants’ misrepresentations when it 

invested in the P&A Facility, continued to make money available to the Film SPEs, and agreed 

to forbear from taking action to recover its investments. 

94. As a result of Defendants’ fraudulent inducement, RKA has suffered and 

will continue to suffer damages.  

COUNT THREE 
(Negligent Misrepresentation) 

95. RKA repeats and realleges paragraphs 1 through 94 above as though set 

forth here in full. 

96. Before, in the process of, and after RKA provided loans to finance the 

P&A Facility, Defendants made repeated misrepresentations to RKA. 

97. At the time Defendants made these representations they either knew of 

their falsity and/or failed to exercise reasonable care or competence to determine their accuracy.  

98. Through the marketing, negotiation, and other correspondence by 

telephone and email, a special or privity-like relationship arose between Defendants and RKA.  

Defendants used repeated communication, unique knowledge, and special expertise to gain 

RKA’s trust, imposing on Defendants duties to impart correct information to RKA, which were 
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distinct from any obligations under the Funding Agreement.   

99. RKA reasonably relied on Defendants’ misrepresentations when it 

invested in the P&A Facility, continued to make money available to the Film SPEs, and  

refrained from taking action to recover its investments.  Had any Defendant disclosed the falsity, 

or attempted to verify the veracity, of the statements made on behalf of Relativity to RKA, RKA 

would have never entered into such an agreement with Relativity, and could have otherwise 

considerably mitigated the damages it suffered. 

100. As a result of Defendants’ negligent misrepresentation, RKA has suffered 

and will continue to suffer damages.  
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully demands judgment in its favor against the 

Defendants: 

a) for all actual damages incurred and accruing in an amount in excess of 

$110 million; 

b) awarding the Plaintiff attorney’s fees, costs, and disbursements in 

prosecuting this action to the extent permitted by law; and 

c) awarding the Plaintiff such further relief as this Court deems just and 

appropriate. 

Dated:  New York, New York 
 February 2, 2017 
        Respectfully Submitted, 
 
        LATHAM & WATKINS LLP 
 
         
       
  /s/ Christopher J. Clark 
        Christopher J. Clark 
        Benjamin Naftalis 
        885 Third Avenue 
        New York, New York 10022 
        (212) 906-1200 
        chris.clark@lw.com 
        benjamin.naftalis@lw.com  
         

Counsel for Plaintiff RKA Film 
Financing, LLC 
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