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STATEMENT REGARDING ORAL ARGUMENT 
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STATEMENT OF JURISDICTION 

This matter arises from an enforcement proceeding brought by the Secretary 

of Labor before the Occupational Safety and Health Review Commission 

(“Commission”) under the Occupational Safety and Health Act of 1970, 29 U.S.C. 

§§ 651-678 (“OSH Act”).  The Commission had jurisdiction over this proceeding 

under 29 U.S.C. § 659(c).  The decision of the administrative law judge (“ALJ”) 

became a final order of the Commission on October 30, 2015, and Film Allman 

filed its petition for review on December 28, 2015, within the sixty-day period 

prescribed by the OSH Act.  See 29 U.S.C. § 660(a).  This Court has jurisdiction 

over the petition for review under 29 U.S.C. § 660(a). 

STATEMENT OF ISSUES 
 
1. Whether the ALJ properly characterized Film Allman’s violation of the OSH 

Act’s general duty clause as willful, where willful violations are shown by plain 

indifference to employee safety and Film Allman knowingly trespassed on a train 

trestle owned by CSX without permission in order to film a movie scene; misled its 

employees with inaccurate and unverified information about how many trains were 

expected to pass over the trestle; failed to take basic safety precautions accepted as 

standard within the film industry; and failed to have any evacuation plan in case of 

an oncoming train, resulting in the death of one employee. 
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2.   Whether the ALJ properly imposed the maximum penalty of $70,000 for 

Film Allman’s willful violation of the OSH Act where she took into account the 

relevant statutory factors and the gravity of the violation was extremely high. 

3. Whether the ALJ correctly held that the Secretary lawfully invoked the 

informer’s privilege to withhold certain parts of the investigative record that would 

have disclosed the identity of confidential informers, where the public interest in 

maintaining informer anonymity is strong and Film Allman failed to demonstrate 

that it needed the withheld information to prepare its defense. 

STATEMENT OF THE CASE 
 

I. Procedural History 

On February 20, 2014, a Film Allman employee was killed while filming a 

movie scene on a train trestle in Jesup, Georgia.  Decision 1-2.  Following an 

inspection of the worksite, the Occupational Safety and Health Administration 

(“OSHA”) issued Film Allman a citation alleging one serious and one willful 

violation of the OSH Act.  Id. at 2.  After a hearing, ALJ Sharon D. Calhoun 

affirmed the violations in a decision and order dated September 28, 2015.  Id.  Film 

Allman sought discretionary Commission review of the ALJ’s decision, which was 

not granted, and the decision became a final order of the Commission on October 

30, 2015.  Film Allman filed a timely petition for review with this Court on 
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December 28, 2015.  (Only the willful violation is at issue in Film Allman’s 

petition for review.)   

II. Statutory Background 

The OSH Act is intended “to assure so far as possible every working man 

and woman in the Nation safe and healthful working conditions and to preserve our 

human resources.”  29 U.S.C. § 651(b).  To achieve the Act’s purposes, Congress 

authorized the Secretary of Labor “to set mandatory occupational safety and health 

standards.”  Id. §§ 651(b)(3), 655.  The OSH Act also contains a general duty 

clause, which requires an employer to provide a work environment “free from 

recognized hazards that are causing or are likely to cause death or serious physical 

harm to his employees.” 29 U.S.C. § 654(a)(1).   

OSHA enforces both the standards and the general duty clause by issuing 

citations requiring the employer to abate violations and, where appropriate, pay a 

civil penalty.1  Id. §§ 658-659, 666.  Violations may be characterized as “other 

than serious,” “serious,” or “willful.”  Id. § 666(a)-(c).  If an employer contests a 

citation, the matter is adjudicated by the Commission, an independent adjudicatory 

body.  Id. §§ 659, 661.  Initially, an ALJ appointed by the Commission adjudicates 

                                           
1 The Secretary has delegated his responsibilities under the OSH Act to an 
Assistant Secretary who directs OSHA.  Secretary’s Order 1-2012, 77 Fed. Reg. 
3912-01 (2012).  The terms “Secretary” and “OSHA” are used interchangeably in 
this brief. 
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the dispute.  Id. §§ 659(c), 661(j).  A party adversely affected by the ALJ’s 

decision may petition for discretionary review of the decision by the full three-

member Commission.  Id. § 661(j); 29 C.F.R. § 2200.91(a).  If review is not 

granted, the ALJ’s decision becomes the final order of the Commission thirty days 

after its issuance.  29 U.S.C. § 661(j).  A party adversely affected or aggrieved by 

the Commission’s final order may seek review in the appropriate court of appeals.  

Id. § 660(a), (b).   

III. Statement of Facts   

A. Film Allman, the “Midnight Rider” Movie, and the Doctortown 
Trestle 
 

 Randall Miller and Jody Savin are independent filmmakers and producers.  

Tr. 1013-14.  Each time the pair produces a movie, they usually create a new 

limited liability corporation for the purpose of making just that particular film.  Tr. 

1015.  In 2013, Miller and Savin formed Film Allman, LLC, for the purpose of 

making a movie called “Midnight Rider: The Gregg Allman Story,” which was to 

be based on the autobiography of musician Gregg Allman.  Ex. J-1 ¶1; Tr. 1017, 

1021.  Filming was to take place in and around Savannah, Georgia beginning in 

February 2014.  Tr. 1045, 1070; Schwartz Dep. 21-22. 

 The script for “Midnight Rider” originally included two scenes involving 

train tracks.  Ex. J-3, J-4.  One scene featured actors playing the brothers Gregg 
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and Duane Allman riding together on a motorcycle when they are stopped in traffic 

by street construction.  Tr. 133; Ex. J-4.  Instead of waiting to pass the construction 

site, “they whipped over and got on the railroad tracks and rode down the railroad 

tracks to get around it.”  Tr. 133; Ex. J-4.   

Film Allman’s location manager, Charley Baxter, was in charge of finding 

locations where each scene could be filmed and securing the necessary 

permissions.  Tr. 102-04; Ex. J-1 ¶ 9.  Because many of the railroad tracks in the 

Savannah area are owned by the transportation company CSX, Baxter contacted 

that company to request permission to film the motorcycle scene on CSX tracks.  

Tr. 132-33.  He received in response the following email, dated January 27, 2014: 

Dear Mr. Baxter: 

Thank you for contacting us regarding filming on CSX property. 

In accordance with our company protocol, CSX does not permit 
filming on our property.  This is based on concern for the safety of 
those accessing and working on our railroad, security considerations, 
and our commitment to ensuring on-schedule train operations for the 
customers we serve. 
 
Our first priority is safety.  CSX strives to be a good neighbor in the 
communities in which we operate.  We hope you understand our 
position, and we apologize that we are unable to accommodate your 
request. 

 
Ex. C-24.  After receiving this email, Miller and Savin rewrote the motorcycle 

scene so that Gregg and Duane Allman rode through some woods instead of on 

railroad tracks.  Tr. 216. 
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 The second scene in the “Midnight Rider” script that involved railroad tracks 

was Scene 14, the first of the movie’s 197 scenes scheduled for shooting.  Ex. J-3; 

Tr. 1041, 1070.  Scene 14 was a sequence in which Gregg Allman wakes up in a 

hospital bed situated in the middle of a train track and sees the bridge of a train 

trestle ahead of him.  Ex. J-3.  According to Miller, Scene 14 “wasn’t really an 

important scene”; it was a “small little scene” that would end up being about “30 

seconds max” of the finished movie.  Tr. 1050-51, 1054, 1135.   

Baxter had the responsibility, as he had with the motorcycle scene, to find a 

location to film Scene 14.  Ex. J-1 ¶ 9; Tr. 102-04, 115-16.  He was looking for “a 

train trestle, preferably with some interesting architectural feature, with tracks that 

go over water.”  Tr. 116.  In early February 2014, a Film Allman employee found 

the Doctortown train trestle in an online search.  Ex. J-1 ¶ 13.  The Doctortown 

trestle, located in Jesup, Georgia, runs roughly north-south and spans the Altamaha 

River.  Ex. J-1 ¶ 13; Tr. 67, 70.  Exhibit C-1 depicts the trestle: 
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Railroad tracks owned by CSX run over the trestle, across the river.  Tr. 66-67, 70, 

809.  Train traffic runs both northbound and southbound across the trestle.  Tr. 70.  

Between twenty-seven and thirty-three scheduled trains pass across the 

Doctortown trestle each day, plus between six and ten daily unscheduled trains that 

run as needed.  Tr. 71.   

The tracks leading to the Doctortown trestle on the south side of the river 

run across private property owned by Rayonier Performance Fibers, LLC 

(“Rayonier”).  Tr. 117, 1087.  Baxter contacted Rayonier to inquire about access to 

the trestle and surrounding area, as Film Allman would need a staging area for any 

filming.  Tr. 117-18, 469.  On February 7, 2014, Baxter went to the Rayonier 
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property with First Assistant Director Hillary Schwartz and some other Film 

Allman employees for a scouting visit.  Ex. J-1 ¶ 15.  The group was escorted by 

Tina Kicklighter, a Rayonier employee who worked in communications for the 

company.  Ex. J-1 ¶¶ 14, 17.  During the visit, Kicklighter confirmed to Film 

Allman management that CSX owned the train tracks.  Ex. J-1 ¶ 20. 

 In the days after the Film Allman group’s visit to the Doctortown trestle site, 

Baxter and Kicklighter corresponded about the possibility of Film Allman shooting 

Scene 14 at the site.  Ex. J-1 ¶ 21.  Film Allman’s desired date for filming Scene 14 

was February 20, 2014, between 4:00 p.m. and 6:00 p.m., so that the filming would 

capture the late afternoon light.  Ex. J-11; Schwartz Dep. 78.  Baxter knew that in 

order to film on the tracks and trestle, Film Allman would need permission from 

CSX.  “[I]f you’re going to film on private property . . . you would have to have a 

location agreement signed by the owner of the property. . . . It’s basically getting 

permission for us to be there.”  Tr. 103; see Tr. 127.  Securing this permission was 

Baxter’s job.  Id.  Baxter also knew that the train tracks running across the river 

and south onto Rayonier’s property were active tracks, and that Film Allman 

needed CSX’s cooperation to learn “what might be coming down those tracks.”  

Tr. 127. 

On February 14, 2014, Baxter sent an email to CSX requesting permission to 

film on the tracks and trestle.  Ex. J-1 ¶ 25, Ex. J-11.  Before sending the email, 
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Baxter reviewed its contents with Schwartz and with Jay Sedrish, the unit 

production manager and executive producer.2  Ex. J-1 ¶¶ 6, 26.  The email stated, 

in part, 

Specifically we would like permission to access CSX tracks with 5 
people and no vehicles on Thursday February 20, 2014 for 20 minutes 
between 4 PM and 6 PM. 
 
We will have 15 people with us; however, only 5 will need access to 
the tracks. 
 
We are simply filming two actors staring at each other from 
approximately 50 yards apart.  We will not be attaching anything to 
the tracks or ties. . . . 
 
The site we’re requesting is just south of the Doctor Town Trestle on 
the Altamaha River. 
 

Ex. J-1 ¶ 25, Ex. J-11.  The email intentionally misstated the number of employees 

Film Allman intended to have on the tracks during the filming in the hope that 

CSX would be more likely to agree to a smaller number of people being on the 

tracks (the number of employees who ultimately went onto the trestle was between 

twenty and twenty-three).  Decision 18; Sedrish Dep. 40-41; Schwartz Dep. 77-78; 

Ex. J-1 ¶ 56.  The email also misrepresented the location on the tracks where Film 

Allman intended to film as not including the trestle itself.  Decision 18; see Tr. 

1156-57. 

                                           
2 Miller, Schwartz, and Sedrish were all managers with authority to direct the 
movement of Film Allman employees and to enforce work and safety rules.  Ex. J-
1 ¶¶ 36-46; Tr. 1026-27; Sedrish Dep. 8, 14-17.  
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B. Preparations for the Shoot at the Trestle 

Although Baxter had not yet received a response from CSX about 

permission to film on the trestle, Film Allman proceeded as if the shoot were a go.  

The Film Allman managers had “only some vague” discussions about what to do if 

CSX denied their request.  Sedrish Dep. 45.  These discussions included various 

options if permission were denied, such as having Miller rewrite the scene (as he 

had with the motorcycle scene), “cheating” the shot (making it look as though the 

scene is on the tracks when it actually isn’t), and “stealing” the shot (doing it at the 

desired location without permission).  Id. at 46, 98. 

On February 12, 2014, Film Allman conducted a “tech scout” of several 

locations where it planned to shoot scenes for the movie.  Ex. J-1 ¶ 22.  A tech 

scout consists of the film’s director traveling with other supervisors and 

department heads to “each one of the locations that have been chosen.  And the 

director and director of photography and the first assistant director kind of walk 

everybody through.”  Tr. 119.  As Baxter explained, the purpose of the tech scout 

is to “discuss all the technical aspects” and “as many of the details as we can so we 

can plan to be prepared on the day that we start filming.”  Tr. 119-20.  One specific 

purpose of a tech scout is to assess what is needed to do a shot safely.  Tr. 120, 

383; Schwartz Dep. 80-82; Sedrish Dep. 36.  The Doctortown trestle was not 

Case: 15-15720     Date Filed: 10/20/2016     Page: 18 of 52 

Dead
lin

e



11 
 

among the locations scouted on February 12, and Film Allman did not conduct a 

tech scout at the trestle on any other day, either.  Ex. J-1 ¶¶ 23-24.  Miller stated 

that Film Allman had considered doing a tech scout at the Doctortown trestle but 

rejected the idea.  Ex. C-25 at 88-89.  “[I]t was an hour and a half away and . . . we 

had about 30 people on the tech scout . . . [b]eing paid $20 an hour, some $40 an 

hour . . . It was probably a financial reason we didn’t go there.”  Id.  Sedrish 

testified that Film Allman did not conduct a tech scout of the trestle location 

because “[p]eople were busy.  It would take a lot of time out of their day.”  Sedrish 

Dep. 38.  He also described the trestle scene as a “simple shot” that “[d]idn’t really 

seem to need any additional tech information.”  Id. 

By the evening of February 19, 2014, the night before the planned shoot at 

the Doctortown trestle, Baxter was still awaiting a reply to his email from CSX.  

As is standard practice in the movie industry, Film Allman distributed a “call 

sheet” to its employees on February 19 with information about the plans to shoot at 

the Doctortown location the next day.  Tr. 329, 532-33.  A call sheet is a fact sheet 

for the cast and crew that describes what is planned for the next day, including 

location, timing, who needs to be where and when, and details about props and 

transportation.  Tr. 329, 495.  The call sheet also alerts employees to any special 

weather conditions or safety issues connected with a particular location.  Tr. 470-
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71.  The call sheet for the February 20 trestle shoot did not include any safety-

related information.  Ex. J-7. 

A non-profit organization called Contract Services Administration Trust 

Fund provides safety bulletins to the film industry, including Safety Bulletin #28, 

entitled “Guidelines for Railroad Safety.”  Ex. C-28.  The six-page bulletin warns 

employees, among other things, never to “sit, walk or stand on the rails . . . or other 

parts of the track or structure” and to be aware that “15 feet from either side of the 

tracks is considered a safe distance.”  Id. at 2.  It also tells employees not to “place 

any objects on the rails, switches, guardrails, or other parts of the track” without 

“specific permission . . . from the designated railroad representative” and possible 

“additional safety precautions.”  Id. at 3.  It is standard practice in the film industry 

to attach safety bulletins to call sheets “to alert the cast and crew of any potential 

hazards that may be involved in the work that we are going to do that day,” such as 

when filming will involve fire, a rock quarry, or railroads.  Tr. 532; see Schwartz 

Dep. 66-67.   

The call sheet for the February 20 shoot was prepared by the key second 

assistant director, under Schwartz’s supervision.  Tr. 492-93; Schwartz Dep. 65-66.  

Schwartz, as first assistant director, was responsible for the safety of the crew and 

cast members on the set.  Tr. 1034; Schwartz Dep. 22-24; Ex. J-1 ¶ 43.  The key 

second assistant director asked Schwartz if he should attach copies of Safety 
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Bulletin #28 to the call sheet.  Schwartz Dep. 66.  Schwartz told him no, and then 

told him to consult with Sedrish, who told him “No, no, no,” because Sedrish does 

not like too many pieces of paper attached to the call sheet packet.  Schwartz Dep. 

66; Sedrish Dep. 97.  The final call sheet did not include Safety Bulletin #28.  Tr. 

363-64, 392-93, 460, 533; Ex. J-7. 

 At 10:47 a.m. on Thursday, February 20, Baxter received a response from 

CSX denying Film Allman’s request for permission to film on the tracks. 

Mr. Baxter, 

I am sorry for the delay in getting back with you.  Unfortunately, CSX 
not [sic] able to support your request.  As discussed, I do suggest that 
you reach out to the short line railroads as they routinely will support 
filming support [sic]. 
 
Thanks so much, it sounds like a great production. 

Ex. J-1, ¶ 30; Ex. J-12.  Baxter understood that this email was denying Film 

Allman the requested permission to film on CSX property.  Tr. 131.  At 10:59 a.m., 

twelve minutes after receiving it, Baxter forwarded the email to Miller, Savin, 

Sedrish, Schwartz, and two other Film Allman employees, and he also discussed 

the email with Sedrish and Schwartz that morning.  Ex. J-1 ¶ 31; Ex. J-12; Tr. 135.  

Miller, Schwartz, Savin, and Sedrish all understood that Film Allman did not have 

permission from CSX to film on the tracks or on the Doctortown trestle and that no 

one from CSX would be present to monitor train traffic.  Ex. J-1 ¶¶ 50, 76.  

Case: 15-15720     Date Filed: 10/20/2016     Page: 21 of 52 

Dead
lin

e



14 
 

 On the afternoon of February 20, 2014, Film Allman employees departed 

Savannah in three shuttle vans to travel to the Doctortown trestle.  Ex. J-1 ¶¶ 32-

33; Ex. J-7.  There was no discussion of safety during the ride, and at least one 

employee arrived at the site unaware even that she was about to be working on a 

train trestle.  Tr. 165-66, 534-35, 588.  The convoy was greeted at the gate to 

Rayonier’s property by a Rayonier security guard, who let them in and escorted the 

vans, along with trailers and equipment vehicles, to an area near the tracks.  Ex. J-1 

¶ 34; Tr. 469. 

C. The Filming of Scene 14 

After the cast and crew had gathered at the railroad tracks just south of the 

Doctortown trestle, Hillary Schwartz spread the word that two trains would be 

coming by “and then a window” during which they would film on the trestle.  Tr. 

293, 364, 399.  One employee heard this information through “word of mouth.”  

Tr. 608.  Schwartz confirmed that she first heard the “two trains” idea over a 

walkie-talkie from the assistant location manager after the cast and crew had 

already arrived on site on the afternoon of February 20.  Schwartz Dep. 28-29.  She 

did not make any attempt to verify the source or accuracy of this information.  Id. 

at 32.  Schwartz’s dissemination of the “two trains” information caused the 

employees at the Doctortown site to believe that they could safely access the tracks 

and trestle after the second train had passed by.  Tr. 412, 674-76.  For example, the 
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key set costumer stated that she believed Film Allman knew what was going on 

with the train schedule.  “I had no idea that that third train was so close. . . . I had 

no idea that we weren’t in the loop completely.”  Tr. 553. 

Nobody was able to identify the ultimate source, if any, of the “two trains” 

theory.  Other Film Allman supervisors said they heard the idea from Kicklighter; 

some others said they heard it from Baxter.  Decision 41; Ex. C-29 at 50, 81; 

Sedrish Dep. 54.  None of the emails in the record between Baxter and Kicklighter 

mentions the notion that only two trains would be coming by.  Decision 42; Exs. 

R-15 to R-20.   

It is customary in the film industry for the first assistant director to hold a 

safety meeting or safety briefing before the first shot of the day.  Tr. 170-71; 

Schwartz Dep. 68.  Indeed, as first assistant director for “Midnight Rider,” Hillary 

Schwartz knew it was her responsibility to disseminate safety information to the 

onsite cast and crew and to hold safety meetings.  Id. at 22-23.  In the seven years 

she has served as first assistant director on various film projects, Schwartz has 

conducted more than 100 safety briefings.  Id. at 67.   

During a safety briefing, the first assistant director gathers the cast and crew 

together and discusses potential hazards that employees might face during the job 

ahead.  Id. at 68-69.  The briefing is also an opportunity to address any questions 

and concerns raised by employees and to mention anything particularly dangerous 
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that might be on the schedule, such as use of pyrotechnics.  Id. at 70-71.  If 

necessary, the first assistant director will bring in someone with more specialized 

knowledge, such as a stunt coordinator, to convey information to the employees.  

Id. at 71; Tr. 395.  Film Allman employees who had worked on previous projects 

involving trains or train tracks testified that, on those projects, the safety briefing 

would include a representative from the train company to provide information 

about “dos and don’ts,” special safety equipment such as steel-toed boots, “the 

safety of the tracks and what the flow would be on the track,” and what to do when 

a train comes through.  Tr. 111-15; 395-98. 

Five Film Allman employees testified that Schwartz did not hold any safety 

meeting or briefing at the Doctortown site.  Tr. 170-71, 294, 396, 467-68, 545.  

Schwartz maintained that she did hold a safety meeting, which in her account 

consisted of informing the employees that there would be two trains coming 

through and that they should stay off the tracks until the two trains had passed.  

Schwartz Dep. 71-72.  In her account, she did not affirmatively gather people 

together for this meeting, as is customary, but rather relied on those “in earshot” to 

hear her.  Id. at 71-72, 121-22; Tr. 412. 

The cast and crew remained to the side of the railroad tracks, south of the 

trestle, while waiting for two trains to pass, as Schwartz had instructed.  Tr. 293, 

675; Schwartz Dep. 27-29.  One train passed by the group of employees, headed 
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north toward the trestle, and then another northbound train passed by within fifteen 

or twenty minutes of the first train.  Tr. 173-74.  Film Allman employees testified 

that the trains were moving “pretty fast,” “remarkably fast.”  Tr. 299, 403.  One of 

the crew’s camera operators shot a video of the second train that passed while he 

was there because when the prior train went by, “I was kind of alarmed how fast it 

was going and how close we were.”3  Tr. 297-298; Ex. C-33.  After the second 

train went by, between twenty and twenty-three employees moved onto the trestle 

with their equipment; four employees carried the heavy hospital bed.  Tr. 609, 611; 

Schwartz Dep. 39; Ex. C-13a.  As they moved onto the trestle, there was no 

discussion of CSX, permission to be there, or what to do if a train came.  Tr. 182-

83.  The group walked approximately 100 feet onto the trestle.  Tr. 746.   

Before getting onto the hospital bed, William Hurt, the actor who played 

Gregg Allman, asked Schwartz whether any additional trains would be coming, 

and she said no, but that “it couldn’t be confirmed.”  Tr. 183, 191, 612; Schwartz 

Dep. 42-43.  The crew’s gaffer, who was also on the trestle, asked Schwartz what 

she meant by that, but Schwartz did not answer.  Tr. 612.  Hurt then asked 

Schwartz how much time, should another train come, the group would have to exit 

                                           
3 Film Allman characterizes the apparent speed of the two trains as “slow or 
moderate,” Pet. Br. 18, the same phrase it used in its post-hearing brief below, 
which the ALJ expressly found to be a misrepresentation.  Decision 22 n.12.  Even 
Hillary Schwartz described the speed of the two trains as “very fast.”  Schwartz 
Dep. 33. 
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the trestle.  Tr. 183, 191; Schwartz Dep. 42-43.  Schwartz then used her walkie-

talkie to radio another employee (who had remained off the trestle) to ask how 

long they would have to get off the trestle if a train appeared.  Tr. 485, 551-52; 

Schwartz Dep. 42-43.  That employee in turn asked an employee who was standing 

near him, and came back over the radio with the answer “sixty seconds.”  Tr. 485.   

Schwartz then told Hurt and the rest of the group that they would have sixty 

seconds to exit the trestle if a train came.  Hurt remarked, “That’s not a lot of 

time.”  Tr. 309.  Someone then asked what the crew members should do with the 

hospital bed if another train came.  Schwartz Dep. 42-43.  Schwartz replied, “I 

don’t know.  I guess we take it.”  Id.  There was no discussion, either before or 

after the crew went onto the trestle, of how to evacuate the tracks or what 

specifically to do with the bed or the filming equipment in case of an emergency.  

Tr. 173-74, 182-83, 404-05, 551, 588, 1148-49; Schwartz Dep. 35. 

Exhibit C-14 depicts the Film Allman crew and the hospital bed on the 

trestle: 
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At approximately 4:30 p.m., while the group of twenty to twenty-three 

employees was on the trestle and Hurt was lying in the hospital bed on the tracks, a 

third train approached from the south.  Tr. 366, 617.  A Film Allman employee 

who was sitting near the tracks just south of the trestle heard the horn of the 

approaching train, stood up, and yelled “Train!”  Tr. 617.  The shortest path off the 

trestle was towards the oncoming train, and the employees on the trestle began 

moving in that direction.  Id.  Director Randall Miller, who was on the trestle, told 

employees to “get the bed,” and several employees tried to lift the hospital bed and 

take it with them off the trestle.  Tr. 347, 410, 479; Ex. J-20.   

The bed got stuck between the railroad ties of the tracks, blocking the exit 

path of some employees and pinning one by the leg.  Tr. 316, 410.  Several 
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employees were unable to exit the trestle before the train arrived, which was 

approximately forty seconds after the group realized a third train was coming.  Tr. 

184, 318; Exs. J-19, J-20.  One Film Allman employee, camera assistant Sarah 

Jones, was killed by the train.  Ex. J-1 ¶ 61.  Another had her arm broken as it 

struck the side of the oncoming train.  Tr. 184.  Although it is customary to bring a 

medic on site for film shoots, none was present that day.  Tr. 169, 618-19.   

D. The OSHA Citation and Proceedings Before the ALJ 

 After the fatal incident on the trestle, OSHA opened an inspection of Film 

Allman and the Doctortown trestle worksite.  Tr. 707-08.  Compliance Safety and 

Health Officer (CSHO) John Vos led the investigation.  Id.  On August 14, 2014, 

OSHA issued a citation to Film Allman for a willful violation of the OSH Act’s 

general duty clause, 29 U.S.C. § 654(a)(1).  Decision 2.  The citation alleged that 

Film Allman had failed to implement safety procedures for filming on the trestle, 

thereby exposing employees to the hazard of being struck by a train.  Id.  OSHA 

proposed a penalty of $70,000, the statutory maximum, for this violation.  Id.  The 

citation also alleged two serious violations of OSHA’s fall protection standards and 

proposed a combined penalty of $4,900 for those violations.  Id. 

 Film Allman contested the citation and a four-day hearing was held before 

ALJ Calhoun from March 31 to April 3, 2015.  Decision 2.  The ALJ also accepted 

into the record the trial depositions of Schwartz and Sedrish, who were unavailable 
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to testify at the hearing.  Id.; Tr. 1166.  In a Decision and Order issued September 

28, 2015, the ALJ affirmed the fall protection violations and assessed the proposed 

penalty of $4,900.4  Decision 52.  The ALJ also affirmed the citation for a willful 

violation of the OSH Act’s general duty clause.  Decision 51.  She found that Film 

Allman had demonstrated plain indifference to employee safety, which is the 

standard for a willful violation, by choosing “to ignore CSX’s denial of permission 

to film on its tracks, forsake standard safety protocols, and withhold crucial 

information from its subordinate employees.”  Id.  Citing the gravity of the 

violation, including the number of employees exposed to harm and the lack of 

safety precautions taken by Film Allman management, she assessed the maximum 

$70,000 penalty.  Id. 

 Both before and during the hearing, Film Allman’s counsel repeatedly 

sought disclosure of interviews and reports in OSHA’s investigative file.  Decision 

6.  OSHA turned over the bulk of the requested material, with some redactions, but 

withheld certain material after invoking the informer’s privilege, which permits the 

Secretary to withhold material that would reveal the identity of persons who have 

provided information to OSHA during the course of the investigation.  Id.  After 

Film Allman filed a motion to compel, the Secretary formally invoked the 

informer’s privilege through submission of an affidavit from David Michaels, 

                                           
4 The fall protection citations are not at issue in this appeal. 
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Assistant Secretary for Occupational Safety and Health.  Id.  The ALJ upheld the 

applicability of the informer’s privilege to this material over Film Allman’s 

repeated objections.  Id. at 6-8.  After each of the Secretary’s witnesses testified at 

trial, the ALJ ordered the Secretary to turn over to Film Allman any previously 

unrevealed statements made by that witness, and the Secretary complied.  Id. at 6.  

The ALJ then gave Film Allman’s counsel time to review the statements before 

beginning cross-examination of the witnesses.  Id.  

 By the time of the hearing, Miller, Sedrish, and Schwartz had each been 

convicted of criminal trespass on the Doctortown trestle on February 20, 2014 and 

of involuntary manslaughter for causing the death of Sarah Jones without any 

intention to do so by the commission of criminal trespass.  Ex. J-1 ¶¶ 80-85. 

IV. Standard of Review 

 The OSH Act specifies the standard of review for the Commission’s findings 

of fact: “The findings of the Commission with respect to questions of fact, if 

supported by substantial evidence on the record considered as a whole, shall be 

conclusive.”  29 U.S.C. § 660(a).  “If there is substantial evidence in the record to 

support the finding of a . . . violation, the order must be affirmed.”  Accu-Namics, 

Inc. v. OSHRC, 515 F.2d 828, 835 (5th Cir. 1975).  This standard is one of 

“considerable deference.”  Fluor Daniel v. OSHRC, 295 F.3d 1232, 1236 (11th 
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Cir. 2002).  The Commission’s finding of willfulness is a factual finding.  Id. 

(citing J.A.M. Builders, Inc. v. Herman, 233 F.3d 1350, 1352 (11th Cir. 2000)). 

 Commission determinations on questions of law “must be upheld as long as 

they are not ‘arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with the law.’”  Quinlan v. Sec’y, U.S. Dep’t of Labor, 812 F.3d 832, 

837 (11th Cir. 2016) (quoting 5 U.S.C. § 706(2)(A)).  The Commission’s penalty 

assessment is to be upheld unless it is an abuse of discretion.  D&S Grading Co., 

Inc. v. Secretary of Labor, 899 F.2d 1145, 1148 (11th Cir. 1990).   

SUMMARY OF THE ARGUMENT 

 Film Allman willfully violated the OSH Act’s general duty clause when it 

knowingly trespassed onto railroad tracks and the Doctortown trestle on February 

20, 2014, in order to film Scene 14 of “Midnight Rider.”  Willful violations are 

marked by an employer’s plain indifference to employee safety.  Film Allman 

management employees knew that the transportation company CSX owned the 

tracks and trestle, that CSX had expressly denied Film Allman permission to film 

the scene there, and that no one was on site to control train traffic, but chose to 

send more than twenty employees onto the trestle anyway.  Film Allman also 

failed to take virtually every basic safety precaution standard in the film industry.  

The company declined to conduct a pre-shoot tech scout of the trestle location 

because it would take too much time and money.  Film Allman’s production 
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manager declined to attach a bulletin about railroad safety to the February 20 call 

sheet because it would create too much paper.  Film Allman’s first assistant 

director failed to gather the cast and crew for the standard on-site safety briefing 

before filming began.  No one from Film Allman management created an 

evacuation plan for the employees on the trestle in case of an oncoming train.  And 

Film Allman affirmatively spread the inaccurate, unverified story that only two 

trains would be coming through the trestle on the afternoon of February 20, and 

that after the second train there would be a safe window of time in which to shoot.  

All these actions and inactions demonstrate Film Allman’s plain indifference to the 

safety of its employees.  Substantial evidence therefore supports the ALJ’s 

characterization of the violation as willful. 

 For many of the same reasons, the ALJ did not abuse her discretion in 

imposing a penalty of $70,000, the statutory maximum for a willful violation.  The 

OSH Act requires that the Commission consider certain factors when assessing 

penalties, including the gravity of the violation and the employer’s demonstrated 

good faith, if any, and the ALJ properly considered the factors.  She did not err in 

concluding that the extreme gravity of the violation – including the large number 

of employees exposed to the hazard of being hit by a train and Film Allman’s utter 

failure to take safety precautions – warranted imposition of the maximum 

allowable penalty. 
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 Finally, it was not arbitrary, capricious, or contrary to law for the ALJ to 

allow the Secretary to withhold from discovery certain portions of OSHA’s 

investigative file after invoking the informer’s privilege.  The informer’s privilege 

protects the identity of persons who provide information to help the government 

investigate violations of law and who might be subject to retaliation because they 

did so.  The privilege therefore benefits the public interest and is to be overruled 

only when the party seeking discovery from the Secretary has demonstrated that it 

needs the privileged information to adequately prepare its defense.  Here, Film 

Allman has made no showing that it needed the information withheld by the 

Secretary pursuant to the privilege.  Therefore, the ALJ properly allowed the 

Secretary to invoke the privilege. 

ARGUMENT 

I. The ALJ Properly Characterized the General Duty Clause Violation as 
Willful Because Film Allman Displayed Plain Indifference to the Safety 
of its Employees When it Knowingly Trespassed on Live Train Tracks, 
Failed to Take Standard Safety Precautions, and Withheld Crucial 
Safety Information From its Employees.  

 
To establish a violation of the OSH Act’s general duty clause, the Secretary 

must demonstrate that: (1) an activity or condition in the employer’s workplace 

presented a hazard to an employee; (2) either the employer or the employer’s 

industry recognized the condition or activity as a hazard; (3) the hazard was likely 

to or did cause death or serious physical harm; and (4) there existed a feasible 
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means to eliminate or materially reduce the hazard.  Champlin Petroleum Co. v. 

OSHRC, 593 F.2d 637, 640 (5th Cir. 1979); Fabi Const. Co., Inc. v. Sec’y of 

Labor, 508 F.3d 1077, 1081 (D.C. Cir. 2007).  The Secretary must also establish 

that the employer knew or should have known of the presence of the violation.  

Tampa Shipyards, Inc., 15 BNA OSHC 1533, 1535 (Nos. 86-360 & 86-469, 1992); 

see Getty Oil Co. v. OSHRC, 530 F.2d 1143, 1145 (5th Cir. 1976).   

The ALJ found that the Secretary established all of the elements of the cited 

general duty clause violation – indeed, Film Allman stipulated to most of them.  

Decision 36-38 (Film Allman stipulated that working on a live train track 

presented the hazard of being struck by a train; that it recognized that hazard; that 

being struck by a train was likely to cause death or serious physical harm; and that 

a feasible means to abate the hazard was to obtain permission from the railroad 

company in order to control train traffic).  Film Allman does not seek this Court’s 

review of that determination.  Instead, Film Allman challenges only the ALJ’s 

finding that its violation of the general duty clause was properly characterized as 

willful.  The ALJ’s finding of willfulness is a factual finding that must be upheld 

as long as it is supported by substantial evidence.  Fluor Daniel, 295 F.3d at 1236 

(citing J.A.M. Builders, 233 F.3d at 1352). 

 In the Eleventh Circuit, a willful violation is shown by the employer’s 

“intentional disregard of, or plain indifference to, OSHA requirements.”  Fluor 
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Daniel, 295 F.3d at 1240 (internal quotation marks and citations omitted).   One 

way for the Secretary to make this showing is to prove that the employer 

“exhibited such ‘reckless disregard for employee safety or the requirements of the 

law generally that one can infer that ... the employer would not have cared that the 

conduct or conditions violated [the OSH Act].’”  Id. (quoting J.A.M. Builders, 233 

F.3d at 1355) (alteration added).  There is no requirement that the Secretary prove 

bad or malicious intent on the part of the employer.  Georgia Elec. Co. v. 

Marshall, 595 F.2d 309, 318-19 (5th Cir. 1979). 

 Substantial evidence supports the ALJ’s determination that Film Allman was 

plainly indifferent to employee safety on February 20, 2014.  Film Allman’s 

actions in this case are the very definition of plain indifference to employee safety.  

Film Allman knowingly trespassed onto an active train trestle owned by CSX 

without CSX’s knowledge or permission and trapped its employees on a bridge in 

front of an oncoming train.  Ex. J-1 ¶¶ 50, 76; Schwartz Dep. 42-43; Tr. 316, 410.  

Moreover, the company did not simply fail to implement safety precautions; it 

affirmatively obscured the risk to its employees by failing to provide them even the 

most basic safety information.  Film Allman failed to conduct a tech scout, to 

include safety information on the call sheet, to attach Safety Bulletin #28 to the call 

sheet, to establish an evacuation plan in advance, and to conduct a safety briefing 

before putting employees in harm’s way.  Ex. J-1 ¶¶ 23-24; Tr. 170-71, 173-74, 
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182-83, 294, 396, 404-05, 467-68, 545, 551, 588, 1148-49.  Film Allman then 

compounded this blatant disregard for the safety of its employees by affirmatively 

giving the employees inaccurate, unverified information about the train schedule: 

the false story that two trains were “expected” and that after the second train there 

would be a “window” in which the crew could safely do their work.  Tr. 293, 364, 

399, 608. 

Film Allman acknowledges that plain indifference constitutes a willful 

violation, but contends that it merely displayed a “lack of diligence” with respect 

to the safety of its employees.  Pet. Br. 32.  It also states that Film Allman “had no 

way to know they were doing anything that was not sanctioned by the property 

owner – Rayonier.”  Id. at 34.  The latter statement is an intentional 

misrepresentation and the former is a gross denial of the intentionality of Film 

Allman’s actions that day.  Baxter, Sedrish, Schwartz, and Miller all understood, 

before the crew departed for the Doctortown location on February 20, that the 

tracks and trestle belonged to CSX, not Rayonier; that CSX had denied permission 

for the crew to film on the tracks; and that CSX would not be controlling train 

traffic during the time Film Allman was onsite.  Ex. J-1 ¶¶ 50, 76. 

At that point, Film Allman could have decided not to film the scene on the 

trestle and to rewrite the scene to avoid train tracks, as it did with the motorcycle-

in-traffic scene after CSX denied permission to use its tracks for that scene.  Tr. 
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216.  Or Film Allman could have decided to “cheat” the shot by using camera 

angles to make it appear as though the scene was occurring on the trestle.  Sedrish 

Dep. 45-46, 98.  Or it could have decided to forget about what Miller described as 

a “small little scene” that “wasn’t really an important scene” and would end up 

being about “30 seconds max” of the completed film.  Tr. 1050-51, 1054, 1135.  It 

did none of these things.  Instead, Film Allman gambled with its employees’ safety 

– and lives – by deciding to continue with its plan to film on the trestle even 

though it knew it did not have permission to be there, that the tracks were active, 

and that no one would be present to control train traffic.  One can infer that Film 

Allman would not have cared that its conduct violated the OSH Act because Film 

Allman knew that it was trespassing on CSX property without permission and did 

not care.  See Fluor Daniel, 295 F.3d at 1240. 

This behavior constitutes the clearest of willful violations, not mere lack of 

diligence.  See J.A.M. Builders, Inc., 233 F.3d at 1355 (affirming willful violation 

where employer “does not deny knowing that the working conditions were 

hazardous” but nonetheless “failed to have the live wires de-energized, rerouted, 

moved, or insulated, doing essentially nothing to eliminate the risk of electrical 

shock to its workers”); Fluor Daniel, 295 F.3d at 1240-41 (affirming willful 

violation where company was asked to provide required respirators but “made a 

deliberate decision not to do so”); L.E. Myers Co., 16 BNA OSHC 1037, 1047 
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(No. 90-945, 1993) (violation was willful where company foremen “gambled” that 

they could maintain adequate distance from power lines without insulating them); 

Arcadian Corp., 20 BNA OSHC 2001, 2018 (No. 93-0628, 2004) (violation of 

general duty clause was willful where employer had warnings of hazardous 

conditions “yet deliberately and consciously chose not to address the warnings”). 

Film Allman’s petition to this Court boils down to an argument that its 

supervisors reasonably believed that only two trains were coming through and that 

the second train would be followed by a window of time during which the crew 

could safely film on the trestle.  See Pet. Br. 35 (“If Film Allman had known that it 

had bad information about the number and frequency of the trains on that portion 

of the track, or had known the information couldn’t be verified, they would not 

have filmed there.”).  As the ALJ found, however, the record evidence supports the 

conclusion that any reliance on the faulty “two trains” idea was unreasonable.5  

Decision 41-44.  No Film Allman supervisor was able to identify the source of the 

“two trains” information.  Nothing in the record shows the origin of the theory.  

Schwartz, who was the one who passed this false information to the employees at 

the trestle, admitted that she heard it for the first time just before passing it on to 

the employees and that she made no effort to verify its accuracy.  Schwartz Dep. 
                                           
5 The record does not establish, and the ALJ did not find, that Film Allman actually 
believed the “two trains” theory to be true.  Indeed, the ALJ suggested that the 
theory “appears to be a smokescreen” that Film Allman invented in order to create 
the appearance that it was not exposing its employees to hazards.  Decision 43.  
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28-29, 32.  Neither she nor Sedrish made any attempt to seek out correct 

information about what time trains would pass through.  Id. at 33; Sedrish Dep. 56.  

Given that Film Allman knew it was trespassing and knew that CSX had not 

provided information about train traffic and was not present to control train traffic, 

it was objectively unreasonable for Film Allman to rely on such last-minute, 

unverified “information” that just happened to be convenient to their desired 

filming schedule. 

Therefore, substantial evidence supports the ALJ’s conclusion that it was 

unreasonable for Film Allman to rely on the unsourced, unverified “two trains” 

theory.  Decision 42.  Moreover, the multiple other affirmative acts and conscious 

omissions by which Film Allman placed its employees at risk – trespassing, 

declining to provide its employees with safety information, failing to have an 

evacuation plan, instructing employees to bring the bed with them off the tracks – 

suffice to establish willfulness even if Film Allman actually believed only two 

trains were coming by that day. 

Film Allman’s conduct on February 20, 2014 was the embodiment of 

conscious disregard of, and plain indifference to, the safety of its employees.  The 

ALJ properly characterized Film Allman’s violation of the OSH Act’s general duty 

clause as willful. 
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II. Given the Gravity of the Willful Violation and Film Allman’s Lack of 
Good Faith, the ALJ did not Abuse Her Discretion in Assessing the 
Maximum Penalty of $70,000. 

 
OSHA proposes a penalty amount when it issues a citation, 29 U.S.C. § 

659(a), but the final authority to assess penalties lies with the Commission.  Id. § 

666(j).  The OSH Act requires the Commission, in assessing penalties, to give “due 

consideration to the appropriateness of the penalty with respect to the size of the 

business of the employer being charged, the gravity of the violation, the good faith 

of the employer, and the history of previous violations.”  Id.  However, the statute 

does not require any particular weight be given to any of these factors or dictate 

any categorical outcomes for employers that, for example, have no history of 

previous violations.  See id.  The Commission’s penalty assessment is to be upheld 

unless it is an abuse of discretion.  D&S Grading, 899 F.2d at 1148. 

The ALJ properly enunciated and applied the four penalty factors.  Decision 

51-52.  She explained that she did not credit Film Allman for good faith because its 

managers knew that the company was trespassing and told its employees to work 

on the Doctortown trestle anyway.  Id.  She also explained that the gravity of Film 

Allman’s willful violation was “of the highest order,” noting the large number of 

employees who were placed at risk, the complete lack of safety precautions taken 

by Film Allman, and the criminal convictions of Miller, Schwartz, and Sedrish for 

the same actions that constituted the OSH Act violation.  Id. at 52.  These reasons 
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amply support the ALJ’s imposition of the maximum penalty for Film Allman’s 

conduct.  See Dakota Underground, Inc. v. Secretary of Labor, 200 F.3d 564, 569 

(8th Cir. 2000) (affirming ALJ’s imposition of maximum penalty for willful 

violation based solely on the “gravity” factor); Bush & Burchett, Inc. v. Reich, 117 

F.3d 932, 940 (6th Cir. 1997) (“[T]he gravity of a particular violation may warrant 

the assessment of the maximum penalty, even though the employer may rate 

perfect marks on the other three criteria.”). 

Moreover, here, as in Dakota Underground, Film Allman “hardly has 

perfect marks” on the other criteria.  200 F.3d at 569.  Specifically, Film Allman 

did not show good faith regarding the safety of its employees.  In an attempt to 

demonstrate its supposed good faith, Film Allman argues: (1) some employees 

testified they had had previous “good” experiences working with Miller and Savin; 

(2) Film Allman hired cast and crew who were union members and therefore had 

received some kind of unspecified safety training through the union, and (3) 

“Schwartz and her team were also vigilant about keeping the crew off the tracks 

when they weren’t supposed to be on the tracks.”  Pet. Br. 38-40.  None of these 

arguments suffices to show the ALJ’s imposition of the maximum penalty was an 

abuse of discretion.   

First, the employees’ nonspecific, general testimony in which they agreed 

(on cross-examination, see Tr. 326-27, 415-16, 567-68) that they had had good 
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previous experiences working with Miller and Savin says nothing about Film 

Allman’s behavior on the “Midnight Rider” project.  Second, that employees who 

were union members may have received some unspecified general safety training 

does not excuse Film Allman’s affirmative decisions not only not to provide 

important safety information on the day of the Doctortown trestle shoot but also to 

affirmatively mislead the employees into believing they were safe when they were 

not.  “An employer cannot shift [OSH Act] responsibility to its employees by 

relying on them to, in effect, determine whether the conditions under which they 

are working are unsafe.”  Armstrong Cork Co., 8 BNA OSHC 1070, 1074 (No. 76-

2777, 1980).  And third, the assertion that Film Allman was “vigilant” about 

keeping its employees off the train tracks “when they weren’t supposed to be on 

the tracks” is patently false.  When the group moved onto the trestle after the 

second train had passed and Hurt asked Schwartz for safety information about the 

trains, she could not even answer his questions about whether another train was 

expected or how long they would have to exit the trestle if a train did come.  She 

had to radio someone else for the information while the crew was already standing 

in the middle of a trestle on a live railroad track.  Tr. 485, 551-52; Schwartz Dep. 

42-43.  That is not “vigilance.”  None of Film Allman’s employees were supposed 

to be on the tracks or trestle at all; Film Allman knew it; and Film Allman took 

them there anyway, placing more than twenty lives at risk by doing so. 
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This Court should affirm the ALJ’s imposition of the $70,000 penalty 

against Film Allman. 

 
III. The ALJ Did Not Abuse Her Discretion in Finding That Certain 

Statements in OSHA’s Investigative File Were Protected by the 
Informer’s Privilege. 

  
The informer’s privilege is “the Government’s privilege to withhold from 

disclosure the identity of persons who furnish information of violations of law to 

officers charged with enforcement of that law.”  Roviaro v. United States, 353 U.S. 

53, 59 (1957).  “The privilege recognizes the obligation of citizens to communicate 

their knowledge of the violation of laws to responsible officials and, by preserving 

their anonymity, encourages them to fulfill that obligation.”  Id.; see Wirtz v. 

Cont’l Finance & Loan Co. of West End, 326 F.2d 561, 564-65 (5th Cir. 1964) 

(“the most effective protection from retaliation is the anonymity of the informer”).  

The privilege is thus intended to encourage cooperation with the government in 

conducting investigations by protecting people who share information about 

possible violations from retaliation.  The government is not required to make an 

initial showing that retaliation is likely.  Dole v. Local 1942, Int’l Bhd. Of Elec. 

Workers, 870 F.2d 368, 372 (7th Cir. 1989). 

 The Fifth Circuit has upheld the application of the informer’s privilege in 

numerous cases brought by the Secretary.  See, e.g., Stephenson Enters., Inc. v. 

Marshall, 578 F.2d 1021, 1025 (5th Cir. 1978) (name of employee informant 
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protected by privilege); Cont’l Finance & Loan, 326 F.2d at 563-564 (names of 

informers are irrelevant to whether an employer has violated the Fair Labor 

Standards Act); Wirtz v. Robinson & Stephens, Inc., 368 F.2d 114, 116 (5th Cir. 

1964) (pre-trial order requiring identification, ten days before trial, of witnesses 

who provided statements improper because it “tends toward disclosure of 

informers”).6  Likewise, the Commission “has long recognized the applicability of 

an informer’s privilege in its proceedings.”  Birdair, Inc., 23 BNA OSHC 1493, 

1494 (No. 10-0838, 2011); Donald Braasch Constr., Inc., 17 BNA OSHC 2082 

(No. 94-2615, 1997); Massman-Johnson (Luling), A Joint Venture, 8 BNA OSHC 

1369 (No. 76-1484, 1980); Quality Stamping Products Co., 7 BNA OSHC 1285 

(No. 78-235, 1979).  The Commission has ruled that the privilege protects not only 

the identity of an informant but also “the contents of [an informant’s] 

communication to the extent that it would reveal the informant’s identity.”  Donald 

Braasch, 17 BNA OSHC at 2083 (internal citations omitted).   

The informer’s privilege is not absolute.  It requires a court, on a case-by-

case basis, to balance the public interest in efficient enforcement of the OSH Act, 

the informer’s right to be protected from retaliation, and a respondent’s right to 

prepare a defense for trial.  See Roviaro, 353 U.S. at 62; Stephenson Enters., 578 

                                           
6 Decisions by the Fifth Circuit issued before October 1, 1981 are binding 
precedent for the Eleventh Circuit.  See Bonner v. City of Pritchard, 661 F.2d 1206 
(11th Cir. 1981).   
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F.2d at 1025 (employing balancing test using these three factors).  The party 

seeking discovery carries the burden of establishing that its need for disclosure to 

prepare for trial outweighs the public interest in the free flow of information.  See 

Hodgson v. Charles Martin Inspectors of Petroleum, Inc., 459 F.2d 303, 304, 307 

(5th Cir. 1972); Cont’l Finance & Loan, 326 F.2d at 563. 

 In this case, in response to Film Allman’s pre-hearing discovery requests, 

the Secretary produced OSHA’s investigative file.  Decision 6.  Some documents 

were redacted (a few in their entirety) in order to protect the identities of informers 

who provided confidential information to OSHA during the investigation.  Id.  The 

ALJ overruled Film Allman’s repeated objections to the Secretary’s invocation of 

the privilege.  Id. at 6-8.  As a determination of law, the ALJ’s ruling that the 

Secretary properly invoked the informer’s privilege is to be upheld unless 

“‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

the law.’”  Quinlan, 812 F.3d at 837 (quoting 5 U.S.C. § 706(2)(A)). 

Film Allman makes three arguments why the ALJ should not have permitted 

the Secretary to invoke the informer’s privilege with respect to the withheld 

documents.  Pet. Br. 22.  All three arguments fail. 

First, Film Allman claims that the privilege was waived because the identity 

of the informers “had already been disclosed.”  Id. at 25.  By this, Film Allman 

apparently means that it knew which of its employees had been interviewed by 
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OSHA and also that it had received copies of witness statements obtained by the 

local county sheriff’s office after that office conducted its own investigation.  Id. at 

25-26.  These contentions fail to establish that the Secretary waived the informer’s 

privilege.  Any waiver of the privilege “must be a voluntary disclosure of the 

identity of the informer.  It is not enough . . . that the identity of the informant or 

informant appears obvious.”  Donald Braasch, 17 BNA OSHC at 2084.  To hold 

otherwise would swallow the privilege; in virtually every OSHA inspection, the 

pool of people who have knowledge about a violation and from whom OSHA 

might take statements is apparent to the employer.  Moreover, Film Allman is 

simply assuming that the informants whose identity OSHA is protecting are the 

people it knows OSHA interviewed or who spoke to the county sheriff’s office.  

This is an unverified assumption by Film Allman, not an intentional waiver of the 

privilege by the informant(s) or the Secretary.   

Second, Film Allman contends that there was no risk of retaliatory action 

against an informant because Film Allman ceased operations after the fatal 

accident and thus no longer had any employees.  Pet. Br. 27.  It is the law in this 

circuit, however, that the privilege applies to former employees as well as current 

ones.  Charles Martin Inspectors, 459 F.2d at 306 (“The possibility of retaliation, 

however, is far from being ‘remote and speculative’ with respect to former 

employees.”).  As the Charles Martin court noted, it is commonplace for 
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prospective employers to call an applicant’s previous employer for a reference; a 

new employer might retaliate against an employee who cooperated with OSHA at 

a previous job; and a former employee might find it necessary one day to seek 

reemployment with the previous employer.  Id.  These concerns are magnified in 

the insular film industry.  Indeed, one former Film Allman employee who was on 

the trestle that day – the one whose arm was seriously damaged by the train – 

testified about her hesitancy to speak up about safety concerns out of fear that she 

would lose her job or be regarded as “a troublemaker.”  Tr. 185.  See Sedrish Dep. 

78 (acknowledging that raising safety concerns could cause problems for crew 

members lower in the hierarchy because “you don’t want to get a reputation as a 

troublemaker”). 

Finally, Film Allman argues that without access to the unredacted 

documents, it was unable to prepare an adequate defense against the willful 

characterization of its OSH Act violation.  Pet. Br. 29-30.  Specifically, Film 

Allman claims that the withheld statements could have helped it establish that 

Hillary Schwartz did, in fact, hold a safety meeting at the Doctortown trestle.7  Id. 

at 29.  This argument fails to overcome the informer’s privilege for three reasons.  

First, Film Allman knew the names of everyone present at the trestle on February 

20, 2014 and could have interviewed or deposed those people itself.  Second, 
                                           
7 CSHO Vos testified at the hearing that the privileged material contained “some 
inconsistencies on whether or not a safety briefing was held.”  Tr. 782. 
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although Film Allman claims that Hillary Schwartz held a safety meeting at the 

trestle, Schwartz herself testified (and Film Allman argues) that the so-called 

“safety meeting” consisted of her telling the crew that two trains were expected 

that day and to stay off the trestle until the two trains went by and the ostensible 

window for safe filming opened.  Schwartz Dep. 71-72; see Pet. Br. 29.  Therefore, 

nothing in the withheld documents would establish that the safety meeting 

consisted of something that actually provided useful and accurate safety 

information to the employees at the tracks.  Third, even if Schwartz had held a 

proper safety meeting, substantial evidence would still support the ALJ’s 

characterization of the violation as willful.  Film Allman still knowingly trespassed 

on the tracks and trestle without permission from CSX and without any system in 

place to control or even monitor train traffic.  Ex. J-1 ¶¶ 50, 76.  Film Allman still 

failed to conduct a tech scout or have an evacuation plan.  Id. ¶¶ 23-24; Tr. 170-71, 

294, 396, 467-68, 545.  Film Allman still instructed its employees – in the face of 

an oncoming train – to pick up the hospital bed and try to remove it from the tracks 

by carrying it toward the oncoming train.  Schwartz Dep. 42-43; Tr. 347, 410, 479. 

Because Film Allman has not demonstrated that its ability to prepare a 

defense for the hearing was impaired, the balancing test plainly weighs in favor of 

the public interest in enforcement of the OSH Act and the informers’ right to 

confidentiality.  Stephenson Enters., 578 F.2d at 1025.  Therefore, it was not 
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arbitrary, capricious, or contrary to law for the ALJ to uphold the application of the 

informer’s privilege in this case. 
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CONCLUSION 
 

 For the foregoing reasons, the Court should deny the petition for review and 

uphold the Commission’s decision in its entirety. 
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