
   

 

COMMONWEALTH OF MASSACHUSETTS 
 
NORFOLK, SS. PROBATE AND FAMILY COURT 
 CIVIL ACTION NO.  16E0020QC 
 

Philippe Dauman and George S. Abrams, 
As Trustees of the SUMNER M. REDSTONE 
NATIONAL AMUSEMENTS TRUST, 
 

Plaintiffs, 

vs. 

Sumner M. Redstone, et al., 
 

Defendants. 
 

 

 
DEFENDANT SUMNER M. REDSTONE’S OPPOSITION TO PLAINTIFFS’ 

MOTION FOR EXPEDITED DISCOVERY AND TRIAL 
 

I. INTRODUCTION 

 This case represents a remarkably disingenuous and self-interested effort by two former 

Trustees of the Sumner M. Redstone National Amusements Trust (the “Trust”) to have this Court 

invalidate decisions by Sumner M. Redstone (“Sumner”), the Trust’s settlor and sole beneficiary 

during his lifetime, that he is indisputably authorized to make.  Rather than acting as Trustees 

and in the best interest of the Trust’s beneficiary, Plaintiffs filed this action as part of an acutely 

self-interested legal strategy that they began plotting months earlier to secure their tenuous 

positions with Viacom, Inc., of which Plaintiff Philippe Dauman is currently Chairman, CEO, 

and President, and Plaintiff George Abrams is a director, and that the Trust controls through its 

majority interest in Viacom’s control shareholder, National Amusements, Inc.   

There is no dispute that the Trust vested Sumner with authority to remove and replace 

Plaintiffs as Trustees of the Trust, or that the individuals Sumner chose to replace Plaintiffs in 
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that capacity are highly qualified.  Instead, citing unidentified “media reports,” Plaintiffs 

salaciously allege that Sumner’s actions were the result of “control” by his daughter, Shari 

Redstone, and that Sumner lacked adequate mental capacity to take those actions.  In fact, 

Sumner’s actions were carefully considered and objectively reasonable, as reflected in the report 

of Dr. James Spar, a renowned geriatric psychiatrist who twice examined Sumner regarding the 

actions at issue in this case—on May 20, the day the actions were taken, and on May 24, the day 

after this lawsuit was filed.  Dr. Spar concluded that Sumner “understood and appreciated the 

rights, duties, and responsibilities affected by [his] decisions; the probable consequences for 

himself and the other persons affected by the decisions; and the significant risks, benefits, and 

reasonable alternatives involved in those decisions.”  Dr. Spar further observed that Sumner’s 

decisions “seemed appropriate to me in light of recent events, and seemed to reflect [Sumner’s] 

own, authentic wishes and preferences, and not the influence of any of the individuals in his 

environment.”   

Plaintiffs’ Motion for Expedited Discovery and Trial should be denied.  To justify the 

cost and disruption of expedited proceedings, a plaintiff must demonstrate both a sufficiently 

colorable claim and a sufficient likelihood of irreparable harm.  Plaintiffs fail on both counts. 

First, as set forth below and in a forthcoming motion to dismiss, Plaintiffs cannot show a 

sufficiently colorable claim, and their Complaint is subject to dismissal, for several reasons: 

 (a) Plaintiffs lack standing.  An action challenging administration of a trust 

may only be brought by a beneficiary or one acting on behalf of a beneficiary.  Even if Sumner 

were incapacitated and Plaintiffs had not been removed (which is not the case), the Trust 

authorizes the Trustees to act only by majority vote.  A majority of the Trustees who act upon 

Sumner’s incapacity have voted to ratify Sumner’s actions.  Plaintiffs are proceeding solely in 
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their individual (and highly self-interested) capacities, and therefore lack standing to prosecute 

this action. 

 (b) Plaintiffs fail to state a claim for which relief may be granted.  The Trust 

provides that for all purposes thereunder, Sumner may be deemed to be mentally incapacitated 

only (i) if he is adjudged incompetent by a court of proper jurisdiction, or (ii) upon receipt by the 

Trustees of certifications from three doctors that he is “unable to manage his affairs in a 

competent manner.”  Neither has occurred.  No doctor has certified that Sumner is unable to 

manage his affairs, and no incompetency proceedings have been initiated, much less concluded, 

by a court of proper jurisdiction (which in Sumner’s case would be a California court).  Because 

Plaintiffs cannot allege either of the exclusive ways in which Sumner may be deemed 

incapacitated for purposes of the Trust, they cannot state a claim to invalidate his actions. 

 (c) Even if Plaintiffs had standing and could prove cognizable claims, this 

action should still be dismissed in favor of a concurrently-filed case in California.  That case, 

filed the same day as this one, seeks to confirm the validity of Sumner’s removal of Plaintiffs as 

Trustees of the Trust.  The case has been assigned to the same judge who recently presided over 

an earlier case brought a former companion of Sumner’s who, like Plaintiffs, alleged that Sumner 

lacked capacity and was unduly influenced by his daughter.  Because there is an alternative and 

more efficient forum for these issues in California, and because the vast majority of relevant 

witnesses and documents are there, this case should be dismissed in favor of the California 

action. 

 Second, in light of the ratification of Sumner’s decisions by the Trustees, as well as the 

fact that Plaintiffs created the purported exigency by strategically delaying the filing of this 

action, Plaintiffs cannot show a sufficient likelihood of irreparable harm to justify their motion.   
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 Accordingly, and for the reasons below, Sumner respectfully requests that the Court deny 

the instant motion.  

II. BACKGROUND 

A. The Trust 

Sumner, as Settlor and Trustee, and Phyllis Redstone, Philippe Dauman, George S. 

Abrams, David R. Andelman, Norman I. Jacobs, and Leonard L. Lewin, as initial Trustees, 

created the Trust under a Declaration of Trust dated June 28, 2002, which was subsequently 

amended by First and Second Administrative Amendments effective as of April 9, 2010 and 

April 16, 2013, respectively.  The Trust owns 80% of the stock of National Amusements.  

National Amusements and its subsidiaries, in turn, own approximately eighty percent 80% of the 

voting shares of Viacom.  Sumner is the Chairperson of National Amusements and, until 

February 2016, was also Viacom’s Chairperson. 

Sumner is the sole beneficiary of the Trust during his lifetime.  Trust, art. B ¶ 1.  

Sumner’s ex-wife (Phyllis), children (Shari and Brent), and their issue are contingent 

beneficiaries of the Trust.  Trust, art. C.  Neither Plaintiff is a beneficiary of the Trust.  The Trust 

grants to Sumner the sole and exclusive power to vote the shares of National Amusements during 

his lifetime.  Trust, art. G ¶ 21.  All other decisions are made by majority (or, in a few instances 

not relevant here, supermajority) vote of the seven Trustees.  Trust, art. E ¶ 7.  Upon Sumner’s 

death or incapacity, Sumner and his ex-wife, Phyllis, are removed as Trustees and replaced with 

Sumner’s daughter (Shari) and grandson (Tyler).  Second Admin. Amend. to Trust ¶ A.  From 

that point forward, the authority to vote the shares of National Amusements is exercised by the 

Trustees.   

The Trust affords Sumner the right during his lifetime “to remove any disinterested 

Trustee [of the Trust] and to name substitute or additional Trustees.”  Trust, art. E ¶ 2.a.  This 
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right is suspended “[d]uring any period in which [Sumner] is incapacitated.”  Id.  Under the 

terms of the Trust, Sumner “shall be deemed to be mentally incapacitated only if: (i) he is 

adjudged incompetent by a court of proper jurisdiction, or (ii) upon the delivery to the Trustee or 

Trustees other than [Sumner] of an instrument or instruments signed by three (3) doctors, chosen 

as hereinafter provided, stating that, based on medical evidence presented to each of them as 

each shall deem sufficient, [Sumner] is unable to manage his affairs in a competent manner.”  

Trust, art. E ¶ 2.b. 

While Plaintiffs assert that Sumner was determined that Shari not assume leadership of 

his businesses, Mot. at 3, exactly the opposite is true.  The Trust expresses Sumner’s intentions 

that, immediately following his death, Shari shall succeed him as Chairperson of both National 

Amusements and Viacom.  Trust, art. G ¶ 21.k.  The Trust directs the Trustees to “take any and 

all actions within their powers as Trustees . . . to carry out [those] intentions.”  Id.  In the event 

that one or more of the directors of National Amusements are not willing to carry out Sumner’s 

intention that Shari succeed him as Chairperson of National Amusements, the Trust requires the 

Trustees to vote the company’s stock to remove those directors and replace them with directors 

who are willing to carry out his intention.  Id.  Similarly, the Trust requires the Trustees to bring 

about the removal of any Viacom directors who are not willing to carry out his intention that 

Shari succeed him as Chairperson of Viacom.  Id.1 

                                           
1 Consistent with these Trust provisions, Shari was in fact offered the Chairperson role at 

Viacom when Sumner stepped down in February 2016.  Shari declined the position.  That fact, of 
course, is inconsistent with the false narrative upon which Plaintiffs’ case depends—namely, that 
Shari is hell-bent on seizing control of Viacom—and is therefore mentioned nowhere in 
Plaintiffs’ complaint or moving papers. 
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B. The First California Action 

On November 24, 2015, Manuela Herzer, a former girlfriend of Sumner, filed a petition 

in Los Angeles County Superior Court seeking a determination that Sumner lacked capacity on 

October 16, 2015, when he replaced Herzer as the health care agent designated under his 

advance health care directive (the “First California Action”).  Herzer claimed that Sumner had 

been unduly influenced by Shari to make that change.  Id. 

Plaintiff Dauman submitted a declaration in support of Sumner’s opposition to the 

petition.  Declaration of Robert N. Klieger (“Klieger Decl.”), Ex. A.  In his declaration, Dauman 

described meetings he had with Sumner on October 8 and November 3, 2015.  Id., Ex. A ¶¶ 5-8.  

Dauman stated that he had “extensive business discussion[s]” with Sumner and that, on both 

occasions, Sumner “was engaged, attentive, and opinionated as ever.”  Id.  Dauman did not 

express any doubts about Sumner’s capacity or any concerns that he was being unduly 

influenced by Shari. 

After extensive discovery, including a mental status examination and deposition of 

Sumner, the First California Action proceeded to trial before the Honorable David J. Cowan on 

May 6, 2016.  Judge Cowan dismissed Herzer’s petition after just one day of trial.  In his ruling, 

Judge Cowan stated the following: 

 “The Court was able to see [in Sumner’s testimony] the strong conviction he had 

about what he said.  He seemed very alert.  He was composed and did not appear 

angry.  The Court does not believe [Sumner] had any confusion about what he 

was asked, about his wishes or the reasons for his wishes.  His lawyer asked him 

what he wanted the judge to do and the Court heard what he wanted – for his 

daughter [Shari] to serve as his agent.” 
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 Herzer’s medical expert, Dr. Stephen Read, conceded that Sumner “has not lost 

his ability to comprehend matters.”  Dr. Read’s other expectations of Sumner 

“seemed a bit unrealistic in terms of what could be reasonably expected of 

somebody who is almost ninety three.” 

 Sumner was “crystal clear” in the reasons for his decisions and “understood [] the 

significance” of those decisions. 

 “Even if [Sumner] and Shari have had disagreements about money or business 

over the years, as have many families, and even if they were estranged for periods 

for whatever reason, it is without controversy that the bond of love between a 

parent and child is a hard one to break completely,” and “it is natural that 

[Sumner] would reach out to his daughter, particularly in the absence of a spouse, 

as someone he could trust and for them to attempt to reconcile.” 

 Herzer’s expert, Dr. Read, “could find little to fault in [geriatric psychiatrist] Dr. 

James Spar’s letter stating it was his opinion that on October 16 [Sumner] had the 

capacity to and did understand the consequences of what he was doing, and that 

he made those decisions himself free of undue influence.” 

 The evidence was inconsistent with Herzer’s contention that Sumner was 

“brainwashed by Shari or those allegedly working with her.”  Herzer’s undue 

influence claim “makes little sense.”  

Klieger Decl., Ex. B. 

Although Judge Cowan ultimately determined that it was unnecessary to make a finding 

as to Sumner’s capacity before dismissing Herzer’s petition, he observed that “the claim of lack 

of capacity would likely be a hard one on which to prevail.”  Id. at 13. 
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C. Plaintiffs’ Betrayal Of Sumner 

By the beginning of 2016, Dauman was growing increasingly concerned that he might be 

terminated as Viacom’s CEO.  He had good reason to be concerned.  Viacom’s stock had 

plunged nearly 50% over the previous year, wiping out more than $15 billion of value.  Viacom 

was preparing to issue yet another weak earnings report (which, when issued on February 9, 

2016, caused Viacom’s stock to drop another 21%, to its lowest level in more than five years).  

And Dauman was readying to put Paramount, which Sumner still regarded as a crown jewel in 

Viacom’s portfolio, on the market to solve short-term cash needs.  Although Sumner had long 

supported Dauman, his longtime friend and business colleague, against calls for his ouster, 

Dauman recognized that friendship would carry him only so far.  Sumner had removed prior 

CEOs for far less, and even under the best circumstances, Sumner—then 92 years old—could not 

protect Dauman forever.  If Dauman controlled the Trust, however, he would effectively be 

Chairperson, CEO, and controlling shareholder of Viacom and would be accountable to no one.   

In late January 2016, Dauman, along with co-trustees Abrams and David Andelman, 

engaged a leading Boston law firm to advise them as to what recourse they might have if Sumner 

attempted to remove them as Trustees.  In early February 2016, the firm rendered its advice:  

Although the Trust afforded Sumner almost unfettered discretion to remove and replace 

Trustees, the three might successfully avoid or contest removal by seeking a declaration that 

Sumner was incompetent and/or that he was being unduly influenced by Shari.   

Roadmap in hand, Plaintiffs no longer felt accountable even to Sumner as Viacom’s 

controlling shareholder.  If  Sumner lost faith in Dauman and his board, they would do precisely 

what Herzer had done—i.e., claim Sumner lacked capacity and was being unduly influenced by 

his daughter.  Control of Viacom would then be in the hands of the Trust, which Plaintiffs 

believed they could dominate in their position as Trustees.  Plaintiffs therefore felt no 
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compunction acting against Sumner’s wishes.  They unceremoniously removed him as Viacom’s 

Chairperson.  They shrugged off Sumner’s opposition to their shopping Paramount.  They 

ignored his requests for information regarding a potential Paramount transaction, as well as long-

term strategic plans (if any) for Viacom as a whole.  In short, Plaintiffs treated Sumner as though 

he was already gone. 

D. Sumner’s Removal Of Plaintiffs From The Trust And National Amusements 
Board 

As expected, Sumner did not take kindly to being ignored.  On May 20, 2016, less than 

two weeks after defeating Herzer’s attempt to have him declared incapacitated in the First 

California Action, Sumner removed Plaintiffs as Trustees of the Trust and directors of National 

Amusements and appointed replacements in their stead.  Klieger Decl., Exs. C-E.  Sumner was 

evaluated by renowned geriatric psychiatrist James E. Spar, M.D. on May 20, 2016, immediately 

before he executed the documents removing Plaintiffs from their positions, and again on May 24, 

2016, after Plaintiffs filed this lawsuit.  Dr. Spar’s report of his evaluation states in pertinent part: 

I asked Mr. Redstone why he was removing Mr. Dauman as Trustee and 

Director, and he said, “He’s done a bad job running Viacom”.  I asked the 

same question about Mr. Abrams, and Mr. Redstone said, “He’s not listening 

to me”... 

… 

I asked Mr. Redstone to explain his belief that Mr. Dauman had “done a bad 

job running Viacom”. He indicated that he had been following the value of 

Viacom stock over the past year, and knew that it had declined significantly. 

He spontaneously added that the value of the stock had gone up since his 

decisions about Mr. Dauman and Mr. Abrams had become public. Mr. 
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Redstone was particularly displeased with Mr. Dauman’s decision (supported 

by Mr. Abrams) to sell part of Paramount Pictures (a company which Mr. 

Redstone acknowledged is “his baby”), and several times expressed his 

emphatic disapproval of that move. Mr. Redstone said that he had clearly 

expressed his feelings about the Paramount sale to both Mr. Dauman and Mr. 

Abrams, but in his view they ignored his wishes. At that point in the 

discussion Mr. Redstone emphatically indicated that he no longer trusts Mr. 

Dauman or Mr. Abrams…. 

… 

Based upon the evaluations conducted on May 20 and May 24, 2016, I believe 

that Mr. Redstone retains the legal mental capacity to make the decisions he 

described to me on those dates regarding the National Amusements Board of 

Directors and the Trustees of the National Amusements Trust. Specifically, 

with respect to those decisions, Mr. Redstone clearly communicated to me 

that he understood and appreciated the rights, duties, and responsibilities 

affected by those decisions; the probable consequences for himself and the 

other persons affected by the decisions, and the significant risks, benefits, and 

reasonable alternatives involved in those decisions. Moreover, the changes he 

made seemed appropriate to me in light of recent events, and seemed to reflect 

his own, authentic wishes and preferences, and not the influence of any of the 

individuals in his environment. 

Klieger Decl., Ex. F at 3-4. 

Dea
dli

ne
.co

m



11 
 

Having retained counsel for this eventuality several months earlier, Plaintiffs were 

prepared.  Just one court day after their removal from the Trust and National Amusements board, 

Plaintiffs filed this action, seeking to have their removals declared “null and void” on account of 

alleged incapacity and undue influence.2  The same day that Plaintiffs commenced this action, 

Sumner filed his own petition in Los Angeles County Superior Court seeking to confirm the 

validity of his actions (the “Second California Action”).  Klieger Decl., Ex. G.  That petition was 

assigned to Judge Cowan—the same judge who had presided over Herzer’s claims in the First 

California Action—and set for hearing on October 18, 2016.  Two days later, Plaintiffs filed the 

instant motion for expedited discovery and trial, asserting that Sumner’s supposed “severely and 

rapidly declining” health and mental condition required that the trial be set no later than four 

months out—i.e., three weeks before the already-scheduled hearing on Sumner’s petition in the 

Second California Action. 

E. The Successor Trustees’ Ratification Of Plaintiffs’ Removals 

The Trust provides that, upon Sumner’s death or incapacity, the Trustees shall be Shari 

Redstone, Tyler J. Korff, David Andelman, Leonard Lewin, Norman Jacobs, and Plaintiffs.  

Second Admin. Amend. to Trust ¶ A.3  If Plaintiffs were to prevail in this action, those are the 

Trustees who would administer the Trust by majority vote.  At least four of the seven trustees—a 

majority—support Sumner’s decision to remove Plaintiffs from the Trust and National 

Amusement’s board.  To avoid the need for costly and disruptive litigation on two coasts, those 
                                           

2 Andelman, who had been part of that earlier engagement, recognized that Sumner was 
of sound mind and acting of his own free will and therefore declined to join Dauman and 
Abrams as plaintiffs in this action.  They instead named him as a defendant. 

3 Plaintiffs repeatedly accuse Shari of attempting to seize control of the Trust.  See, e.g., 
Mot. at 4.  In truth, Shari does not even become one of the seven Trustees until after Sumner has 
passed away or become incapacitated.  It is Plaintiffs, not Shari, who are seeking to advance that 
date by asserting that Sumner lacked capacity in May 2016 to remove them from the Trust and 
the board of National Amusements. 
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four Trustees have ratified and approved Sumner’s actions to remove and replace Plaintiffs as 

Trustees and as directors of National Amusements.  Klieger Decl., Exs. H-I.  Plaintiffs are 

therefore off the Trust, and off the board, even if they could somehow prove the allegations in 

their complaint (which they cannot).  Plaintiffs miscalculated not only Sumner’s resolve, but also 

the commitment of their fellow Trustees to do the right thing. 

III. ARGUMENT 

Expedited proceedings impose significant costs and disruption on parties and the public, 

and they are justified only where a plaintiff can demonstrate both (1) “a sufficiently colorable 

claim,” and (2) “a sufficient possibility of a threatened irreparable injury[.]” Weitman v. Tutor, 

24 Mass. L. Rptr. 343, No. 082351, 2008 WL 4058343, at *1 (Mass. Super. Aug. 13, 2008).  

Plaintiffs fail on both counts.   

First, as set forth below and in Sumner’s forthcoming motion to dismiss, Plaintiffs have 

not pled a colorable claim for reinstatement to the Trust or National Amusements board.  

Second, Plaintiffs cannot demonstrate a sufficient possibility of a threatened irreparable harm.  

The actions Plaintiffs challenge have been ratified by a majority of the Trustees who would 

control the Trust were Sumner in fact incapacitated, essentially mooting Plaintiffs’ claims.  

Moreover, Plaintiffs do not (and cannot) show that Sumner’s decision to replace them with 

indisputably qualified individuals will cause any harm to the Trust, its beneficiaries, or any 

company in which the Trust holds an interest.  Finally, Plaintiffs’ bald assertion that Sumner’s 

“health and mental condition” are “rapidly declining” is simply false. 

Accordingly, the motion for expedited discovery and trial should be denied. 
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A. Sumner’s Forthcoming Motion To Dismiss Will Dispose Of This Action 

Plaintiffs’ motion should be denied in the first instance because Plaintiffs have not stated 

a sufficiently colorable claim for relief.  Sumner will file within the next two weeks a case-

dispositive motion to dismiss based primarily on the grounds briefly summarized below. 

1. Plaintiffs Lack Standing To Maintain This Action 

It is hornbook law that an action challenging the administration of a trust may only be 

brought by a beneficiary or one acting on behalf of a beneficiary.  See, e.g., T.W. Nickerson, Inc. 

v. Fleet Nat. Bank, 456 Mass. 562, 570-71 (2010); Weaver v. Wood, 425 Mass. 270, 275 (1997).  

Plaintiffs purport to bring this action “as trustees” of the Trust, and thus on behalf of its 

beneficiaries—which, during Sumner’s lifetime, is Sumner alone.  Trust, art. B ¶ 1.  However, 

the Trust does not authorize Plaintiffs, or any of the individual Trustees (other than Sumner), to 

act on their own.  Rather, authority to administer the Trust is vested in seven Trustees who may 

act only by a majority (or, in certain instances not relevant here, supermajority) vote.  Trust, art. 

E ¶ 7.  As discussed above, four of the seven Trustees who would control the Trust if, as 

Plaintiffs contend, Sumner lacks capacity have ratified Plaintiffs’ removal from the Trust and the 

National Amusements board.  Klieger Decl., Exs. H-I.  By maintaining this lawsuit challenging 

their removals, Plaintiffs are acting in their individual—and decidedly self-interested4—

capacities, and beyond the scope of their authority as Trustees.  They therefore lack standing to 

prosecute this action.  

                                           
4 Plaintiffs concede their self-interest.  Dauman serves as Viacom’s Chairperson, CEO, 

and President.  Am. Compl. ¶  17.  Abrams serves on the Viacom board.  Id. ¶ 19.  The directors 
and management of Viacom are accountable to Sumner and, upon his death or incapacity, the 
Trust, which is the beneficial owner of nearly 80% of Viacom’s voting shares.  Id. ¶ 35.  Insofar 
as Dauman and Abrams can exert control over the Trust, they will be accountable to no one.  
Contrary to the assertions in Plaintiff’s motion, that is not “good corporate governance” (Mot. at 
3). 
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2. Plaintiffs Fail To State A Claim For Which Relief May Be Granted 

Plaintiffs assert two claims, both for declaratory relief: Count I seeks to invalidate 

Plaintiffs’ removals as Trustees of the Trust, and Count II seeks to invalidate their removals as 

directors of National Amusements.  Am. Compl. ¶¶  76-83.  These claims turn on the allegation 

that Sumner “did not have the required capacity to remove or replace [Plaintiffs] as Trustees of 

the Trust [or] as directors and managers of [National Amusements].” Id. ¶ 74.  Under the express 

terms of the Trust, however, Sumner is “deemed to be mentally incapacitated only (1) if he is 

“adjudged incompetent by a court of proper jurisdiction,” or (2) upon delivery to the Trustees of 

signed certifications by three doctors attesting that Sumner “is unable to manage his affairs in a 

competent manner.”  Trust, art. E ¶ 2.b.  Neither has occurred.  Sumner has never been adjudged 

incompetent by any court, and no doctor has certified that Sumner is unable to manage his affairs 

in a competent manner.  Because Plaintiffs cannot allege either of the exclusive ways in which 

Sumner may be deemed incapacitated for purposes of the Trust, they cannot seek to invalidate 

those actions based on alleged incapacity. 

Moreover, Plaintiffs do not—and cannot—seek to have Sumner adjudged incompetent as 

part of this action.  G.L. c. 190B, § 5-303 sets forth the specific procedure that must followed to 

petition for a determination of incapacity.  Plaintiffs have not met any of the requirements of § 5-

303, nor could they.  Indeed, because Sumner long ago moved away from Massachusetts, and 

has for many years resided in California, this Court would not even have jurisdiction over a § 5-

503 petition should Plaintiffs attempt to bring one.5 

                                           
5 G.L. c. 203E § 202 does not require Sumner to submit personally to jurisdiction to the 

Massachusetts courts in connection with a petition for a determination of incapacity.  In the first 
instance, an incapacity proceeding under § 5-303 is not a matter involving a trust, but instead 
concerns a person’s capacity for all purposes under the law.  Moreover, even if serving as a 
trustee of a trust having its principal place of administration in Massachusetts could give rise to 
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In addition, Plaintiffs have not alleged any “unnatural disposition” of Trust assets, as 

would be required for Plaintiffs to prevail on a theory of undue influence.  Heinrich v. Silvernail, 

23 Mass. App. Ct. 218, 223 (1986).  Sumner changed only the identity of two of his seven 

Trustees, and left unaltered the disposition of the Trust assets.  See Meschi v. Iverson, 64 Mass. 

App. Ct. 1110, at *1 (2005) (no unnatural disposition based on removal and replacement of 

trustees where disposition of trust proceeds were left unchanged).  Thus, just as Plaintiffs do not, 

and cannot, plead incapacity within the meaning of the Trust, they also cannot seek to have 

Sumner’s actions invalidated and to be reinstated to their Trustee and board positions based upon 

alleged undue influence.6 

3. To The Extent Plaintiffs Can Plead Cognizable Claims, They Should Be 
Adjudicated In California 

Even if Plaintiffs had standing and could plead cognizable claims, this case would still 

properly be dismissed in favor of the Second California Action.  A court may decline jurisdiction 

over a case where “an adequate alternative forum is available” and “private and public interests 

strongly favor litigating the claim in the other forum.”  Gianocostas v. Riu Hotels, S.A., 59 Mass. 

App. Ct. 753, 756-57 (2003).  Here, an alternative forum is available.  The Second California 

Action, filed the same day as this case, seeks to confirm the validity of Sumner’s removal of 

Plaintiffs as Trustees of the Trust, which is determinative of Plaintiffs’ claims in this case. 

                                                                                                                                        
jurisdiction for purposes of  § 5-303, the principal place of administration of the Trust is 
California, where Sumner carries out the principal activities of the Trust, and not Massachusetts. 

6 Actions undertaken as a result of undue influence, like those undertaken while 
incapacitated, are voidable rather than void.  See, e.g., Sparrow v. Demonico, 461 Mass. 322, 327 
(2012) (incapacity); Howe v. Palmer, 80 Mass. App. Ct. 735, 742 (2011) (undue influence).  
Thus, even if Plaintiffs could adequately plead the elements of undue influence, their claims 
would still be moot in light of the ratification of the challenged actions by a majority of 
Sumner’s successor Trustees. 
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The public and private factors also favor litigating the case in California.  The private 

factors include “the practical problems that do or do not make a trial easy, expeditious, and 

inexpensive, such as the ease of access to proof, the availability of compulsory process, and the 

cost of attendance of witnesses.”  W.R. Grace & Co. v. Hartford Acc. & Indem. Co., 407 Mass. 

572, 578 (1990).  Sumner lives in California.  His doctors, nurses, household staff, and 

independent care manager are all in California.  Sumner undertook the actions that Plaintiffs seek 

to invalidate—namely, the removal of Plaintiffs from the Trust and the board of National 

Amusements—from his home in California.  Should a court reach Plaintiffs’ highly factual 

allegations of incapacity and undue influence, the vast majority of relevant witnesses and records 

will be located in California.  In short, California is “the State, more than any other, in which the 

greatest number of nonparty witnesses and documents in the hands of nonparties can 

conveniently be found and made subject to process.” Id. at 584-85.  

The public factors, including administrative burden, also weigh in favor of dismissal.  

The Second California Action was filed the same day as this case and has been set for hearing in 

October 2016.  The case has been assigned to the same judge who presided over the First 

California Action, who has already evaluated evidence bearing on Sumner’s alleged incapacity 

and undue influence.  It would be far less burdensome for the California court to hear these 

claims as well. 

For each of these reasons, Plaintiffs cannot show a sufficiently colorable claim, and the 

motion for expedited discovery and trial should be denied. 

B. Plaintiffs Cannot Demonstrate A Sufficient Threat Of Irreparable Injury 

Plaintiffs’ motion separately fails because Plaintiffs cannot show a sufficient threat of 

irreparable harm, which is required to justify “imposing on the defendants and the public the 

extra (and sometimes substantial) costs of an expedited proceeding.” Weitman, 24 Mass. L. Rptr. 
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343, No. 082351, 2008 WL 4058343, at *1.  Indeed, “[i]n cases where there is no demonstrable 

need for the remedy of preliminary injunction, courts generally decline to impose the costs and 

disruption associated with expedited proceedings.” Id.; see also Momenta Pharm., Inc. v. Teva 

Pharm. Indus. Ltd., 765 F. Supp. 2d 87, 89 (D. Mass. 2011) (“The majority of courts have held [] 

that the fact that there was no pending preliminary injunction motion weighed against allowing 

plaintiff’s motion for expedited discovery”).  

Tellingly, Plaintiffs do not seek entry of a preliminary injunction. Instead, they vaguely 

assert that there are “exigent circumstances” warranting expedited discovery, that Sumner’s 

“health and mental condition are . . . severely and rapidly declining,” and that  “[t]he substantial 

assets in the Trust are threatened by Shari’s invalid attempt to take over the Trust and its 

controlling interest in NAI.”  Mot. at 1, 4.  These arguments are factually and legally meritless.  

As an initial matter, Sumner’s mental and physical health are stable.  As recently as two weeks 

ago, Dr. Spar determined that Sumner suffers from only a “mild degree” of cognitive 

impairment, given his age and advanced education.  Klieger Decl., Ex. F at 2.  And while 

Sumner’s physical limitations are undeniable, there has not been any significant decline in either 

his health or mental condition over the past year or longer.  If anything, Sumner is doing better 

now than he was six months ago, when Dauman observed Sumner to be “engaged, attentive, and 

opinionated as ever.”  Klieger Decl., Ex. A ¶ 7. 

In addition, Sumner’s challenged actions cannot cause Plaintiffs any harm, much less 

irreparable harm, in light of the vote by a majority of his successor Trustees to ratify those 

actions after this lawsuit was filed.  And even if those actions had not been ratified, Plaintiffs do 

not (and cannot) show that Sumner’s decision to replace them with unquestionably qualified 

individuals will cause harm to the Trust, its beneficiaries, or any company in which the Trust 
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holds an interest.  Rather, the only “harm” caused by replacing Plaintiffs with highly qualified 

successors is the harm to Plaintiffs’ self-interest—which it is not the role of this Court to protect. 

 Finally, the supposed exigency claimed by Plaintiffs is opportunistic and entirely of their 

making.  Plaintiffs contemplated as early as February 2016 challenging Sumner’s capacity to 

replace them as Trustees.  Plaintiffs strategically delayed pursuing any such determination, 

instead acting only after Sumner decided to replace them.  Even after they filed this case, 

Plaintiffs did not file the instant motion to expedite discovery until a hearing was scheduled in 

the Second California Action, whereupon they asked this Court to expedite the proceedings so 

that this case is heard first.  There is no irreparable harm from having the Second California 

Action proceed first, particularly given the California court’s familiarity with the parties, issues, 

and evidence in dispute and the convenience of having the case decided where Sumner, the vast 

majority of non-party witnesses, and virtually all material evidence is located. 

IV. CONCLUSION 

For the reasons above, Sumner respectfully requests that the Court deny Plaintiffs’ 

Motion for Expedited Discovery and Trial.  

Dated:  June 3, 2016 

Respectfully submitted, 
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