
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

ANN ARBOR CITY EMPLOYEES 
RETIREMENT SYSTEM, on behalf 
of itself and all other similarly situated 
stockholders of DREAMWORKS 
ANIMATION SKG, INC. 

Plaintiff, 

 v. 

JEFFREY KATZENBERG, 

Defendant. 

C.A. No. _________

VERIFIED CLASS ACTION COMPLAINT 

Plaintiff Ann Arbor City Employees Retirement System (“Plaintiff”), on 

behalf of itself and all other similarly situated public stockholders of DreamWorks 

Animation SKG, Inc. (“DreamWorks” or the “Company”), brings the following 

Verified Class Action Complaint (the “Complaint”) against Jeffrey Katzenberg 

(“Katzenberg”) for breaching his fiduciary duties as the Company’s controlling 

stockholder, breach of contract, and breach of the implied covenant of good faith 

and fair dealing.  The allegations of the Complaint are based on the knowledge of 

Plaintiff as to itself, and on information and belief, including the investigation of 

counsel and review of publicly available information as to all other matters. 

EFiled:  Jun 27 2016 02:21PM EDT 
Transaction ID 59130999 

Case No. 12507- 
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INTRODUCTION 

1. This case arises from the negotiation for and receipt of disguised 

disparate merger consideration by Katzenberg, DreamWorks’ controlling 

stockholder, in connection with the Company’s sale to Comcast Corporation 

(“Comcast”). 

2. DreamWorks is a studio that creates family entertainment, including 

animated feature films, television series and specials, live entertainment properties 

and related consumer products.  Katzenberg owns 100% of DreamWorks’ super-

voting Class B common stock (the “Class B Stock”), which provides him with 

approximately 60% of the Company’s total voting power. 

3. On April 28, 2016, DreamWorks and Comcast entered into an 

agreement and plan of merger (the “Merger Agreement”) pursuant to which 

Comcast will pay $41 per share for each outstanding share of DreamWorks 

common stock under the Merger Agreement (the “Merger”).  The consummation 

of the Merger is subject to, among other things, receipt of the approval of holders 

of a majority of the voting power of the outstanding Company common stock, 

which approval was effected by written consent of Katzenberg and his affiliates in 

connection with execution of the Merger Agreement (the “Written Consent”).  

Thus, public stockholders of DreamWorks will have no say in approval of the 
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Merger. 

4. Following consummation of the Merger, Katzenberg will become 

chairman of DreamWorks New Media, which will be comprised of the post-

closing company’s ownership interests in AwesomenessTV Holdings, LLC 

(“AwesomenessTV”), an online studio and distributor of content aimed at teens, 

and DWA NOVA, LLC (“DWA Nova” and, together with AwesomenessTV, the 

“JVs”), a unit that uses 3-D animation technology to assist companies like Nike 

and Burberry with product development and marketing campaigns.  For a period of 

two years from the closing of the Merger, Katzenberg will also oversee Comcast’s 

interest in, and the strategic development of, the JVs (the “Consulting 

Agreement”).  As purported consideration for his role with the post-closing 

company, Katzenberg will receive annual consulting fees of $1 and a one-time 

grant of profits interests granting him 7% of the profits from the JVs in perpetuity 

(the “Profit-Sharing Arrangement” and, together with the Consulting Agreement, 

the “Side Deal”). 

5. The Profit-Sharing Arrangement is incredibly valuable to Katzenberg.  

AwesomenessTV has quadrupled in value in the last three years.  If 

AwesomenessTV continues along even a remotely similar trajectory, Katzenberg 

will be entitled to a substantial amount of cash pursuant to the Profit-Sharing 
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Arrangement.  If DWA Nova realizes its potential, the Profit-Sharing Arrangement 

only becomes more valuable. 

6. The Side Deal constitutes disguised disparate merger consideration for 

Katzenberg.  The Profit-Sharing Arrangement – which provides Katzenberg the 

right to receive 7% of the JVs’ profits in perpetuity – is so valuable that it cannot 

credibly be characterized as compensation for a two-year consulting contract.  

Instead, the Profit-Sharing Arrangement is akin to an equity rollover into two of 

DreamWorks’ most promising units without any of the downside risk typically 

associated with equity rollovers because Katzenberg also received $41 per share 

cash for all of his DreamWorks shares. 

7. The Side Deal violates the equivalent consideration provision in 

DreamWorks’ certificate of incorporation (the “Charter”).  Specifically, Article IV, 

Section 2(g) of the Charter (the “Equivalent Consideration Charter Provision”) 

provides that “in the event of a merger … each share of Common stock shall be 

entitled to receive Equivalent Consideration (as defined herein) on a per share 

basis.  As used herein, the term “Equivalent Consideration” shall mean 

consideration in the same form, in the same amount and with the same voting 

rights on a per share basis …” 

8. This action seeks to recover for the damages caused by Katzenberg’s 
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breaches of fiduciary duty as the Company’s controlling stockholder, breach of 

contract, and breach of the implied covenant of good faith and fair dealing. 

THE PARTIES 

9. Plaintiff is a stockholder of DreamWorks and has owned 

DreamWorks common stock at all material times alleged in this Complaint. 

10. Relevant non-party DreamWorks is a global family entertainment 

company with business interests that span feature film and television production; 

licensing and consumer products; location-based entertainment; and new media 

properties.  DreamWorks is incorporated in Delaware.  DreamWorks common 

stock is listed on the NASDAQ under the ticker symbol “DWA,” and the Company 

has its principal headquarters at 1000 Flower Street, Glendale, California 91201.   

11. Defendant Katzenberg has served as the Company’s Chief Executive 

Officer (“CEO”) and a member of the DreamWorks board of directors (the 

“Board”) since October 2004.  As detailed herein, Katzenberg is DreamWorks’ 

controlling stockholder. 

12. Relevant non-party Comcast is a media and technology company 

incorporated in Pennsylvania.  Comcast’s primary businesses include Comcast 

Cable and NBCUniversal. 
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SUBSTANTIVE ALLEGATIONS 

I. Katzenberg Controls DreamWorks 
 
13. In 1994, Katzenberg founded DreamWorks SKG along with media 

moguls Steven Spielberg and David Geffen. 

14. In 2000, DreamWorks SKG created DreamWorks Animation, a new 

business division that would produce animated feature films. 

15. In 2004, DreamWorks SKG spun-off DreamWorks Animation SKG 

(previously defined as “DreamWorks”) as a separate publicly-traded corporation.  

Upon the spin-off, Katzenberg became CEO of DreamWorks and will continue 

serving in this role until consummation of the Merger. 

16. DreamWorks has a dual-class capital structure.  Each share of 

DreamWorks Class A common stock (the “Class A Stock”) entitles its holder to 

one vote, and each share of DreamWorks Class B Stock entitles its holder to 15 

votes. 

17. According to the Company’s preliminary information statement filed 

with the U.S. Securities and Exchange Commission (the “SEC”) on May 23, 2016 

(the “Information Statement”), as of May 13, 2016, DreamWorks had 78,827,721 

shares of Class A Stock outstanding and 7,838,731 shares of Class B Stock 

outstanding. 
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18. According to the Information Statement, as of May 13, 2016, 

Katzenberg owned 2,120,223 shares of Class A Stock and 7,838,731 shares of 

Class B Stock.  Thus, Katzenberg owns approximately 11.5% of the Company’s 

total outstanding shares and holds approximately 60% of the Company’s total 

voting power. 

19. Because Katzenberg holds a majority of DreamWorks’ voting power, 

the Company concedes in its public filings that it is a controlled company.  For 

example, DreamWorks’ annual meeting proxy statement filed with the SEC on 

April 22, 2016 states that: 

Because Jeffrey Katzenberg currently controls approximately 60% of 
the total voting power of DreamWorks Animation’s Common Stock, 
DreamWorks Animation relies on the “controlled company” 
exemption to the NADSAQ rule requiring that director nominees be 
selected, or recommended for the Board of Directors’ selection, by the 
independent directors. 
 

II. DreamWorks’ Charter Requires “Equivalent Consideration” 
In The Event Of A Merger 
 
20. While Katzenberg controls DreamWorks, the Company’s Charter 

prohibits Katzenberg from extracting disparate consideration in a merger.  

Specifically, Article IV, Section 2(g) of the Charter provides as follows: 

In the event of any merger, consolidation, share exchange, tender 
offer, reclassification of the outstanding shares of Class A Stock, 
Class B Stock or Class C Stock or other reorganization to which the 
Corporation is a party, in which the shares of Class A Stock, Class B 
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Stock or Class C Stock will be exchanged for or converted into, or 
will receive a distribution of, cash or other property or securities of 
the Corporation or any other Person, each share of Common Stock 
shall be entitled to receive Equivalent Consideration (as defined 
herein) on a per share basis.  As used herein, the term “Equivalent 
Consideration” shall mean consideration in the same form, in the 
same amount and with the same voting rights on a per share basis . . .  

 
(Emphasis added). 

 
21. Thus, Article IV, Section 2(g) of the Charter mandates that in a sale of 

DreamWorks, the Company’s public stockholders are entitled to the same pro rata 

consideration for their shares as Katzenberg. 

III. The DreamWorks Board Decides To Sell The Company 
 

22. On February 9, 2016, DreamWorks Chief Financial Officer (“CFO”) 

Fazal Merchant (“Merchant”) and certain other members of the Company’s senior 

management team met with a private equity firm (the “PE Firm”) to discuss the 

Company’s business.  That same day, DreamWorks management signed a 

confidentiality agreement with the PE Firm granting it access to non-public 

information regarding the Company. 

23. The next day, Katzenberg and Merchant had further meetings and 

discussions with the PE Firm. 

24. For the remainder of February 2016, Katzenberg and the Company 

provided due diligence materials to the PE Firm and discussed the valuation of the 
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Company in a sale, culminating in an offer by the PE Firm to buy the Company for 

$33 per share in cash. 

25. Following some negotiation, on March 8, 2016, the PE Firm increased 

its offer to $35 per share.  The revised offer still contemplated as a condition the 

continued employment of management as well as the rollover of shares held by 

Katzenberg and DreamWorks management. 

26. The Board met the next day to discuss the revised offer.  Presumably 

cognizant of the Equivalent Consideration Charter Provision, the Company’s 

outside directors determined that they would seek a transaction in which all 

DreamWorks shares would receive the same consideration. 

27. On March 17, 2016, the PE Firm reiterated its $35 per share offer, 

which continued to contemplate an equity rollover by Katzenberg and 

DreamWorks management. 

28. On March 25, 2016, the Board created a transaction committee (the 

“Transaction Committee”) consisting of directors Mellody Hobson (“Hobson”), 

Jason Kilar and Harry Brittenham to oversee the sale process.  At that time, the 

Board determined not to solicit expressions of interest from parties other than the 

PE Firm. 

29. On March 29, 2016, CFO Merchant sent the PE Firm a non-binding 
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term sheet for an acquisition of the Company that contemplated a $35 per share 

deal price and a rollover of Katzenberg’s stock.  The term sheet also contemplated 

a separate class vote by DreamWorks’ Class A stockholders. 

30. On April 6, 2016, the Company and the PE Firm finalized the term 

sheet. 

IV. Comcast Emerges As A Suitor For DreamWorks And  
Deal Talks Quickly Intensify 
 
31. After the Company executed the term sheet with the PE Firm, on 

April 13, 2016, Comcast’s Chairman and CEO Brian Roberts (“Roberts”) 

approached Katzenberg expressing interest in a possible acquisition of 

DreamWorks. 

32. On April 16, 2016, Roberts and certain other Comcast representatives 

met with Katzenberg, Hobson and certain other DreamWorks representatives.  As 

an enticement for Katzenberg’s support of a deal with Comcast, Roberts dangled 

the prospect of Katzenberg’s post-closing involvement with a newly-formed 

interactive media subsidiary of Comcast that would hold the Company’s interest in 

each of AwesomenessTV and DWA Nova, two of DreamWorks’ fastest-growing 

and most promising ventures.1 

                         
1 Thus, upon Comcast’s initial approach, Hobson, a member of the Transaction 
Committee established to oversee the sales process, was aware that Katzenberg’s 
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33. AwesomenessTV is a Los Angeles, California-based media and 

entertainment company that creates original web programming, television shows 

and theatrical films.  DreamWorks acquired AwesomenessTV in May 2013 for 

initial consideration of $33 million.2 

34. Since its 2013 acquisition, AwesomenessTV’s value has skyrocketed.  

In December 2014, DreamWorks sold a 25% stake in AwesomenessTV to Hearst 

Corporation (“Hearst”) for $81.25 million, which gave AwesomenessTV an 

implied valuation of $325 million.  Then, in April 2016, the Company and Hearst 

sold a 24.5% equity interest in AwesomenessTV to Verizon for $159 million, 

thereby valuing AwesomenessTV at $650 million. 

35. Katzenberg’s public commentary accompanying the Verizon 

investment in AwesomenessTV suggests that AwesomenessTV’s meteoric growth 

will continue.  Katzenberg publicly stated that: 

The creation of this new branded service represents a transformational 
step, not just for [AwesomenessTV], but also for the entire mobile 
video landscape.  This agreement is clearly impactful for 
[AwesomenessTV] – with annual revenues expected to more than 
double in the first 12 months of content delivery – and even more 

                                                                               

potential post-closing involvement with AwesomenessTV and DWA Nova 
presented a conflict of interest and risked providing Katzenberg with consideration 
that would not be shared with the Company’s public stockholders. 
 
2 DreamWorks later paid additional contingent consideration of $80 million to the 
founders of AwesomenessTV, bringing the total purchase price to $113 million. 
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exciting is the expansion of our relationship with Verizon, one of the 
world’s most powerful marketers and content distributors, and their 
commitment to explore with us this incredible opportunity.”  
(Emphasis added) 
 
36. Manatt Digital Media CEO Peter Csathy was similarly bullish on 

AwesomenessTV’s prospects.  He described AwesomenessTV as “the poster child 

of a digital-first company that’s been highly successful.” 

37. DWA Nova, a unit that uses 3-D animation technology to assist 

companies with product development and marketing campaigns, appears similarly 

poised for success.  In October 2015, Nike, Inc. announced a partnership with the 

Company that would use DWA Nova’s visualization platform to “transform” its 

product creation process through “cutting-edge capabilities, such as nearly 

instantaneous digital print applications, photo-real 3D visualizations and ultra-

rapid prototyping.”  This partnership was so important to Nike that it was a 

highlight of Nike’s 2015 investor day. 

38. In December 2015, Burberry announced that it was partnering with 

DWA Nova to create the first interactive luxury marketing campaign using new 3-

D technology. 

39. Roberts’ ploy to use the JVs to interest Katzenberg in a transaction 

with Comcast worked.  Katzenberg and Hobson agreed to meet Roberts and other 

Comcast representatives for breakfast in Los Angeles the following morning. 
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40. Deal talks quickly intensified.  Following the breakfast meeting, 

Roberts and several other representatives of Comcast visited DreamWorks’ 

corporate headquarters for a site visit. 

41. Later that same day, Cravath, Swaine & Moore LLP (“Cravath”), 

DreamWorks’ legal advisor, circulated a non-binding term sheet to Davis Polk & 

Wardwell LLP (“Davis Polk”), Comcast’s legal advisor, reflecting terms generally 

consistent with those in the non-binding term sheet with the PE Firm but with the 

price per share left blank. 

42. Despite the fact that Comcast had not even submitted a formal bid yet, 

on April 18, 2016, DreamWorks instructed its counsel Cravath to send Davis Polk 

a draft merger agreement. 

43. On April 19, 2016, Comcast submitted an offer to acquire all 

outstanding shares of DreamWorks for $35 per share in cash, or a mix of cash and 

Comcast stock.  Hobson communicated to Roberts that Comcast would need to 

improve its offer to a price in the $40s per share to obtain the support of 

DreamWorks’ outside directors. 

44. On April 20, 2016, without communicating a responsive offer, 

representatives of Comcast informed counsel for DreamWorks that in order for 

Comcast’s offer to exceed the $35 per share offered by the PE Firm, Comcast 
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would demand that any resulting transaction be subject to unilateral approval by 

Katzenberg through written consent instead of approval by a vote of DreamWorks’ 

public stockholders. 

45.   The next day, April 21, 2016, Comcast increased its offer to $38.50 

per share in cash, contingent on Katzenberg approving the deal by written consent 

instead of submitting the proposed merger to a vote by DreamWorks’ public 

stockholders.  In addition, Roberts indicated that Comcast and Katzenberg would 

need to agree on the scope of Katzenberg’s post-closing role with the JVs. 

46. Because Comcast conditioned its higher offer on Katzenberg’s sole 

approval, the prospect that Katzenberg could elicit disparate consideration for his 

support of any transaction, in violation of the Charter, created an immediate 

conflict of interest that should have precluded Katzenberg’s involvement in any 

discussions with Comcast until the DreamWorks Board had agreed to accept a 

final price. 

47. The DreamWorks Board and Katzenberg, however, ignored this 

conflict and created a situation that permitted Katzenberg to extract for himself 

enormous financial benefits tied to the profits of the JVs instead of sharing such 

benefits with the Company’s public stockholders as required by the Charter. 

48. Later on April 21, the DreamWorks Board met for the first time to 
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discuss Comcast’s emergence as a bidder for DreamWorks.  At the meeting, the 

Board decided (a) not to solicit interest from additional parties, (b) to respond to 

Comcast’s $38.50 per share offer by proposing an acquisition at $42 per share in 

cash, and (c) crucially, to allow Katzenberg to engage in direct discussions 

regarding his post-closing role with the JVs. 

49. The decision to allow Katzenberg to discuss the financial terms of his 

post-closing role with Comcast before the terms of any transaction were finalized 

and before he executed the required written consent created an irreconcilable 

conflict.  Katzenberg had a financial incentive to secure the most lucrative post-

closing personal arrangement possible.  By negotiating the terms of his post-

closing relationship with Comcast before executing a written consent authorizing a 

Board-approved merger, Katzenberg used his leverage to extract disparate 

consideration in violation of the Charter, and constrained the Board’s ability to 

secure “Equivalent Consideration” for the Company’s public stockholders. Dead
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V. Katzenberg Attempts To Circumvent The  
Equivalent Consideration Charter Provision 
 
50. Katzenberg, Comcast and their respective advisors began negotiating 

the terms of Katzenberg’s post-closing arrangement on or about April 21, 2016, 

and after Comcast indicated that any transaction would be conditioned on 

Katzenberg’s sole written consent. 

51. Wanting to maximize his payout, but presumably aware of the 

litigation risk associated with a naked demand for a higher per-share price for his 

Class B Shares, Katzenberg and his counsel opted for a creative way to structure 

disguised disparate merger consideration.  Recognizing that securing Katzenberg’s 

support with disparate consideration would allow it to consummate an acquisition 

of DreamWorks without a stockholder vote, Comcast obliged. 

52. Katzenberg and Comcast structured a self-described “consulting 

agreement” pursuant to which Katzenberg will serve as a “consultant” to Comcast 

for a period of two years following the Merger.  During the term of the purported 

Consulting Agreement, Katzenberg will serve as the chairman of the board of 

directors of the subsidiary of Comcast that will hold Comcast’s interests in the JVs 

and, according to the Information Statement, Katzenberg will generally manage 

and oversee Comcast’s interest in, and the strategic development of, the JVs. 

53. As supposed compensation for two years of such “consulting” 
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services Katzenberg will receive $1 in cash plus rights to receive profits interests 

equal to seven percent (7%) of the profits of each of the JVs in perpetuity. 

54. The Profit-Sharing Arrangement is the functional equivalent of a 

(modified) equity award with zero downside risk, and is simply disguised as a 

“consulting agreement” to avoid the Equivalent Consideration Charter Provision. 

55. The vesting conditions associated with the Profit-Sharing 

Arrangement highlight that it cannot credibly be deemed a consulting agreement.  

For example, if Katzenberg dies the day after the closing of the Merger, the Profit-

Sharing Arrangement accelerates and vests immediately despite the fact that 

Katzenberg would not have actually provided any consulting services to Comcast.  

The same thing would happen if Comcast were to sell its interest in the JVs. 

56. Katzenberg’s continuing equity interest in the JVs is completely 

divorced from the services that he will provide to Comcast post-closing and is akin 

to an equity rollover.  Through the Side Deal, Katzenberg will get to participate in 

the upside of two of DreamWorks’ most promising units without any of the 

downside risk that is associated with typical equity investments. 
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VI. The DreamWorks Board Approves The Merger And  
Katzenberg Secures His Profit Sharing In The JVs 

 
57. On April 25, 2016, Comcast increased its offer price to $40 per share, 

still contingent on Katzenberg agreeing to provide a written consent to the 

transaction immediately following signing of the merger agreement. 

58. On April 26, 2016, rumors circulated in the marketplace that Comcast 

was in discussions to acquire DreamWorks.  In response, Comcast threatened to 

reduce its offer or walk away if the DreamWorks Board determined to allow the 

Company’s public stockholders to vote on any deal.  According to the Information 

Statement: 

Mr. Roberts contacted Ms. Hobson several times during the evening 
of April 26, 2016 and into the early morning of April 27, 2016 to 
reiterate that Comcast would not pay the $40 per share reflected in the 
April 25 Proposal if Mr. Katzenberg did not agree to provide a written 
consent to the transaction immediately following signing of the 
merger agreement and that, without such immediate written consent, 
Comcast would drop its price to $38.50 per share if the independent 
directors wanted a “fiduciary out” for a period of five days following 
signing, or to $35 per share for a “fiduciary out” period of 30 days 
following signing, or Comcast may abandon the negotiations entirely. 
 
59. On April 27, 2016, Comcast submitted a “best and final” $41 per 

share offer for DreamWorks, conditioned again on Katzenberg’s execution of a 

written consent immediately following execution of the merger agreement. 

60. At a meeting on April 27, 2016, the DreamWorks Board instructed the 
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Company’s counsel to proceed to negotiate the final terms of the merger agreement 

with Comcast based on the $41 per share offer. 

61. According to the Information Statement, the final terms of the Merger 

Agreement and Consulting Agreement were completed during the evening of 

April 27, 2016 and the morning of April 28, 2016. 

62. On April 28, 2016, DreamWorks and Comcast entered into the 

Merger Agreement pursuant to which Comcast will pay $41 per share in cash for 

each outstanding share of DreamWorks.  The consummation of the Merger is 

subject to, among other things, receipt of the approval of holders of a majority of 

the voting power of the outstanding Company common stock, which approval was 

effected by written consent of Katzenberg and his affiliates in connection with 

execution of the Merger Agreement.  Thus, the Merger will not be subjected to a 

vote of DreamWorks’ public stockholders. 

CLASS ACTION ALLEGATIONS 

63. Plaintiff brings this action pursuant to Rule 23 of the Rules of the 

Court of Chancery, individually and on behalf of all other holders of DreamWorks 

Class A Stock (except Defendant and any persons, firm, trust, corporation or other 

entity related to or affiliated with him and their successors in interest) who are or 

will be threatened with injury arising from Defendant’s wrongful actions, as more 
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fully described herein (the “Class”). 

64. This action is properly maintainable as a class action. 

65. The Class is so numerous that joinder of all members is impracticable.  

There are tens of thousands of DreamWorks Class A stockholders who are 

scattered throughout the United States and likely the world.  As of April 28, 2016, 

there were 78,701,188 shares of DreamWorks Class A Stock issued and 

outstanding. 

66. There are questions of law and fact common to the Class, including, 

inter alia, whether: 

a. Katzenberg breached his fiduciary duties as 
DreamWorks’ controlling stockholder in connection with 
the Transaction; 

 
b. Katzenberg is liable for breach of contract; 

 
c. Katzenberg is liable for violating the implied covenant of 

good faith and fair dealing; 
 

d. The Class is entitled to any equitable relief, such as 
disgorgement or otherwise; and/or 

 
e. Plaintiff and the other members of the Class have been 

damaged by Defendant’s misconduct. 
 

67. Plaintiff is committed to prosecuting the action and has retained 

competent counsel experienced in litigation of this nature.  Plaintiff’s claims are 

typical of the claims of the other members of the Class, and Plaintiff has the same 
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interests as the other members of the Class.  Plaintiff is an adequate representative 

of the Class. 

68. The prosecution of separate actions by individual members of the 

Class would create the risk of inconsistent or varying adjudications with respect to 

individual members of the Class that would establish incompatible standards of 

conduct for Defendant or adjudications with respect to individual members of the 

Class that would as a practical matter be disjunctive of the interests of the other 

members not parties to the adjudications or substantially impair or impede their 

ability to protect their interests. 

COUNT I 
 

DIRECT CLAIM FOR BREACH OF FIDUCIARY DUTY 
AGAINST KATZENBERG IN HIS CAPACITY  

AS CONTROLLLING STOCKHOLDER 
 

69. Plaintiff repeats and realleges each and every allegation above as if set 

forth in full herein. 

70. As detailed herein, Katzenberg is DreamWorks’ controlling 

stockholder. 

71. As a controlling stockholder, Katzenberg owes the Company and its 

stockholders the utmost fiduciary duties of due care and loyalty. 

72. Katzenberg, through use of his control over the Company and the 
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outcome of any stockholder vote, negotiated and orchestrated the Merger on terms 

unfair to the Class and for his specific benefit. 

73. Katzenberg disloyally negotiated and arranged for the Side Deal to 

provide himself disparate and more valuable consideration than that provided to 

the Company’s public stockholders in connection with the Merger in violation of 

the Charter. 

74. In doing so, Katzenberg also caused the Board and the Company to 

violate the Charter’s prohibition on unequal consideration in connection with a 

merger or sale of the Company. 

75. Further, Katzenberg executed the Written Consent to ensure 

consummation of the Merger and deprive the Class of any say on the Merger or the 

adequacy of the Merger consideration they are to receive. 

76. The Class has been harmed as a consequence of Katzenberg’s 

breaches of fiduciary duty.  Had Katzenberg complied with his fiduciary duties and 

the Charter’s prohibition on disparate merger consideration, the Class would have 

shared ratably in the benefits associated with the Side Deal.  Had Katzenberg not 

received the extraordinarily valuable Side Deal, Comcast would have been 

required to increase the merger price to secure Katzenberg’s support, and the Class 

would have shared pro rata in that increased consideration.  In either event, the 
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Class would have received consideration for their Class A Stock in excess of the 

$41 per share that they will receive in connection with the Merger. 

COUNT II 
 

DIRECT CLAIM FOR BREACH OF CONTRACT  
AGAINST KATZENBERG 

 
77. Article IV, Section 2(g) of the Charter provides that: 

In the event of any merger, consolidation, share exchange, tender 
offer, reclassification of the outstanding shares of Class A Stock, 
Class B Stock or Class C Stock or other reorganization to which the 
Corporation is a party, in which the shares of Class A Stock, Class B 
Stock or Class C Stock will be exchanged for or converted into, or 
will receive a distribution of, cash or other property or securities of 
the Corporation or any other Person, each share of Common Stock 
shall be entitled to receive Equivalent Consideration (as defined 
herein) on a per share basis. As used herein, the term “Equivalent 
Consideration” shall mean consideration in the same form, in the 
same amount and with the same voting rights on a per share basis…. 
(Emphasis added). 
 
78. Thus, the Charter prohibits Katzenberg, the beneficial owner of all of 

the Company’s Class B common stock, from exchanging those shares for disparate 

consideration in connection with a DreamWorks merger. 

79. Further, the Company is prohibited from entering into a merger 

agreement that provides disparate consideration for the holder(s) of its Class B 

common stock. 

80. The Side Deal is effectively a large and inequivalent payment made 
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by Comcast to Katzenberg in exchange for his Class B Stock and his support for 

the Merger. 

81. The Side Deal – which provides Katzenberg the right to receive 7% of 

the JV Entities’ profits in perpetuity – is so valuable that it cannot credibly be 

characterized as compensation for a two-year consulting contract. 

82. Instead, it is inequivalent consideration in violation of the Charter. 

83. Under Delaware law, a corporate charter is a contract among the 

company, the directors and officers of that company, and the stockholders. 

84. Under Delaware law, stockholders have a direct right to enforce 

charter violations. 

85. The Charter is understandably relied upon and has been relied upon 

by DreamWorks’ Class A stockholders, as it sets forth the terms of stockholders’ 

agreement with the Company in their capacity as investors in the Company, as well 

as the limitations of the rights and powers of the Class B stockholders. 

86. The Class has been harmed by the Charter violation.  But for the 

Charter violation, the Class would have received consideration for their Class A 

Stock in excess of the $41 per share that they will receive in connection with the 

Merger. 
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COUNT III 
 

DIRECT CLAIM FOR BREACH OF THE 
IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING 

AGAINST KATZENBERG 

87. Plaintiff repeats and realleges each and every allegation above as if set 

forth in full herein. 

88. As detailed above, Article IV, Section II(g) of the Charter contains a 

general prohibition on unequal consideration in the event of a merger. 

89. Article IV, Section II(g) of the Charter provides a limited exception to 

the general prohibition on disparate merger consideration for “employment, 

consulting, severance or other arrangement[s].” 

90. The Information Statement labels the Side Deal as a post-closing 

“consulting” agreement between Comcast and Katzenberg. 

91. The Charter, however, is silent with respect to what actually 

constitutes a “consulting” arrangement.  Thus, the implied covenant of good faith 

and fair dealing – which functions to protect the contracting parties’ reasonable 

expectations – is triggered to fill this gap in the express provisions of the Charter. 

92. Had the parties to the Charter, including DreamWorks’ Class A 

stockholders, considered the issue at the time that the Charter was adopted, they 

would not have included a 7% perpetual profits interest potentially worth tens and 
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possibly hundreds of millions of dollars for two years or less of reduced work 

responsibilities to fall within the definition of “consulting” arrangement, 

particularly where that exchange was characterized as a “consulting” arrangement 

for the express purpose of attempting to evade the Equivalent Consideration 

Charter Provision. 

93. The Profit-Sharing Arrangement aspect of the purported “consulting” 

arrangement bears no resemblance to an actual consulting agreement.   Instead, it is 

actually a disguised equity rollover by Katzenberg. 

94. Had the parties to the Charter considered the issue at the time that the 

Charter was adopted, they would not have included the Side Deal within the 

limited exception to the general prohibition on disparate consideration.  Indeed, 

including this type of arrangement within the limited exception would render the 

general prohibition on disparate consideration meaningless, which clearly could 

not have been the drafters’ intent or else they would not have included the general 

prohibition in the Charter in the first place. 

95. The Class has been harmed by Katzenberg’s breach of the implied 

covenant of good faith and fair dealing.  But for the breach of the implied 

covenant, the Class would have received consideration for their Class A Stock in 

excess of the $41 per share that they will receive in connection with the Merger. 
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RELIEF REQUESTED 

WHEREFORE, Plaintiff demands judgment as follows: 

a. Finding Katzenberg liable for breaching his fiduciary 
duties owed to the Class as the Company’s controlling 
stockholder; 

 
b. Finding Katzenberg liable for breach of contract; 

 
c. Finding Katzenberg liable for breach of the implied 

covenant of good faith and fair dealing; 
 

d. Ordering Katzenberg to share the profit interests arising 
from the Side Deal pro rata with DreamWorks 
stockholders; 

 
e. Awarding Plaintiff the costs and disbursements of this 

action, including attorneys’, accountants’, and experts’ 
fees; and 

 
f. Awarding such other and further relief as is just and 

equitable. 
 
Dated:  June 27, 2016 
 
Of Counsel: 
 
Jeremy Friedman 
Spencer Oster 
David Tejtel 
FRIEDMAN OSTER & TEJTEL PLLC 
240 East 79th Street, Suite A  
New York, NY 10075 
(888) 529-1108 
 
Counsel for Plaintiff 

GRANT & EISENHOFER P.A. 
 
/s/ Michael J. Barry   
Stuart M. Grant (#2526) 
Michael J. Barry (#4368)  
Joseph Christensen (#5146) 
123 Justison Street 
Wilmington, DE 19801 
(302) 622-7000 
 
Counsel for Plaintiff 

 

Dead
lin

e




