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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

In re: 

RELATIVITY FASHION, LLC, et al., 

Debtors. 

Chapter 11 

Case No. 15-11989 (MEW) 

(Jointly Administered) 

 
THE HUNTER KILLER PARTIES’ OBJECTION  

TO DEBTORS’ MOTION FOR AN ORDER EXTENDING THEIR EXCLUSIVE 
PERIODS TO FILE A CHAPTER 11 PLAN AND SOLICIT ACCEPTANCES THEREOF  

 
1. For their objection (the “Objection”) to Debtors’ Motion [Dkt. No. 916] (the 

“Motion”)1  for an Order Extending Their Exclusive Periods to File a Chapter 11 Plan and Solicit 

Acceptances Thereof pursuant to sections 1121 and 365 of title 11 of the United States Code (the 

“Bankruptcy Code”), Neal H. Moritz (“Moritz”), Neal H. Moritz, Inc. (“Moritz Inc.”), George 

Wallace (“Wallace”), Donald Keith (“Keith”), and Arne L. Schmidt, Inc.’s (“Schmidt,” and 

together with Moritz, Moritz, Inc., Wallace, and Keith, the “Hunter Killer Parties”) state as 

follows:  

Preliminary Statement 

2. The Hunter Killer Parties bring this Objection to the Motion in order to end the 

Debtors’ pretense that they are capable of confirming a viable plan of reorganization.  By the 

                                                 
1 Each capitalized term that is not defined herein shall have the meaning ascribed to such term 
in the Motion. 

15-11989-mew    Doc 940    Filed 11/05/15    Entered 11/05/15 16:11:07    Main Document  
    Pg 1 of 11

Dea
dli

ne
.co

m



-2- 
 

time the Debtors claim they will be able to present a plan for confirmation in May, the Hunter 

Killer Project will already be incapable of being produced, causing the Hunter Killer Parties 

irreparable harm.   

3. This Court must determine whether the Debtors have made “a clear showing” that 

cause exists in order to support their motion for an extension of the exclusivity period.  The 

Debtors cannot make such a showing.   

4. Relativity is presently not a going concern capable of reorganization under a 

Chapter 11 Plan.  Ryan Kavanaugh, the Debtors’ CEO, has been “operating” by proliferating 

false, misleading statements and omissions of material facts that have the effect of defrauding 

investors and counter-parties to executory contracts.2  This is not a case where a business is 

actually operating, producing or selling a product.  Relativity has neither the personnel nor the 

capital necessary to operate a film production and distribution business.  The entire leadership of 

the film division, including the group head, the head of production and the head of marketing, 

have all left the company.  (Relativity has already sold the TV Business.)  The myth that the 

Debtors have intentionally cultivated is that Relativity is an ongoing business that can be 

reorganized into a viable, functioning film studio.  On the contrary, the facts demonstrate that all 

this case is accomplishing is the continuing loss and diminution of what remains of the estate’s 

assets, without any reasonable likelihood of a confirmed plan of reorganization.  

5. The Court must consider the harm to counter-parties to executory contracts in 

connection with the Debtors’ Motion; for this case is not just about the treatment of liquidated 

claims.  The timing of plan confirmation, by virtue of section 1123(b)(2), affects when executory 

contract counter-parties may litigate proposed assumptions of their executory contracts, unless 

                                                 
2 See, e.g., Objection of Hunter Killer Parties to the Debtors’ Sale Motion and Assumption and Assignment of 
Executory Contracts, Dkt. No. 500,  p. 9. 
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the court, on motion, compels assumption or rejection under section 365 of the Bankruptcy 

Code.  

6. If the Court grants the Debtors’ Motion, the Hunter Killer Parties will be trapped 

in the purgatory between assumption and rejection until May 2016 at the earliest—after the 

Hunter Killer Parties have already been irreparably damaged.   

7. Among other things, if the Court grants the Motion, the delay will cause the 

internationally known star, Gerard Butler, to leave the production, and that will in turn diminish 

the value of the project to the point where production financing to produce the picture that the 

Hunter Killer Parties now have will evaporate.   

ARGUMENT 

Applicable Standard 

8. Section 1121(b) gives the debtor in possession the exclusive right to file a plan 

during the 120 day period after the date of the order of relief under Chapter 11.  See 11 U.S.C. § 

1121(b).  Section 1121(d)(1) of the Bankruptcy Code provides that after notice and a hearing, a 

bankruptcy court may “for cause” reduce or increase a debtor’s exclusivity period to file a plan 

of reorganization and complete solicitation of votes for such plan.  See 11 U.S.C. § 1121(d)(1).  

A debtor has the burden of proof to make “a clear showing” that cause exists in order to support 

an extension of the exclusivity period.  See In re Curry Corp., 148 B.R. 754, 756 (Bankr. 

S.D.N.Y. 1992) (“This court will not routinely extend the exclusivity period absent a showing of 

“cause” when creditors object to such requests for extensions.”); see also In re Borders Grp., 

Inc., 460 B.R. 818, 821 (Bankr. S.D.N.Y. 2011); In re All Seasons Indus., Inc., 121 B.R. 1002, 

1004 (Bankr. N.D. Ind. 1990) (Bankruptcy courts treat a debtor’s request for an exclusivity 

extension, regardless of whether it is a first request, as a “serious matter” that should not be 

granted “routinely nor cavalierly”). 
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9. Whether a debtor has established cause is determined on a case-by-case basis 

based on the facts and circumstances of that specific case. See, e.g., Geriatrics Nursing Home, 

Inc. v. Fid. Bank, N.A. (In re Geriatrics Nursing Home, Inc.), 187 B.R. 128, 132 (D.N.J. 1995).  

As the Debtors note, in determining whether cause exists to extend the period of exclusivity, 

courts typically apply a non-exhaustive list of factors to examine: 

(a) the size and complexity of the case; 

(b) the necessity for sufficient time to permit the debtor to 
negotiate a plan of reorganization and prepare adequate 
information; 

(c) the existence of good faith progress toward reorganization; 

(d) the fact that the debtor is paying its bills as they become due; 

(e) whether the debtor has demonstrated reasonable prospects for 
filing a viable plan; 

(f) whether the debtor has made progress in negotiations with its 
creditors; 

(g) the amount of time which has elapsed in the case; 

(h) whether the debtor is seeking an extension of exclusivity in 
order to pressure creditors to submit to the debtor's reorganization 
demands; and 

(i) whether an unresolved contingency exists. 

In re Adelphia Commc'ns Corp., 352 B.R. 578, 587 (Bankr. S.D.N.Y. 2006).   
 

10. Bankruptcy courts also recognize that a subset of the above factors may be more 

important than others given the facts of the specific case, and the court has discretion to make 

that determination.  See Bunch v. Hoffinger Indus., Inc. (In re Hoffinger Indus., Inc.), 292 B.R. 

639, 644 (B.A.P. 8th Cir. 2003) (“It is within the discretion of the bankruptcy court to decide 

which factors are relevant and give the appropriate weight to each.”).   

11. The Hunter Killer Parties suggest that two factors are critical as the Court 
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considers the Debtors’ Motion: whether the Debtors have demonstrated reasonable prospects for 

filing a viable plan and whether the Debtors are making good faith progress toward 

reorganization.   

The Debtors Have Not, And Cannot, Demonstrate Reasonable  
Prospects for Filing A Viable Plan Or Good Faith Progress Toward Reorganization. 

12. Relativity at one time had multiple business divisions, including fashion, sports 

and television businesses.  Today, none of those businesses have any bearing on Relativity’s 

reorganization as they are either no longer operating (including the fashion business), have been 

sold off (the TV business), or Relativity’s stake in them is nothing more than a minority non-

controlling interest (such as is the case with the sports business).   

13. Relativity references its sports business as part of its continuing operation, when 

in reality, Relativity has a 25% non-controlling interest in the sports business, which is operating 

completely separate from the Debtors’ remaining skeletal operations.  While  Relativity’s 

television operations have been sold, Relativity falsely pointed to its TV business as part of its 

“360 degree content generator” – another of its misleading public statements intended to 

perpetuate the myth that Relativity is a global “new generation media company.”  Quite on the 

contrary, the evidence will show that Relativity has been and continues to be a sham, and it is 

spending millions of dollars of fees charged by professionals to perpetuate that sham.  This case 

would surely be a Chapter 7 case if it were not for the fact that hedge funds that lost on their 

investments pre-petition, are attempting to prop up this charade long enough for Ryan 

Kavanaugh to find another unwitting investor that would fund a plan that would issue to those 

pre-petition hedge fund investors debt and equity securities that they can mark on their books at a 

value that is not supportable.  
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The Notion that Relativity Media’s Film Distribution  
Business is Capable of Reorganization Is A Myth Perpetuated By Debtors. 

The money is gone and so is the management. 

14. With the sale of Relativity’s TV business, the focus naturally falls on Relativity 

Media’s “film studio.”  But a true film studio is an organization that has the wherewithal to 

acquire or produce motion pictures and to fund the enormous cost of marketing and distributing 

these motion pictures.  After even the most limited discovery, the evidence will show that 

Relativity is not a bona fide, viable film studio with capacity to either acquire or produce motion 

pictures, or to fund their release.  The “film studio” at Relativity has no money to do any of that 

whatsoever.  The DIP loan is only keeping the lights on and paying professional fees.  As to 

those films in its possession that have already been produced, Relativity pledged those assets as 

collateral of RKA for loans to fund marketing and distribution expenses (“P&A”), but the 

proceeds of those loans were not used for that, having been diverted to fund Relativity’s 

prepetition operating losses.3  With no collateral to pledge, Relativity cannot borrow or raise 

funds to release pictures that are now “in the can,” and the same goes for its ability to acquire or 

produce movies for distribution. 

15. The “film studio” not only has no money, but it has no leadership.  In the past 

months, the President and Chief Operating Officer (and senior creative executive), President of 

Production and President of Marketing have all left the company.  The evidence will show that 

Relativity currently does not have the senior, qualified creative and marketing personnel 

necessary to operate the business that it pretends to have. 

16. Why is this sham being allowed to continue?  There is no ongoing film business 

except for a collection of receivables for movies that have already been released.  These assets 

                                                 
3 See RKA Film Financing, LLC v. Kavanaugh et al., Index No. 652592/2015 (Sup. Ct. N.Y. Cnty. July 24, 2015). 
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could be sold in a Chapter 7 liquidation.   

17. With a lack of qualified personnel, no funding, and no reasonable prospect of 

reorganization, the only explainable rationale for continuing this case as a Chapter 11 is an effort 

by the new DIP lender and others to cause the issuance of new debt and equity securities (which 

we’ll call “vapor paper”) that they can “mark to market” at a level above the zero value of their 

pre-petition investments.  Vapor paper involves a lender obtaining debt and equity securities that 

have no support in terms of any genuine enterprise value whatsoever, but, based on the kind of 

inflated value that Relativity is so apt to represent, the lender can mark to market above the 

otherwise worthless position on the hedge fund manager’s books.  The public policy problem 

with this is that (1) it encourages false and misleading valuations in a disclosure statement, (2) it 

allows the Debtors to lure in yet another unsuspecting investor(s), using, among other things, 

projects like Hunter Killer and “The Crow” as window dressing for a defunct film studio 

operation, and (3) it unduly ties such projects up in a bankruptcy case, causing irreparable harm.  

18. The record already demonstrates that no financial or strategic buyer cares about 

the Debtors’ film business, since no one emerged to buy it in the “far and wide” auction 

conducted by the Debtors and their advisors.  And if there were a financial backer for Mr. 

Kavanaugh’s insider scheme to “take over” Relativity’s businesses (as he has already announced 

he has accomplished), Mr. Kavanaugh and his partners would have already purchased the 

business at the section 363 sale.  But the current holders of senior secured claims against the 

Debtors do not want to see the liquidation of the remaining assets, since that would foreclose the 

Debtors’ ability to issue new vapor paper to them as part of a plan.  None of this would affect the 

pecuniary interests of the Hunter Killer Parties but for the fact that the Debtors are not required, 

absent an order of the Court, to assume executory contracts until plan confirmation—a delay that 
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will cause irreparable harm to the Hunter Killer Parties. 

19. To be clear: the existing DIP financing does not fund an operating business and 

cannot fund the production or distribution of feature films at all.  The DIP loan funds bankruptcy 

professionals and the Debtors’ artifice of a viable enterprise, and it serves to perpetuate the myth 

that this case is something other than a liquidation.  We will prove that. 

There are no buyers or investors. 

20. The Debtors sold the assets that were capable of being reorganized as viable 

businesses (i.e. the television business).  The remaining film studio requires massive funding in 

order to produce, market and distribute films.  The evidence will show that the Debtors will need 

to raise between $150 to $200 million of new permanent capital to operate the business that it 

represents it operates to the public.  Relativity was unable to get a single bona fide offer to 

purchase the film studio assets by a non-insider party.  This was not for lack of trying.  The 

“extensive media coverage . . . resulted in very broad awareness of the Debtors’ sale process.” 

See Supplemental Declaration of Timothy R. Coleman In Support Of Debtors’ Request For An 

Order Approving The Sale Of TV Business Assets Free And Clear Of Liens, Claims, Interests 

and Encumbrances, Dkt. No. 736, (“Coleman Decl.”) ¶ 7.  The marketing efforts are described 

as “extensive and included reaching out to both financial and strategic investors with potential 

interest in the company as a whole as well as certain specific assets.”  Id. at ¶ 9.  Notwithstanding 

such efforts to market and sell the business lines, the Debtors did not receive any bona fide offers 

for substantially all of the Debtors’ assets, including the film studio.  Id. at ¶ 14.  Rather, they 

were only able to sell the television business at the time.  There is nothing in the record that 

shows that the lack of demand for or interest in Relativity’s film business will change.  In fact, 

the appeal thereof has only diminished with the departure of the operating team and the lack of 

any releases due to Relativity’s insolvency.   
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21. Relativity promised $90 million in cash or notes served to buyout its senior 

lenders.  But not a dime has been committed to finance Relativity’s operations to the extent it can 

emerge from bankruptcy.  There is only a continuing diminution and loss of value of the 

Debtors’ bankruptcy estate and harm being suffered by counter-parties to executory contracts, 

with no realistic hope of a viable, confirmable plan of reorganization.  We will prove that with 

presentation of evidence. 

The Hunter Killer Parties and other executory contract parties  
continue to suffer irreparable harm while held hostage by Relativity 

22. While creditors have already incurred their losses, the parties to the executory 

contracts continue to incur loss every day – this is something that can be stopped by this Court.  

The parties such as Hunter Killer Parties who are in contract with Relativity to produce their 

films are now being held hostage, while (i) Relativity is incapable of financing the production of 

or distribution of feature films, and (ii) Ryan Kavanaugh, with the tacit support of the hedge 

funds that now control the senior secured debt, tries to lure an unsuspecting investor to fund his 

failed business model. 

23. Production of a wide-release film requires many elements to align, including a 

leading cast of which international audiences are aware and a recognized, a qualified creative 

team, and of course, the necessary funding.  The producers of Hunter Killer have lined up these 

critical elements, including an internationally recognized star to lead the picture, as well as 

committed financing to produce the movie away from the clutches of Relativity’s morass.  But 

this will not be the case at the time that the Debtors now propose to present a plan for 

confirmation.  The viability of the Hunter Killer film project depends on the talent committed to 

the project.  Such talent, including Gerard Butler, is committed only for a limited availability 

period.   
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The Debtors Cannot Confirm a Plan Under Bankruptcy Code Section 1129 

24. There is no hope for the Debtors’ plan to be confirmed where they cannot meet 

the requirements of section 1129 of the Bankruptcy Code.  In particular, pursuant to section 

1129(a)(5)(A)(ii) of the Code, the continuation of an individual as an officer or director of the 

debtor must be consistent with the interests of the creditors and with public policy.  The Hunter 

Killer Parties will demonstrate in discovery through fact witnesses that Ryan Kavanaugh has 

defrauded banks, creditors, equity investors and others for years, and to allow him to continue to 

lead the Debtors or the successor thereof cannot possibly be in the interest of public policy, much 

less creditors.  In fact, cause exists for the appointment of a trustee in this case under section 

1104(a) of the Bankruptcy Code.   

25. Further, pursuant to section 1129(a)(11), the plan may not be confirmed if the 

plan is not feasible, i.e., if it is likely to be followed by liquidation or the need for further 

financial reorganization).  Film production and distribution is a highly volatile business, with 

unavoidable losses among any studio’s release slate.  As such, enormous amounts of permanent 

capital are required to fund operations in this hits-driven industry. Relativity’s track record is one 

of consistent failure, and this will not only chill investor interest in the company, but it will also 

dissuade key talent agencies and credible film makers from wanting to do business with them.  

The impact of this will be, even if Relativity could secure production and distribution financing, 

that only projects that other studios have passed on will be presented to Relativity—adverse 

selection of the kind that led to Relativity’s consistent failure at the box office in the three years 

leading up to the commencement of this Chapter 11 case.  We will prove that a reasonably 

informed investor with the wherewithal to invest (or lend) the $150 to $200 million necessary to 

kick-start the Debtors now inactive film business would not make such an investment.  The 

principal reason that Relativity has been able to attract that kind of capital in the past is fraud. 
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Reservation of Rights 

26. The Hunter Killer Parties hereby reserve all legal, equitable and contractual rights 

against all parties.  Neither this Objection nor any of the statements or arguments herein shall 

constitute (1) an election of remedies, (2) waiver of defaults, or (3) waiver or limitations on any 

rights, remedies, claims or interests.  Nothing contained herein shall be deemed to be an 

admission by any of the Hunter Killer Parties of any matter.  The Hunter Killer Parties hereby 

reserve their right to amend or supplement this Objection.4  

Conclusion 

WHEREFORE, based on the foregoing, the Hunter Killer Parties request that this Court 

enter an Order, pursuant to section 1121(d) of the Bankruptcy Code denying the Debtors’ Motion 

to Extend Exclusivity.  

 

Dated: November 5, 2015 Respectfully submitted,  
 
WINSTON & STRAWN LLP 
 

  By: /s/ Michael Elkin 
  Michael Elkin 

Carrie V. Hardman 
200 Park Avenue 
New York, New York 10166 
Phone: (212) 294-6700 
Fax: (212) 294-4700 

 

                                                 
4 The Hunter Killer Parties further reserve all rights to oppose assumption of the Agreements.  
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