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Plaintiffs Frank Darabont, Ferenc, Inc., and Darkwoods Productions, Inc. (collectively 

“Darabont”), and Creative Artists Agency, LLC (“CAA”) (collectively “Plaintiffs”) submit this 

memorandum of law in opposition to Defendants’ motion to dismiss the allegations in 

paragraphs 53-60, 63(E), 75, and 79 of Plaintiffs’ First Amended Complaint (“FAC”).  

Specifically, Defendants AMC Network Entertainment LLC, AMC Film Holdings LLC, AMC 

Networks Inc., and Stu Segall Productions, Inc. (collectively “AMC” or “Defendants”) seek to 

dismiss Plaintiffs’ new claims in their FAC, which address Defendants’ refusal to acknowledge 

that Darabont’s share of profits has fully vested.  The Court should deny Defendants’ motion to 

dismiss. 

PRELIMINARY STATEMENT 

Returning once again to its favorite line that “contracts are not screenplays” (Defs.’ Mem. 

of Law at 1),1 AMC makes a motion to dismiss consistent with its strategy of trying to litigate 

this case through pithy, press-ready quotes.  AMC’s motion is its latest attempt to deprive 

Darabont, the heart and soul of The Walking Dead (the “Series”), of his contractual entitlement 

to profits from the Series.  AMC’s motion must be denied because Plaintiffs have specifically 

alleged that Darabont rendered the full-time executive producer/showrunner services required to 

satisfy the contractual requirements for complete vesting of his contingent compensation.  And, 

AMC’s claim that he did not perform those services is particularly ludicrous in light of AMC’s 

having credited Darabont as executive producer of the Series through and including the last 

episode of the season in question. (See screenshots of The Walking Dead appended as Exhibit 1 

to the Affirmation of Jerry D. Bernstein.) 

                                                 
1 Compare May 16, 2014 Letter from Marc E. Kasowitz in Response to Plaintiffs’ May 2, 2014 
Letter Brief (Doc. No. 65) at 1 (“But contracts are not screenplays.  The law does not permit 
them to be unilaterally rewritten simply because one party dislikes the ending.”). 
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In 2010, Darabont—the creator, writer, director, and executive producer of the Series—

delivered to AMC the most popular series in the history of cable television.  Plaintiffs do not 

exaggerate in stating, “Darabont’s work has taken AMC to unprecedented heights in terms of 

profits, profile, stock value, advertising revenue, and cable subscription revenue.”  (FAC ¶ 4.)  

Yet, rather than acknowledge its profound debt to Darabont, or make good on its contracts with 

him, AMC persists in its relentless campaign to deprive him of millions of dollars in 

compensation.  It has done so primarily through shameless self-dealing: having one AMC 

affiliate produce the Series and then “license” it to another AMC affiliate for an artificially low 

imputed license fee.  Because this imputed license fee is the largest source of revenue in the pool 

of monies that profit participants like Darabont share, AMC’s self-dealing enhances its profits at 

Darabont’s and the other participants’ expense. 

This motion to dismiss arises out of another, equally insidious method of denying 

Darabont his rightful profits: AMC’s refusal to acknowledge that Darabont’s share of profits is, 

in fact, fully vested.  Under the parties’ August 7, 2010 agreement (the “Agreement”), Darabont 

is entitled to 10% of the profits from the Series because, as the person who brought the Series to 

AMC and developed it into a television show, he received the sole “Developed By” credit on the 

Series (“‘Developed By’ Profits”).  (FAC ¶ 53; Compl. Ex. A ¶ B.13(a).)  AMC, however, is 

treating this entitlement to “Developed By” Profits as only three-quarters or 75% vested; i.e., 

AMC is providing Darabont only 7.5% of “Developed By” Profits instead of the 10% to which 

he is entitled. 

Also under the Agreement, Darabont is entitled to an additional 2.5% of profits “for all 

episodes on which [he] renders executive producer/showrunner services” (“EP/Showrunner 

Profits”).  (FAC ¶ 53; Compl. Ex. A ¶ B.13(a).)  AMC is accounting to Darabont for these 
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EP/Showrunner Profits for seven of the 13 episodes of Season 2—i.e., AMC takes the position 

that Darabont rendered “executive producer/showrunner services” on only seven episodes of 

Season 2 rather than the entire season.  (FAC ¶ 58.) 

Both Darabont’s “Developed By” (10%) and EP/Showrunner Profits (an additional 2.5%) 

vest in 25% increments based on specific events set forth in the Agreement, the last being the 

“conclusion of [the] second season of the Series, provided that [Darabont] renders executive 

producing services on all episodes produced during the production of the second season.”  

(Compl. Ex. A ¶ B.13(c) (emphasis added).)  As the FAC plainly alleges, Darabont’s right to his 

full “Developed By” Profits vested at the conclusion of Season 2 of the Series because Darabont 

rendered executive producing services on all episodes produced during Season 2.  For 

Darabont’s “Developed By” Profits to fully vest, Darabont needed only to “render[] executive 

producing services on all episodes produced during the production of the second season” of the 

Series.  (Id.)  The FAC clearly alleges that he did so.  (FAC ¶¶ 55, 56.)  Likewise, the FAC 

plainly alleges that Darabont’s right to his EP/Showrunner Profits fully vested at the conclusion 

of Season 2 of the Series because Darabont rendered executive producer/showrunner services 

on all episodes of Season 2.  (FAC ¶ 58.) 

AMC argues, however, that Plaintiffs’ allegations are “contradicted” by the Agreement 

because Darabont’s right to these profits “could not have vested . . . until after the ‘conclusion of 

[the] second season of the Series,’” and Darabont was removed from the Series before that time.  

(Defs.’ Mem. of Law at 8.)  AMC is attempting to transform the point in time when Darabont’s 

right to profits fully vests—at the conclusion of Season 2—into a condition precedent to his 

earning such profits at all—i.e., that he must have been employed on the Series at the conclusion 
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of Season 2 in order to obtain his full profits.  Such a precondition on Darabont’s right to receive 

his full profits does not exist in the language of the Agreement. 

Similarly, under the January 10, 2011 amendment to the Agreement (the “Amendment”) 

by which AMC retained Darabont’s services for Season 2, if Darabont rendered “full-time 

executive producer/showrunner services” on “all episodes produced” in Season 2, his 

EP/Showrunner Profits “apply to all episodes of the Series,” including “episodes for which 

[Darabont] does not render executive producer/showrunner services.”  (Compl. Ex. B ¶ 3(a).)  

AMC makes the same argument, i.e., that Darabont could not “have rendered ‘full-time 

executive producer/showrunner services’ for those episodes of Season 2 that occurred after he 

was removed.”  (Defs.’ Mem. of Law at 9.)  For the same reasons, this argument too must be 

rejected.  (FAC ¶ 59.) 

AMC’s argument boils down to the simplistic proposition that since Darabont was 

removed before the conclusion of Season 2, he could not have provided executive 

producer/showrunner services for all episodes of Season 2.  Putting aside that the FAC alleges 

facts to the contrary, which must be accepted as true at the motion to dismiss stage, the evidence 

is clear that during the time Darabont was employed full-time during Season 2, he worked on all 

the episodes of Season 2, including episodes that were not completed until after his removal.  

Plaintiffs’ position is borne out by AMC itself crediting Darabont as executive producer on all 

the episodes of Season 2.  This fact alone makes Defendants’ argument unsustainable, and is 

demonstrated by screen shots for all thirteen episodes of Season 2, showing Frank Darabont as 
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executive producer.  The screen shots are attached as Exhibit 1 to the Affirmation of Jerry D. 

Bernstein, with the season and episode highlighted in red.2 

STATEMENT OF FACTS 

A. Darabont Delivers a Massive Hit to AMC 

Darabont developed the Series for television based on a comic book series by Robert 

Kirkman.  (FAC ¶ 2.)  The Series, a one-hour drama focusing on a group of survivors seeking 

safety in the years following a zombie apocalypse, was a smashing success from its first air date 

in 2010.  (Id.)  After debuting on Halloween 2010, The Walking Dead quickly became the most 

popular series in the history of cable television.  (FAC ¶ 4.)  It remains the most popular show on 

all of television (broadcast networks included) in the key 18-49 year old demographic.  (Id.) 

As the Series’ creator, Darabont secured a percentage of the Series’ profits, as defined 

and computed in the “pool” of monies known as Modified Adjusted Gross Receipts (“Profits”).  

(FAC ¶ 5.)  As his agent and the packaging agency for the Series, Plaintiff CAA is also entitled 

to share in the Series’ Profits.  (Id.)  One of the primary focal points of this lawsuit is AMC’s 

self-dealing—namely, the artificially low imputed license fee that AMC set between its affiliate 

that broadcasts the show and its affiliate that produces and licenses it.  (FAC ¶ 1.)  Defendants’ 

motion, however, focuses not on the unfair imputed license fee AMC used, but rather on another 

source of payments to which Darabont is entitled because he performed executive 

producer/showrunner services in Season 2. 

                                                 
2 There is no separate on-screen credit for “showrunner,” as explained by Glen Mazzara, 
Darabont’s immediate successor on the Series as executive producer/showrunner.  (See Bernstein 
Aff. Ex. 3 (Mazzara Dep. Tr. 18:19-24, Sept. 28, 2015  
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B. Darabont’s Agreement Grants Him Profits After Certain Production Milestones 

The specific percentages of the profits to which Darabont are entitled are set forth in two 

contracts: the Agreement (FAC ¶ 27; see Compl. Ex. A) and the Amendment (FAC ¶ 32; see 

Compl. Ex. B).3 

1. Profits Provided Under the Agreement 

Paragraph 13 of the Agreement provides that Darabont is entitled to 10% of Profits as the 

sole developer of the Series (“‘Developed By’ Profits”).  (FAC ¶ 53; Compl. Ex. A ¶¶ B.13(a), 

B.17.)  Darabont is entitled to an additional 2.5% of Profits “for all episodes on which [he] 

renders executive producer/showrunner services” (“EP/Showrunner Profits”) (Id.) 

Both of these pools of profits vest equally in four stages.  There is no dispute that the first 

three stages were successfully passed.  It is the fourth stage that is at issue:  “conclusion of [the] 

second season of the Series, provided that [Darabont] renders executive producing services on all 

episodes produced during the production of the second season.”  (FAC ¶ 54; Compl. Ex. A 

¶ B.13(c).) 

2. Profits Provided Under the Amendment 

Shortly after the Series’ record-breaking first season, the parties executed the 

Amendment.  This Amendment increases Darabont’s compensation generally and also provides 

for increased profits upon certain benchmarks.  Paragraph 3 of the Amendment states that, 

“[p]rovided that [Darabont] renders executive producer/showrunner services on all episodes 

produced for Season 2,” his entitlement to profits shall be expanded as set forth in the 

Amendment.  (Compl. Ex. B ¶ 1(c)(i).), ¶ 3.)  The Amendment goes on to provide that, “[i]n the 

event [Darabont] renders full-time executive producer/showrunner services for Season 2[,]” the 
                                                 
3 The Agreement and the Amendment are attached to the original Complaint, which is included 
as Exhibit A to the Affirmation of Aaron H. Marks. 
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additional 2.5% of EP/Showrunner Profits provided by the Agreement, which apply under the 

Agreement to only those episodes of the Series on which Darabont actually rendered executive 

producer/showrunner services (Compl., Ex. A ¶ B.13(a) emphasis added), “shall apply to all 

episodes of the Series,” including “episodes for which [Darabont] does not render executive 

producer/showrunner services”—i.e., for the life of the Series.  (FAC ¶¶ 32, 59; Compl. Ex. B 

¶ 3(a).) 

C. Plaintiffs Amend Their Complaint After Discovery Confirms That AMC Is Not 
Treating Darabont’s Profits as Fully Vested  

After Defendants’ first two post-litigation profit statements indicated that Darabont was 

not receiving his full shares of profits, and after depositions confirmed that AMC was in fact 

treating Darabont’s profits as less than completely vested, Plaintiffs filed their FAC on August 

19, 2015.  AMC’s motion to dismiss focuses on only two areas of difference between the 

Complaint and the FAC: Plaintiffs’ allegation that Darabont’s entitlement to “Developed By” 

Profits “is fully (i.e., 100%) vested” under the Agreement (FAC ¶ 55), and Plaintiffs’ allegation 

that he is entitled to the additional 2.5% of Profits on all episodes of the Series (FAC ¶ 59).  By 

“treating Darabont’s Profit participation as only 75% [i.e., three quarters] vested,” the FAC 

alleges, AMC has breached the Agreement.  (FAC ¶ 57.)  And by failing “to apply Darabont’s 

EP/Showrunner Profits to all episodes produced during Season 2 and beyond,” AMC has 

breached the Amendment.  (FAC ¶ 63(E).) 

AMC’s motion devotes only one paragraph to the new factual allegations in the FAC, and 

this paragraph focuses entirely on AMC’s “removal” of Darabont from the Series “mid-

production of Season 2,” “shortly before Season 2 aired.”  (Defs.’ Mem. of Law at 6.)  

Defendants ignore a host of dispositive allegations in the FAC that Darabont did indeed render 

full-time services on all Season 2 episodes, although he was removed before Season 2 aired.  As 
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discussed below, all Plaintiffs’ allegations in the FAC must be accepted as true on a motion to 

dismiss.  In particular, Plaintiffs allege, among other things, that: 

• “Darabont rendered executive producer services on all episodes produced during 

the production of Season 2” (FAC ¶ 55 (emphasis added)); 

• “Darabont worked tirelessly throughout the summer to . . . obtain[ ] approvals 

from AMC for budgets, personnel, storylines, and other creative matters for all 

episodes of Season 2” (FAC ¶ 43 (emphasis added)); 

• AMC required Darabont to take a hiatus from shooting the second season in 

Georgia to attend “Comic-Con, an annual global media event in San Diego, in 

order to promote [Season 2] the Series” (FAC ¶ 44 (emphasis added)); 

• Darabont spent “more than six months of continuous work on Season 2” 

“rendering full-time executive producer/showrunner services,” during which time 

he “created the entire season’s story arcs, selected writers, directors, and cast for 

all episodes of Season 2, led the writers’ room, selected locations to fit AMC’s 

reduced budget, promoted the Series at Comic-Con, and mapped out the stories 

for the entire second season for AMC” (FAC ¶¶ 55, 59 (emphasis added)); 

• Kirkman acknowledged that Darabont “‘mapp[ed] things out’ for the balance of 

the second season” and that Darabont’s “‘stamp [would] be all over [the second 

season]’” (Id. (second brackets added));  

• Darabont received executive producer “credits on all episodes of Season 2” (FAC 

¶ 56 (emphasis added)); and 
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• AMC President Charlie Collier admitted that “it is impossible to parse where 

Darabont’s role ended and [successor showrunner Glen] Mazzara’s began on 

Season 2.” (Id.) 

Darabont having provided full-time, executive producer/showrunner services for all the 

episodes of Season 2 is further demonstrated by the deposition testimony of Darabont (see 

Bernstein Aff. Ex. 2 (Darabont Dep. Tr.)), and by Darabont’s successor on the Series, Glen 

Mazzara: 

 
 

 

 

 

 

 

 

 

 
 

 

 

  
 

 

 
 

 
 

 

(Bernstein Aff. Ex. 3 (Mazzara Dep. Tr. 129:20-131:1.) 
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ARGUMENT 

On a motion to dismiss, the Court must “accept the facts as alleged in the complaint as 

true, accord plaintiffs the benefit of every possible favorable inference, and determine only 

whether the facts as alleged fit within any cognizable legal theory.”  Leon v. Martinez, 84 N.Y.2d 

83, 87-88 (1994).  A CPLR 3211(a)(1) motion to dismiss based on documentary evidence “may 

be appropriately granted only where the documentary evidence utterly refutes plaintiff’s factual 

allegations, conclusively establishing a defense as a matter of law.”  Goshen v. Mutual Life Ins. 

Co. of N.Y., 94 N.Y.2d 314, 326 (2002).  Dismissal is only appropriate where “the documentary 

evidence definitively resolves all material issues of fact, thereby resulting in the failure of 

plaintiff’s claim as a matter of law.”  Wiener v. Spahn, 60 A.D.3d 586, 587 (1st Dep’t 2009). 

Unlike on a motion for summary judgment, where the court “searches the record and assesses the 

sufficiency of the parties’ evidence,” on a motion to dismiss the court “merely examines the 

adequacy of the pleadings.”  State of New York v. Barclays Bank of N.Y., 151 A.D.2d 19, 21 (3d 

Dep’t 1989), aff’d 76 N.Y.2d 533 (1990). 

POINT I 
 

Darabont’s “Developed By” Profits Fully Vested Because 
He Rendered Executive Producing Services on All Episodes 

Produced During the Second Season, and the Second Season Has Concluded 

AMC’s argument with respect to Darabont’s vesting under the Agreement is doubly 

flawed.  AMC first mischaracterizes Plaintiffs’ allegations concerning the services Darabont 

performed on Season 2.  AMC then compounds that mistake by “interpreting” the Agreement in 

a manner completely unsupported by law or logic. 

Contrary to AMC’s arguments, the FAC alleges that Darabont’s right to “Developed By” 

Profits fully vested at the conclusion of Season 2 because he rendered the requisite services on 

Season 2.  Likewise, the FAC alleges that Darabont’s right to EP/Showrunner Profits applies to 
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all episodes of the Series because Darabont performed “full-time executive producer/showrunner 

services for Season 2.” 

AMC’s selective quotation of the Agreement and the Amendment does not “contradict” 

Plaintiffs’ allegations.  In fact, AMC credited Darabont as executive producer on all episodes of 

Season 2 because AMC acknowledges that Darabont “render[ed] and complet[ed] [his] required 

executive producing services . . . .”  (Compl. Ex. A at ¶ 12(c); Bernstein Aff. Ex. 1.)  AMC’s 

position in this Motion is completely at odds with both the well-pleaded allegations in the FAC 

and with its crediting Darabont as executive producer for all episodes of Season 2. 

A. The FAC properly pleads that Darabont’s “Developed By” Profits fully vested by 
virtue of his work on Season 2 

A “vested interest” is “a present fixed right or title to a thing even though the right to 

possession or enjoyment may be postponed to some uncertain time in the future, as distinguished 

from a future right which may never materialize or ripen into title.”  Sochor v. Int’l Bus. 

Machines Corp., 90 A.D.2d 442, 444-45 (2d Dep’t 1982) (citing 31 C.J.S. Estates § 5), rev’d on 

other grounds, 60 N.Y.2d 254 (1983).  Stated differently, a vested right is “complete and 

consummated, and of such character that it cannot be divested without the consent of the person 

to whom it belongs and is fixed or established and no longer open to controversy.”  Id. (citing 

Indiana ex rel. Milligan v. Ritter’s Estate, 46 N.E.2d 736, 743 (Ind. Ct. App. 1943)). 

Here, the FAC alleges that Darabont’s right to “Developed By” Profits fully vested (i.e., 

he became entitled to receive his full 10% of “Developed By” Profits) at the conclusion of the 

second season of the Series because he “rendered executive producer services on all episodes 

produced during the production of Season 2” (FAC ¶ 55)—the only requirement under the 

Agreement for complete vesting.  All Darabont had to do for his “Developed By” Profits to fully 

vest—i.e., for him to gain “fixed right or title” to the full 10% of “Developed By” Profits—was 
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to render executive producer services on all episodes produced during the production of Season 

2.  If he did so “[b]y the time he was removed from the Series,” then his “Profit participation 

under Paragraph 13(a) . . . fully (i.e., 100%) vested” (id.), at which point the only question was 

how long his “right to . . . enjoyment [would] be postponed.”  Sochor, 90 A.D.2d at 444–45.  The 

answer, of course, is that under the Agreement, Darabont need only have waited until the 

“conclusion of [the] second season of the Series.”  (Compl. Ex. A ¶ B.13(c).) 

As noted above, Plaintiffs allege that Darabont rendered executive producer services on 

all episodes produced during the production of Season 2.  Again, this is the only requirement for 

complete vesting under the Agreement.  (Compl. Ex. A ¶ B.13(c).)  Darabont’s executive 

producer services on Season 2 took the form of “six months of continuous work” spent 

“obtain[ing] approvals from AMC for budgets, personnel, storylines, and other creative matters 

for all episodes of Season 2” (FAC ¶ 43); “promot[ing] the Series” at Comic-Con  (FAC ¶ 44); 

“creat[ing] the entire season’s story arcs” (FAC ¶ 55); “select[ing] writers, directors, and cast for 

all episodes of Season 2” (id.); “le[ading] the writers’ room” (id.); “select[ing] locations to fit 

AMC’s reduced budget” (id.); and “mapp[ing] out the stories for the entire second season for 

AMC” (id.).  In recognition of these contributions, AMC credited Darabont as executive 

producer “on all episodes of Season 2.” (FAC ¶ 56). 

Defendants’ entire argument hinges upon the mistaken assumption that because Darabont 

was removed mid-season, he did not work on the season’s later episodes.  In short, the FAC 

alleges, and deposition testimony confirms, that Darabont worked full-time on all episodes of 

Season 2.  (Bernstein Aff. Exs. 2, 3.)  Although Darabont was removed before Season 2 aired, 

this does not change the fact that he worked full-time on all the episodes of Season 2, the vesting 

requirement in the Agreement and the Amendment that Defendants claim Darabont has not met.  
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Indeed, even AMC’s President admitted that “it is impossible to parse where Darabont’s role 

ended and [successor showrunner Glen] Mazzara’s began on Season 2.”  (FAC ¶ 56.)  

Defendants also fail to recognize that the episodes of Season 2 were not created sequentially, 

one-by-one.  On the contrary, all of the episodes were being worked on simultaneously to create 

a cohesive story line and production.  (FAC ¶ 55; Bernstein Aff. Exs. 2, 3.) 

Adding to the deposition testimony of Darabont and his successor Mazzara is AMC’s 

own, on-screen, admission that Darabont was the executive producer of all thirteen episodes of 

Season 2.  (See the screenshots appended as Bernstein Aff. Ex. 1.)  Paragraph 12(c) of the 

Agreement states: “Provided that Artist renders executive producer services as required 

hereunder . . . Artist shall receive an Executive Producer credit on the Pilot and each episode of 

the Series for which Artist renders and completes Artist’s required executive producing services 

hereunder.” (Compl. Ex. A at ¶ 12(c).)  Thus, AMC’s crediting Darabont as an executive 

producer on every episode of Season 2 operates as an admission that “[Darabont] render[ed] and 

complete[d] [his] required executive producing services” for every episode of Season 2. 

AMC cannot, on one hand, acknowledge that Darabont rendered and completed 

executive producer services by crediting him as an executive producer for all episodes of Season 

2 and, on the other hand, deny that he rendered executive producer services for purposes of 

paying him his vested contingent compensation.  Plainly, because AMC contemporaneously 

acknowledged that Darabont rendered and completed executive producer services on all episodes 

of Season 2, AMC is now estopped from taking the inconsistent and contrary position that 

Darabont did not render executive producer services on all episodes of Season 2.  Werking v. 

Amity Estates, Inc., 2 N.Y.2d 43, 53 (1956); see N.Y. Jur. 2d Estoppel § 16 (“a party may not 
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occupy inconsistent positions or to take a position with regard to a matter that is directly contrary 

to, or inconsistent with, one that he or she previously assumed . . .”).4 

B. The Agreement does not condition Darabont’s “Developed By” Profits on his 
continued employment through the end of Season 2 

Because AMC cannot claim that, as a matter of law, Darabont did not render executive 

producer services on all episodes of Season 2, AMC is forced to argue that Darabont could fully 

vest only if he rendered such services through the conclusion of the second season of the Series.  

In so doing, AMC incorrectly conflates when Darabont’s rights vested with a condition 

precedent to those rights vesting. 

The Agreement provides that the final (and only disputed) 2.5% of “Developed By” 

Profits “shall vest at . . . [the] conclusion of [the] second season of the Series, provided that 

Artist renders executive producing services on all episodes produced during the production of 

the second season.”  (Compl. Ex. A ¶ B.13(c) (emphasis added).)  The Agreement does not 

mention Darabont’s continued employment at the conclusion of Season 2 as a condition for full 

vesting.  Thus, the “conclusion of [the] second season” is not an additional condition precedent 

to full vesting, but rather the moment when Darabont’s right to the final quarter of “Developed 

By” Profits vests, because Darabont rendered the services required for full vesting of those 

profits. 

AMC contends that because AMC removed Darabont from the Series, AMC was only 

obligated to pay Darabont the compensation that had vested “as of that date”—that is, as of the 

date AMC invoked its “Pay or Play” rights, and removed Darabont from the Series.  (Defs.’ 
                                                 
4 Furthermore, one of AMC’s wholly owned subsidiaries submitted documentation to the Writers 
Guild of America identifying Darabont as an “executive producer and participating writer . . . on 
every episode” in Season 2, and AMC told Darabont “he would receive his contractual executive 
producer credit for all episodes produced during Season 2” unless he “specifically informed 
AMC that he did not want” the credits.  (FAC ¶ 56.) 
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Mem. of Law at 8.)  But the Agreement’s “Pay or Play” clause does not require that the 

Darabont’s compensation be fully vested “as of the date” that AMC removed him from the 

Series.  (Compl. Ex. A at 30.)  The “Pay or Play” clause provides, in full: 

Company shall not be obligated to utilize Artist’s services or the 
Work, but shall be obligated only to pay Lender the guaranteed 
consideration and vested contingent compensation, subject to 
possible diminution pursuant to Paragraph 8 and 10 above, and to 
perform any further obligations which may become due with 
respect to Artist’s services and the Work, if any, actually utilized 
by Company (e.g., insurance and indemnity obligations). 

(Id.)  AMC’s “as of that date” language is a fabrication.  Although AMC may wish that the 

Agreement contained that provision, simply stating it in a memorandum of law does not make it 

true.  AMC’s insertion of this non-existent language into the Agreement is particularly 

wrongheaded because AMC ignores the language obligating AMC “to perform any further 

obligations which may become due with respect to Artist’s services and the Work . . . .”  (Id.)  A 

“further obligation which may become due” would include the postponed payment of a vested 

interest. 

AMC does not cite a single case supporting its tortured reading of the Agreement.  Under 

AMC’s imaginary version of the contract, AMC could have prevented Darabont’s “Developed 

By” Profits from fully vesting by removing him from the Series the day before—or even hours 

before—the final episode of Season 2 aired in March 2012.  This absurd interpretation of the 

Agreement would render the contract illusory and should be rejected.  Blandford Land Clearing 

Corp. v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa., 260 A.D.2d 86, 94 (1st Dep’t 1999) (“It is 

settled that the courts will not adopt an interpretation that renders a contract illusory when it is 

clear that the parties intended to be bound thereby”) (citing Wood v. Lucy, Lady Duff-Gordon, 

222 N.Y. 88 (1917)). 
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AMC’s argument on this point is further undermined by its own contracts on The 

Walking Dead’s new “spinoff,” Fear the Walking Dead.  While this lawsuit was pending, AMC 

“modified its vesting language for participants on . . . Fear the Walking Dead [to] requir[e] that 

any profit participant actually renders and completes all material Executive Producer services on 

each Season 2 episode in order to become 100% vested.”  (FAC ¶ 56 (emphasis added).)  This is 

a “far more stringent requirement than simply ‘rendering services’ on all episodes”—all that is 

required under the Agreement.  (Id.) 

POINT II 
 

Darabont’s EP/Showrunner Profits Fully Vested—for the Life of the Series—Because He 
Rendered Full-Time Executive Producer/Showrunner Services for Season Two  

Turning to the Amendment and Darabont’s right to the additional 2.5% of 

EP/Showrunner Profits on all episodes of the Series, the Amendment provides that, “[i]n the 

event [Darabont] renders full-time executive producer/showrunner services for Season 2,” the 

additional 2.5% of EP/Showrunner Profits “shall apply to all episodes of the Series (i.e., 

including with respect to episodes for which [Darabont] does not render executive 

producer/showrunner services) . . . .”  (Compl. Ex. B ¶ 3(a).) 

AMC rehashes its argument here that because “Darabont was removed from the 

Series . . . in the middle of Season 2,” he “cannot have rendered ‘full-time executive 

producer/showrunner services’ for those episodes of Season 2 that occurred after he was 

removed.”  (Defs.’ Mem. of Law at 9.)  But as discussed above, the FAC pleads that Darabont’s 

executive producer/showrunner services on Season 2 were full-time while he worked on the 

Series.  (FAC ¶ 55 (“Darabont worked tirelessly as an executive producer and showrunner of the 

Series from the conclusion of Season 1 in December 2010 until AMC removed Darabont from 

the Series on July 27, 2011, after more than six months of continuous work on Season 2); ¶ 59 
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(“Darabont rendered full-time executive producer/showrunner services on Season 2”).)  (See 

Bernstein Aff. Exs. 2, 3.) 

Furthermore, nothing in the Amendment predicates Darabont’s right to EP/Showrunner 

Profits on rendering full-time services for “all episodes produced during production of the 

second season” (compare paragraph 13(c) of the Agreement), nor does it require that Darabont 

be employed as an executive producer or showrunner at the conclusion of Season 2.  All that is 

required for Darabont’s EP/Showrunner profits to apply to all Series episodes is that he “renders 

full-time executive producer/showrunner services for Season 2,” which he did. 

[Remainder of Page Intentionally Left Blank] 
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CONCLUSION 

As detailed above, Plaintiffs have adequately pleaded that all Darabont had to do for his 

"Developed By" Profits to fully vest was render executive producing services on all episodes 

produced during the production of the second season of the Series. And Plaintiffs have 

adequately pleaded that all Darabont had to do for his EP/Showrunner Profits to apply to all 

Series episodes was render full-time executive producer/showrunner services for Season 2. 

Plaintiffs have adequately pleaded that Darabont rendered such services. Therefore, Defendants' 

motion to dismiss Plaintiffs' claims in paragraphs 53-60, 63(E), 75, and 79 of the FAC should be 

denied. 

Dated: New York, New York 
October 13, 2015 

BLANK ROME LLP 

By:~ {J 12 
' Jerry D. Bernstein 

Nicholas R. Tambone 
The Chrysler Building 
405 Lexington A venue 
New York, New York 10174 
Tel.: (212) 885-5000 

and 

KINSELLA WEITZMAN ISER 
KUMP & ALDISERT LLP 
Dale F. Kinsella 
Chad R. Fitzgerald 
Aaron C. Liskin 
Nicholas C. Soltman 
808 Wilshire Blvd. 3rd Floor 
Santa Monica, California 90401 
Tel.: (310) 566-9800 
Admitted Pro Hae Vice 

Attorneys for Plaintiffs 
Frank Darabont, Ferenc, Inc., 
Darkwoods Productions, Inc., and 
Creative Artists Agency, LLC 
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