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PRELIMINARY STATEMENT  

Plaintiffs' Opposition is a transparent attempt to obfuscate two indisputable facts that 

compel the granting of Defendants' motion to dismiss (the "Motion"): (1) plaintiff Frank 

Darabont ("Darabont") was removed from The Walking Dead (the "Series") eight months before 

Season 2 ended and therefore did not render the "full-time executive producer/ showrunner 

services for Season 2" required to vest under paragraph 3(a) of the 2011 Amendment; and 

(2) Darabont is limited to the share of contingent compensation that vested as of his removal 

date, and he was removed eight months before the additional shares to which he now alleges 

entitlement under paragraph 13(c) of the 2010 Agreement (the "Vesting Provision") vested.' 

Because they cannot dispute these facts, Plaintiffs' Opposition fixates on allegations in 

the First Amended Complaint ("FAC") about how certain work that Darabont did before he was 

removed from the Series found its way into the Season 2 episodes that were produced after he 

left. Plaintiffs even go so far as to introduce extrinsic evidence related to this point in an attempt 

to convince the Court that Defendants' Motion somehow involves a disputed issue of fact 

concerning the influence of Darabont's work on Season 2 as a whole. 

But for purposes of this Motion, Defendants do not dispute whether Darabont rendered 

"some" services that had a creative impact on all Season 2 episodes. Rather, the Motion is 

premised on Darabont's failure to plead that he "rendered full-time executive producer/ 

showrunner services' on 'all episodes produced' in Season 2"—the condition precedent to his 

receiving the increased 2.5% share of "profits" to which he now claims entitlement under 

1 "2010 Agreement" and "2011 Amendment" refer to the agreements attached to the Affirmation 
of Aaron H. Marks, dated September 18, 2015, in support of Defendants' Memorandum of Law 
in Support of Their Order to Show Cause to Dismiss the New Claims in Plaintiffs' First 
Amended Complaint ("Marks Aff.") as Exhibit A. Submitted herewith is the Affidavit of Mansi 
K. Shah, dated October 20, 2015 ("Shah Aff."), with exhibits annexed thereto. 
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paragraph 3(a) of the 2011 Amendment. (Opp'n at 4 (emphasis added).) Contrary to his claims in 

the Opposition, Darabont has admitted in the FAC and at deposition that he stopped working on 

the Series on July 27, 2011—eight months before Season 2 ended. Darabont's position that this 

extra 2.5% share of "profits" vested because he somehow rendered lull time executive 

producer/ showrunner services" during an eight month period when he was not even working on 

the Series is absurd, and all claims that are premised on this absurdity should be dismissed. 

Darabont's claimed entitlement to an additional 2.5% of contingent compensation under 

the Vesting Provision is also contradicted by the pleadings and documentary evidence. Paragraph 

11 of Exhibit B to the 2010 Agreement (the "Removal Provision") provides that Darabont is only 

entitled to "vested contingent compensation" as of the date of his removal from the Series. The 

Vesting Provision, for its part, provides that the 2.5% share of contingent compensation that 

Darabont seeks by way of the FAC only vests at the "conclusion of [the] second season of the 

Series, provided that [Darabont] renders executive producing services on all episodes produced 

during the production of the second season." Because Darabont was removed from the Series 

eight months prior to the conclusion of Season 2, Plaintiffs' Opposition attempts to divert the 

Court's attention by focusing on the secondary requirement that Darabont must have rendered 

services on all episodes of Season 2 in order to vest. But, as stated above, Defendants do not 

dispute this allegation for purposes of this Motion. Rather, Defendants assert that Darabont never 

vested in the greater share he now seeks because the "conclusion of the second season of the 

Series"—the vesting event—occurred well after he was removed from the Series. Whether 

Darabont rendered services on all episodes of Season 2 is therefore immaterial to this provision 

because he was removed prior to the vesting event to which that requirement is tied. 
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Where, as here, it is clear on the face of the FAC and the parties' agreements that 

Plaintiffs have failed to state a cause of action, CPLR 3211(a)(1) and (a)(7) require the Court to 

dismiss these deficient claims at the pleading stage. Moreover, given that documentary evidence, 

including Darabont's sworn deposition testimony, makes clear that these pleading deficiencies 

cannot be cured, these breach of contract allegations should be dismissed with prejudice. 

ARGUMENT  

Though Plaintiffs assert in their Opposition that "the Court must 'accept the facts as 

alleged in the complaint as true . . .,'" (see Opp'n at 10) that is not the case when those 

allegations are "flatly contradicted by documentary evidence." Ark Bryant Park Corp. v. Bryant 

Park Restoration Corp., 285 A.D.2d 143, 150 (1st Dep't 2001); Mark Hampton, Inc. v. Bergreen, 

173 A.D.2d 220 (1st Dep't 1991). Where, as here, a plain reading of the parties' agreements 

attached to the FAC, along with Plaintiffs' own deposition testimony, conclusively disproves two 

of Plaintiffs' breach of contract claims, those claims must be dismissed. Ark Bryant Park Corp., 

285 A.D.2d at 150 (dismissal of a breach of contract claim is required when a "plain reading" of 

the contract contradicts the allegations in the complaint); Morgenthow & Latham v. Bank ofNY. 

Co., 305 A.D.2d 74, 78 (1st Dep't 2003). 

A. 	Plaintiffs cannot state a claim for added contingent compensation under 
paragraph 3(a) of the 2011 Amendment because Darabont did not render 
"full-time" services for all Season 2 episodes. 

Plaintiffs go to great lengths in arguing that, during the portion of Season 2 for which 

Darabont worked full-time until his removal in July 2011, certain of his creative efforts were so 

impressive that they eventually made their way into episodes of Season 2 that were produced 

after he left. (Opp'n at 8.) Plaintiffs also cite to deposition testimony, allegations in the FAC, and 

what appear to be screen credit printouts they have copied from a website, to support their claims 
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that Darabont had some involvement in all Season 2 episodes. But this focus on Darabont's role 

in some aspect of all Season 2 episodes is misplaced, because the parties' agreements provide 

that Darabont's entitlement to the added contingent compensation set forth in paragraph 3(a) of 

the 2011 Amendment is contingent upon him rendering "full-time" services on all Season 2 

episodes. The FAC, deposition testimony, and common sense all establish that Darabont could 

not have rendered such "full-time" services after he was removed from the Series eight months 

before the end of Season 2. 

The parties agree on the operative language of the 2011 Amendment. It provides that 

Darabont only receives the added share of contingent compensation set forth in paragraph 3(a) 

"if Darabont rendered full-time executive producer/showrunner services' on 'all episodes 

produced' in Season 2 . . .." (Opp'n at 4 (emphasis added.) Similarly, the FAC alleges that 

"[u]nder Paragraph 3(a) of the Amendment, the parties agreed that if Darabont rendered full-time 

executive producer/showrunner services on all episodes of Season 2, the additional 2.5% of 

EP/Showrunner Profits would apply to all episodes of the Series for the life of the Series . . . 

(Marks Aff. ¶ 5, Ex. B, FAC ¶ 59 (emphasis added).) 

Yet nowhere in the FAC do Plaintiffs plead that Darabont rendered such "full-time" 

services for the entirety of Season 2, and Defendants' Motion should be granted for this reason 

alone. The most Plaintiffs can allege is that "until Defendants removed Darabont from the 

Series at the end of July 2011, Darabont rendered full-time executive producer/showrunner 

services on Season 2." (Marks Aff. ¶ 5, Ex. B, FAC ¶ 59 (emphasis added).) But this allegation 

is insufficient to state a legal claim because, as Plaintiffs admit throughout the FAC, the 2011 

Amendment provides that Darabont must render "full-time executive producer/showrunner 

services on all episodes of Season 2." (Id. (emphasis added).) 
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The FAC does not and cannot allege that Darabont rendered the requisite "full-time" 

executive producer/showrunner services on Season 2 because he never came close to doing so. 

Indeed, Darabont admits in the FAC that he did not render any services on Season 2 after July 

27, 2011—midway through production of Season 2. (Marks Aff. ¶ 5, Ex. B, FAC ¶ 59; see also 

FAC TT 34, 44, 46 (admitting that Darabont was removed from the Series "on July 27, 2011," "in 

mid-production of Season 2," "[i]n the midst of a hectic shooting schedule for Season 2," and 

"before Season 2 aired").) Darabont similarly admits in the FAC that he while was the 

showrunner for all of Season 1, he was the showrunner for only a "substantial' part of Season 2. 

(Id., FAC ¶ 21 (emphasis added).) Plaintiffs' assertion in the Opposition that Darabont worked 

"full-time" on all of Season 2 is nonsensical given the multiple admissions in the FAC that he 

was removed from the Series well before Season 2 ended. (Opp'n at 12.) 

It is even more incredulous that Plaintiffs are opposing the instant Motion considering 

Darabont's deposition testimony in this case. Under oath, Darabont confirmed that he stopped 

providing full-time executive producer and showrunner services on the Series after he was 

removed on July 27, 2011 in the middle of Season 2. Specifically, he testified: 
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(Shah Aff. ¶ 6, Ex. C, Darabont Tr. 236:2-20.) 

Moreover, a third party witness, Glen Mazzara, the showrunner who executive produced 

Season 2 of the Series after Darabont left, has also testified in this case that  

. (See Shah Aff. 

¶ 7, Ex. D, Mazzara Tr. 215:17-25, 216:21-217:5 (

 

) Mr. Mazzara further testified to the following: 

■  

 

 

 

 

 

 

 

 

The admissions in the FAC contradicting Darabont's claimed entitlement to additional 

contingent compensation pursuant to paragraph 3(a) of the 2011 Amendment, coupled with the 

sworn testimony of Messrs. Darabont and Mazzara, make clear that Darabont could not possibly 

cure the defects in this breach of contract claim and it should therefore be dismissed with 

prejudice. See RM Realty Holdings Corp. v. Moore, 64 A.D.3d 434 (1st Dep't 2009) (affirming 

dismissal of complaint with prejudice based on documentary evidence because plaintiff's 

interpretation of the agreement at issue was "unreasonable" and at odds with its "plain purpose"); 
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TPZ Corp. v. Reddington, 239 A.D.2d 301 (1st Dep't 1997) (affirming denial of plaintiffs' 

request for leave to replead where evidence showed "that most of the transactions they would put 

in issue were excepted from the assignment on which they must rely for standing"). 

B. 	Plaintiffs cannot state a claim for added contingent compensation under 
paragraph 13(c) of the 2010 Agreement because Darabont is only entitled to 
his vested contingent compensation as of his removal date, and the 2.5% 
share he now seeks had not vested when he was removed. 

Plaintiffs' Opposition concerning Darabont's claimed entitlement to a larger share of 

contingent compensation under the Vesting Provision boils down to more obfuscation. Once 

again, Plaintiffs claim that Darabont performed work before he left the Series that trickled into 

episodes that AMC produced after his departure. But, as stated above, Defendants do not dispute 

this claim for purposes of this Motion because it is entirely irrelevant to their argument. 

Defendants' argument is straightforward and relies on undisputed facts from the FAC, the 

underlying agreements, and deposition transcripts that Plaintiffs have introduced in their 

Opposition. First, Darabont was terminated pursuant to the Removal Provision, which limited 

him to "the guaranteed consideration and vested contingent compensation" existing at the time 

of his removal. (Marks Aff. ¶ 4, Ex. A, 2010 Agreement, Ex. A, ¶ 11.) Second, the Vesting 

Provision provides that the added 2.5% share of contingent compensation that Darabont now 

seeks vests "at the conclusion of [the] second season of the Series." (Id., 2010 Agreement, ¶ 

13(c)(iv).) Third, because Darabont was terminated prior to the conclusion of Season 2, he could 

not have vested in this added 2.5% share. Whether Darabont's work on early episodes of Season 

2 trickled into "all Season 2 episodes" is therefore irrelevant here, and Defendants' Motion 

should be granted in its entirety. 
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1. 	Plaintiffs' repeated claims about the extent of the services that 
Darabont rendered during Season 2 remain irrelevant. 

Plaintiffs' Opposition argues that "the only requirement under the Agreement for 

complete vesting" of the final 2.5% share under the Vesting Provision is that Darabont "rendered 

executive producer services on all episodes produced during the production of Season 2' (FAC 

¶ 55)." (Opp'n at 11.) Next, they allege that "this is the only requirement for complete vesting 

under the Agreement." (Opp'n at 12.) As they did in opposing Defendants' Motion concerning 

paragraph 3(a) of the 2011 Amendment, Plaintiffs then occupy most of their Opposition with 

examples of the work Darabont performed before he was removed and argue that elements of 

that work made its way into all Season 2 episodes. In doing so, Plaintiffs once again side-step the 

relevant provisions of the parties' agreements. 

Plaintiffs' FAC pleads that Defendants removed Darabont from the Series on July 27, 

2011, pursuant to the Removal Provision, which provides in full: 

"[Defendants] shall not be obligated to utilize [Darabont's] services or the Work, 
but shall be obligated only to pay [Darabont] the guaranteed consideration and 
vested contingent compensation, subject to possible diminution pursuant to 
Paragraph 8 and 10 above, and to perform any further obligations which may 
become due with respect to [Darabont's] services and the Work, if any, actually 
utilized by Company (e.g., insurance and indemnity obligations)." 

(Marks Aff. 114, Ex. A, 2010 Agreement, Ex. A, ¶ 11; see id. ¶ 5, Ex. B, FAC 1 47, 59.) 

Plaintiffs' FAC then alleges that Darabont is fully vested in his maximum 10% share of 

contingent compensation under the Vesting Provision, which provides in full that: 

"(c) Vesting:  Contingent Participation shall vest 1/4  at each of the following 
events: (i) delivery to Company of Pilot rewrite; (ii) delivery of Pilot, provided 
that [Darabont] renders executive producing services on the Pilot; (iii) conclusion 
of first season of the Series, provided that [Darabont] renders executive producing 
services on all episodes produced during the production of the first season; and 
(iv) conclusion of second season of the Series, provided that [Darabont] renders 
executive producing services on all episodes produced during the production of 
the second season." 
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(Marks Aff. ¶ 4, Ex. A, 2010 Agreement, ¶ 13(c)(iv); see id. ¶ 5, Ex. B, FAC Ili 55-56.) 

The parties' agree that 3/4  of the events set forth in this Vesting Provision have occurred; 

it is only the last event, worth a 2.5% share, that is disputed. (See Opp'n at 2.) With respect to 

that final 2.5% share, Plaintiffs argue that it vested because Darabont "worked on all the 

episodes of Season 2, including episodes that were not completed until after his removal." 

(Opp'n at 4 (emphasis removed).) In doing so, however, Plaintiffs focus their attention on the 

wrong condition precedent to vesting—their allegation that Darabont rendered services on all 

Season 2 episodes—and ignore the actual vesting "event" that the parties agreed to and that 

forms the basis for Defendants' Motion—the "conclusion of [the] second season of the Series." 

It is undisputed that this fourth vesting event—"conclusion of the second season of the 

Series"—had not occurred by the time Darabont was removed from his executive producer and 

showrunner responsibilities on the Series. (See Marks Aff. ¶ 5, Ex. B, FAC TT 34, 44, 46, 55.) In 

fact, by Plaintiffs' own admission, that event did not occur until eight months after Darabont 

stopped providing services related to Season 2. (See Opp'n at 15; Marks Aff. ¶ 5, Ex. B, FAC 

¶ 55.) Because this vesting event had not occurred at the time of his removal, Darabont's final 

2.5% share of contingent compensation never vested, because the Removal Provision limits him 

to the "vested contingent compensation" he was entitled to as of the date he was removed. See 

Gomez v. Bicknell, 302 A.D.2d 107, 116-117 (2d Dep't 2002) (reversing jury verdict in favor of 

plaintiff profit participant and dismissing his breach of contract claim where conditions for 

vesting in that contingent compensation interest were not met, including the condition that 

plaintiff continue employment through the end of the year); see also Pearsall v. Great N R. Co., 

161 U.S. 646, 673 (U.S. 1896) (stating that where a right to compensation is contingent upon 

events that have not occurred, the right to that contingent compensation does not vest). 
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Put simply, this claim must be dismissed because the plain language of the parties' 

agreements, which are attached to the Complaint and relied upon in the FAC, confirms that 

Darabont never vested in the final 2.5% share of contingent compensation that he now seeks. See 

Ark Bryant Park Corp., 285 A.D.2d at 150 (dismissing breach of contract claim based on 

interpretation of underlying contracts); 805 Third Ave. Co. v M W. Realty Ass 'n., 58 N.Y.2d 447, 

451 (1983) (affirming dismissal of claim under CPLR 3211(a)(7) because "the contract does not 

establish that defendant had an absolute duty to perform, as plaintiff claims"); 150 Broadway NY 

Assocs. L.P. v Bodner, 14 A.D.3d 1, 5 (1st Dep't 2004) (dismissing breach of contract claims 

under CPLR 3211(a)(1) because terms of lease were dispositive). 

2. 	Plaintiffs' focus on language in the Removal Provision that does not 
concern contingent compensation flies in the face of well-established 
canons of contractual interpretation. 

Knowing that the plain language of the parties' agreements does not support their 

positions, Plaintiffs have instead tried to jam Darabont's unvested contingent compensation, 

which they creatively label as a "postponed payment of a vested interest," into the generic 

Removal Provision language obligating AMC to "perform any further obligations which may be 

come due." (Opp'n at 15.) This argument contradicts long-established canons of construction 

applicable to contractual interpretation and thus has no merit. 

In contract interpretation, the general cannot detract from the specific, or generalia 

specialibus non derogant. See Waldman v. New Phone Dimensions, Inc., 109 A.D.2d 702, 704 

(1St  (1 Dep't 1985) ("Where general and special provisions appear, special provisions control."); 

Lazard Middle Mkt. LLC v. Gander Mountain Co., 42 Misc. 3d 1211(A) (Sup. Ct. N.Y. Cty. 

2014) ("[C]ourts should refrain from construing a contract that, while giving meaning to general 

terms, renders a specific provision meaningless.") (emphasis added) (internal citations omitted) 
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(citing 22 N.Y. Jur. 2d Contracts § 251 ("Where there are general and special provisions relating 

to the same thing, the special provisions control, even if there is an inconsistency between the 

specific provisions and the general provisions. An agreement should be construed so as to avoid 

rendering a specific clause meaningless in an attempt to give a general clause a certain 

meaning.") (emphasis added)). 

Here, contingent compensation is specifically dealt with earlier in the Removal Provision 

and is limited to that which is "vested." Plaintiffs' argument that the general "further 

obligations" language in that provision includes unvested contingent compensation would create 

an inconsistency between the specific and general, whereas Defendants' interpretation gives 

effect to all of the terms in the Removal Provision and is therefore the correct interpretation. See 

Lawyers ' Fund for Client Prot. of State ofNY. v. Bank Leumi Trust Co. of New York, 94 N.Y.2d 

398, 404 (2000) (An "interpretation [which] would render [language in a contract] superfluous 

[is] unsupportable under standard principles of contract interpretation."); see also Beal Say. Bank 

v. Sommer, 8 N.Y.3d 318, 324 (2007) ("The court should construe [an] agreement[] so as to give 

full meaning and effect to the material provisions.") (internal citations omitted); Mionis v. Bank 

Julius Baer & Co., 301 A.D.2d 104, 109 (1st Dep't 2002) ("Courts are obliged to interpret a 

contract so as to give meaning to all of its terms.") It is clear under the plain meaning of the 

Removal Provision that Darabont is entitled to only that contingent compensation that has vested 

as of the time when the Removal Provision is exercised. The Vesting Provision and allegations in 

the FAC make clear that Darabont was removed before the fourth and final vesting event 

occurred. Consequently, Darabont did not earn the final quarter of his contingent compensation 

under the 2010 Agreement, and Plaintiffs' breach of contract allegations that Darabont is entitled 

to this additional 2.5% should therefore be dismissed with prejudice. 
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3. 	The "screenshots" that Plaintiffs attach to their Opposition are 
another red-herring that has no bearing on this Motion. 

Leaving aside whether what appear to be photocopied "screenshots" showing that 

Darabont received executive producer credits for all episodes of Season 2 are even admissible,2  

these screenshots are irrelevant to the issues in this Motion. Plaintiffs, however, use them to 

argue "that 1Darabont] render[ed] and complete[d] [his] required executive producing services' 

for every episode of Season 2." (Opp'n at 13.) But whether Darabont did so has no bearing on 

whether he is fully vested under the Vesting Provision because, as explained above, he was 

removed from the Series before the conclusion of Season 2—the requisite vesting event 

identified in the 2010 Agreement. Plaintiffs' extrinsic evidence regarding whether Darabont 

worked on all episodes of Season 2 is irrelevant for the same reasons set forth in section B.1. 

above, and Defendants do not rely on this additional condition precedent to vesting for their 

argument. 

Moreover, Plaintiffs' suggestion that these "screenshots" constitute binding admissions 

by Defendants that Darabont rendered executive producer/showrunner services on all Season 2 

episodes is intentionally misleading. As Plaintiffs know, before Defendants consented to give 

Darabont the executive producer screen credits at issue here, they expressly stated—and 

Darabont's representatives expressly acknowledged—Defendants' position that Darabont had 

failed to render services on all episodes of Season 2. (See Shah Aff. ¶ 5, Ex. B.) Nevertheless, 

2  Plaintiffs' submission of the screenshot images annexed as Exhibit 1 to the Affidavit of Jerry 
Bernstein is hearsay that cannot be considered in deciding this Motion. See, e.g., McBryant v. 
Pisa Holding Corp., 110 A.D.3d 1034, 973 N.Y.S.2d 757 (2d Dep't 2013) (printouts from a 
website dedicated to weather reporting could not be used as proof of weather conditions at time 
of slip-and-fall). Moreover, these screenshots were improperly authenticated because they 
require testimony as to what they purport to show by either the person who took them or a person 
familiar with their contents. See 58 N.Y. Jur. 2d Evidence and Witnesses §§ 411-13; Butler v. 
The City of New York, 2014 WL 2623604 at *3 (Sup. Ct. N.Y. Cty. Jun. 10, 2014); People v. 
Costello, 128 A.D.3d 848, 9 N.Y.S.3d 132, 132 (2d Dep't 2015). 
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Defendants afforded him these credits as an "accommodation" on the express condition that they 

were reserving all rights. (Id.) 

As set forth in Werking v. Amity Estates, Inc., 2 N.Y.2d 43, 53 (1956), the very case cited 

by Plaintiffs in their Opposition, "[t]o constitute estoppel, `. . . the person sought to be estopped 

must do some act or make some admission with an intention of influencing the conduct of 

another . . . and which act or admission is inconsistent with the claim he proposes now to make. 

The other party, too, must have acted upon the strength of such admission or conduct.'" Given 

Defendants' express statement of "accommodation" and their reservation of rights, there is no 

inconsistency in this position, nor can it be argued "that [Defendants] performed any act upon 

which [Plaintiffs] can be said to have, in fact, relied or changed a position." See Werking, 2 

N.Y.2d at 53. Plaintiffs are well aware of these facts and should not be rewarded for 

misrepresenting the documentary evidence to their advantage. 

[Remainder of page intentionally left blank] 
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CONCLUSION  

For the foregoing reasons, Defendants respectfully request that this Court grant their 

Motion, pursuant to CPLR 3211(a)(1) and (a)(7), Darabont's new allegations in paragraphs 53-

60, 63(E), 75, and 79 of the FAC, order the dismissal of these allegations with prejudice, and 

order such other and further relief as the Court deems proper. 
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