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Shane J. Moses, Esq. 
Scott H. McNutt, Esq. (admitted pro hac vice) 
MCNUTT LAW GROUP LLP 
219 9th Street 
San Francisco, California 94103 
Telephone: (415) 995-8475 
Facsimile: (415) 995-8487 
 
Attorneys for Netflix, Inc. 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re 
 
RELATIVITY FASHION, LLC, et al., 
 

Debtors. 
 

 Chapter 11 
 
Case No. 15-11989 (MEW) 
 
(Jointly Administered) 

 

OBJECTION OF NETFLIX TO ASSUMPTION AND ASSIGNMENT OF  
LICENSE AGREEMENTS BETWEEN THE DEBTORS AND NETFLIX  

AND LIMITED OBJECTION TO PROPOSED SALE OF SUBSTANTIALLY  
ALL OF THE DEBTORS’ ASSETS 

Netflix, Inc. (“Netflix”), hereby files its Objection to the NOTICE OF (I) PROPOSED 

ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES IN 

CONNECTION WITH SALE AND (II) ASSOCIATED CURE COSTS, (the “Notice of Assumption”) and to 

the DEBTORS’ MOTION FOR (I) AN ORDER (A) ESTABLISHING BID PROCEDURES FOR THE SALE OF 

SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS, (B) APPROVING STALKING HORSE APA AND 

BIDDING PROTECTIONS, AND (C) GRANTING CERTAIN RELATED RELIEF AND (II) AN ORDER  

(A) APPROVING THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS FREE AND CLEAR OF 

LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS, (B) APPROVING THE ASSUMPTION AND 

ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES RELATED THERETO, 

AND (C) GRANTING CERTAIN RELATED RELIEF, [Docket No. 25] (together with all pleadings and 

papers filed in support thereof, the “Sale Motion”), filed by the jointly administered debtors in 
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00053969-1  2 

the above-captioned proceeding (the “Debtors” or “Relativity”).  In support thereof, Netflix 

respectfully states as follows:  

I.  INTRODUCTION 

1. A significant source of the Debtors’ cash flow comes from license fees paid by 

Netflix in connection with films licensed from the Debtors for distribution to Netflix’s 

subscribers through its popular subscription video on demand service.  The relationship between 

Netflix and the Debtors is governed by license agreements entered into in 2010 and 2011 (the 

“License Agreements”).  Under the License Agreements, Netflix has paid Relativity hundreds of 

millions of dollars in license fees.  In exchange, Netflix receives the exclusive rights to distribute 

Relativity films on Netflix’s service in the United States and Latin America.  

2. Through the Sale Motion, the Debtors are seeking to assign the License 

Agreements to a “stalking horse” buyer, made up of certain hedge funds that are the primary 

secured lenders to the Debtors (the “Stalking Horse”).  This proposed assignment of the License 

Agreements is in connection with the sale of the Debtors’ business and substantially all of its 

assets to the Stalking Horse, or to a successful overbidder at a bankruptcy auction.   

3. While Netflix would like to be supportive of the Debtors efforts to conduct a 

successful sale, the proposed assumption and assignment cannot be permitted unless Netflix is 

provided substantially more assurance than provided to date that the Stalking Horse will be able 

to perform under the License Agreements.   

4. The Netflix License Agreements cannot be assumed and assigned as proposed in 

the Sale Motion without the consent of Netflix.  Netflix has not consented, and will not consent, 

to the proposed assignment because the License Agreements are personal services contracts and 

no meaningful information has been provided to satisfy the requirement under the License 

Agreements that the Stalking Horse will be able to perform. 

5. The Bankruptcy Code requires that before the Debtor can assume or assign a 

contract, the non-debtor party must be provided “adequate assurance of future performance.”  In 

other words, the non-debtor party to the contract cannot be forced to accept assignment of their 
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00053969-1  3 

contract without a reasonable level of assurance that the assignee will be able to perform.  

Netflix has received nothing that could provide any level of assurance that the Stalking Horse 

will be able to perform the extensive and complex obligations involved in the License 

Agreements.  

6. This is not a situation where adequate assurance of future performance can be 

demonstrated by showing that the Stalking Horse expects to have a pot of money.  The License 

Agreements impose significant performance requirements on any potential assignee, including 

development, production, and theatrical release of multiple films per year.  These obligations not 

only involve substantial costs, but also require significant expertise and experience in the 

industry.   

7. The only information Netflix has been provided regarding the Stalking Horse, is 

(i) an overview of the hedge funds behind the Stalking Horse entity, and (ii) a statement that the 

Stalking Horse will be capitalized with $60 to $80 million through a rights offering.  There is no 

information on who will run the day-to-day operations or their qualifications, no indication that 

the buyer has any meaningful experience in the industry, no business plan, no budget, and 

nothing to provide assurance that the proposed capitalization is adequate or that more capital will 

be available if needed.  Even with regard to the $60 to $80 million, there is nothing to indicate 

that this is a binding commitment.  In short, there is nothing that could provide any real 

assurance that the Stalking Horse will be able to meet its financial obligations, and make and 

distribute quality films, on a stable and ongoing basis.   

8. The Debtor has failed to provide anything approaching adequate assurance of 

future performance by the Stalking Horse.  Unless and until Netflix consents to assignment, and 

is provided with meaningful, detailed adequate assurance appropriate to the size and scope of its 

contracts, the requested assumption and assignment must be denied. 

II.  BACKGROUND 

A. The Bankruptcy Cases and Sale Motion 

9. The Debtors filed voluntary petitions under Chapter 11 of the Bankruptcy Code 

on July 30, 2015.  The bankruptcy cases of the Debtors are being jointly administered pursuant to 
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00053969-1  4 

the order of this Court.  The Debtors’ account of the events leading to the filing of the 

bankruptcy case and the background of the Debtors’ business are described in the DECLARATION 

OF DR. BRIAN G. KUSHNER PURSUANT TO RULE 1007-2 OF THE LOCAL BANKRUPTCY RULES FOR 

THE SOUTHERN DISTRICT OF NEW YORK IN SUPPORT OF CHAPTER 11 BANKRUPTCY PETITIONS 

AND FIRST DAY PLEADINGS [Docket No. 14] (the “Kushner Declaration”), which is incorporated 

herein by reference.   

10. The Debtors filed the Sale Motion on the same day as their petitions, seeking 

approval of the sale of substantially all of the Debtors’ assets to the Stalking Horse, or any 

successful overbidder.  The Sale Motion also seeks approval for assumption and assignment of 

executory contracts in connection with the sale.  On September 1, 2015, the Court entered an 

amended order approving bidding and sale procedures in connection with the Sale Motion (the 

“Bidding Procedures Order” and the “Bidding Procedures”).  Pursuant to the Bidding Procedures 

Order, the Debtors uploaded a list of contracts to be assumed to the website of the of noticing 

agent, Donlin, Recano, & Company, Inc. (“Donlin”).  The Debtors also mailed to contract 

counterparties, including Netflix, a notice indicating the intent to assume and assign executory 

contracts to the Stalking Horse or successful bidder, and providing various deadlines (the 

“Notice of Assumption”).1   

B. Background of the Netflix License Agreements 

11. Netflix is a universally recognized subscription entertainment service, providing 

consumers with access to motion pictures, television and other entertainment products in a 

variety of formats.  The primary service Netflix provides its subscribers is film and television 

content through online streaming video on demand.  Netflix currently has more than 42 million 

U.S. subscribers and more than 23 million international subscribers.  

12. Netflix is a major online distribution channel for the Debtors.  In June 2010, the 

Debtors and Netflix entered into a License Agreement for Internet Transmission, providing for 

                                                 

1 This objection is timely filed pursuant to an agreed extension of Netflix’s deadline to respond 
under the Notice of Assumption.  
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00053969-1  5 

Netflix distribution of film content provided by the Debtors in the United States (the “U.S. 

License Agreement”).  Subsequently, in June 2011, the Debtors and Netflix entered into a 

substantially similar agreement for distribution in Latin America (the “Latin America 

Agreement”).  Together, these agreements, as subsequently amended, are referred to herein as 

the “License Agreements.”   True and accurate copies of the License Agreements are attached as 

Exhibit A to the Declaration of Robert Roy filed concurrently herewith in support of this 

Objection (the “Roy Declaration”).   

13. In general, the U.S. License Agreement provides that the Debtors will provide to 

Netflix a certain minimum number of films per year, for distribution through Netflix’s streaming 

service.   Under the License Agreements, the Debtors are entitled to receive a license fee for each 

film, which is, with certain exceptions, calculated based on domestic box office receipts for that 

film. 

14. Over the past five years, numerous films produced or controlled by the Debtors 

have been licensed to Netflix and made available to Netflix customers pursuant to the License 

Agreements.  The License Agreements remain executory, with a number of years remaining on 

their term.   

15. The license fees paid under the License Agreements represent a significant part of 

the Debtors’ revenue.  To date, Netflix has paid hundreds of millions of dollars under the License 

Agreements, with tens of millions paid each year.  As such, the ability to acquire the Debtors’ 

rights under the Netflix License Agreements will inevitably be essential to any buyer of the 

Debtors’ assets.  It is the understanding of Netflix that this is a condition of the Stalking Horse’s 

proposed purchase.  

C. Key Terms of the Netflix License Agreements 

16. Although the License Agreements are attached in full to the Roy Declaration, it is 

useful to summarize here certain key terms that are particularly applicable to the issues described 

in this Objection.  The discussion below focuses on the U.S. License Agreement, although the 

terms of the Latin America Agreement are substantially the same.   

17. The License Agreements and their terms are highly confidential and proprietary 
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00053969-1  6 

business information.  Further, they contain confidentiality provisions prohibiting disclosure.  

The Roy Declaration, the License Agreements themselves, and the discussion below are 

therefore necessarily filed under seal.  

(2) License For Subscription Video On Demand 

18. Fundamentally, the License Agreements provide that Debtors will license films to 

Netflix for distribution in the applicable territory, in exchange for a license fee for each film that 

is calculated based on the domestic box office revenue for that film.  The License Agreements 

provide Netflix with an exclusive license for distribution of the films through Netflix’s 

“Subscription Video On Demand” or “SVOD” service.   

19. Netflix’s U.S. License Agreement for SVOD distribution covers two “Availability 

Periods,” with a window in between when the film may be exhibited by certain third parties.  

This is standard in the industry with respect to first run theatrically released films.  The first 

Availability Period begins no later than 12 months after the initial theatrical release, or 120 days 

after the film is available on DVD or on-demand streaming, and lasts for 18 months.  The second 

Availability Period begins at a date no later than six years after the first Availability Period ends, 

and lasts for 12 months.   

20. To the extent a third party violates Netflix’s exclusive license, Relativity is 

required to exercise commercially reasonable methods to protect Netflix’s exclusivity.  

(3) Yearly Minimums 

21. A key term of the U.S. License Agreement requires that Relativity provide to 

Netflix a certain minimum number of films per year (the “Yearly Minimums”).  Specifically, 

“Relativity shall designate for license to Netflix … no fewer than (subject to Section 9.2) the 

applicable minimum number of Titles, and no more than the applicable maximum number of 

Titles whose initial theatrical release date occurred in each calendar year.”2  U.S. License, ¶4.1.1.  

The Yearly Minimums included a gradual step-up each year, from an initial minimum of one 

                                                 

2 Section 9.2 is default and penalty provisions regarding failure to meet the minimums.  
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00053969-1  7 

film in 2010 and seven films in 2011, to a minimum of 15 films in each year from 2016 through 

the end of the term.  The Yearly Minimum for 2015 is 12 films.   

(4) License Fees 

22. The license fee paid by Netflix for each film is based on a percentage of the 

domestic box office revenue for the film.  Under the U.S. License Agreement, the range is from 

$787,500 for a domestic box office of up to $1 million, to $19 million for a domestic box office 

of more than $125 million.   

23. The license fee for each film licensed under the U.S. License Agreement is 

generally paid in two installments, with 50% paid on the Netflix start date for the film, and the 

other 50% paid 270 days later.  The license fee for each film licensed under the Latin American 

License Agreement is generally paid in equal quarterly installments over the duration of each 

film’s license period. 

24. As of August 2015, Netflix has paid license fees of some $283 million to 

Relativity under the U.S. License Agreement alone.  Excluding the first year, license fees every 

year have been between $60 and $70 million.  Netflix has paid approximately $55 million in 

license fees to date for the 2015 year.   

(5) Relativity Warranties and Obligations 

25. The License Agreements contain substantive obligations regarding the films that 

can be submitted to Netflix.  In addition to technical requirements, there is a material 

requirement the films provided must be first run, theatrically released films.  Further, each film 

under the U.S. License Agreement must generally be theatrically released on a minimum number 

of screens simultaneously.   

26. In addition to various requirements regarding delivery of films and film content to 

Netflix, the License Agreements contain various ongoing warranties and covenants by Relativity. 

These include, among others: 

 That Relativity has the legal authority to grant Netflix the license provided 

for, and that it has sole and exclusive authority to license each film in the 
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00053969-1  8 

applicable territory, and that it shall maintain all necessary rights, 

authorizations, consents, etc.  

 That there are no liens, claims, encumbrances, legal proceedings, etc. with 

respect to either Relativity or the Content that would interfere with 

Netflix’s distribution.  

 That Relativity shall satisfy all third party obligations of any kind with 

respect to the films licensed to Netflix, including all payments owing to 

guilds, owners, distributors, etc. 

27. These are expressly ongoing covenants, not simply representations at the time the 

License Agreements were executed.  

28. In addition to providing the warranties and covenants discussed above, Relativity 

also indemnifies Netflix against any breach of the warranties and covenants, and against any 

third party claims related to the content.  

29. The indemnity regarding third party claims is of particular economic importance.  

Any claim of ownership to the intellectual property of a film by a third party potentially deprives 

Netflix of the benefit of its license to the film in question.  Even if a claim lacks merit, these 

types of disputes are frequently extremely expensive to litigate, and any litigation would require 

facts that only Relativity would have access to.  This is not a hypothetical or speculative risk.  

These types of claims are not uncommon in the industry.  

(6) Limitation on Assignment Without Consent 

30. The License Agreements contain provisions limiting assignment, in 

contemplation of the fact that the parties intended to be entering specifically into a relationship 

with each other.  In general, the assignment provisions require consent for any assignment, 

subject to a requirement that consent not be unreasonably withheld.  The License Agreements do 

permit assignment to a purchaser of the equity or assets of the business.  These provisions, 

however, apply only to a purchaser of substantially all of the business, such that Netflix would 

still be doing business with effectively the same company, simply under new ownership.  
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D. It Appears Extremely Unlikely That the 2015 Yearly Minimum Will be Met 

31. The U.S. License Agreement requires that Relativity provide a minimum of 12 

films theatrically released in the United States in 2015.  To date, Netflix has actually received 

three films for 2015: The Woman in Black 2: Angel of Death; Black or White; and The Lazarus 

Effect.  Relativity has identified one more film which has been theatrically released and that may 

potentially qualify under the U.S. License Agreement, but has not yet been received by Netflix: 

Desert Dancer.  All four of these films were theatrically released in the United States in January 

or February 2015.   

32. Relativity has identified four more films for 2015: Masterminds; Solace (which 

may potentially qualify under the U.S. License Agreement); The Disappointments Room; and 

Before I Wake.  None of these have yet been released theatrically in the United States, and given 

the current situation of Relativity, it appears unlikely that they will be released by Relativity or 

any purchaser of the business in 2015.  Although Netflix has not been provided any concrete 

information regarding when the above films will be released, press coverage of the Relativity 

case indicates that Relativity has canceled the previously announced release dates for The 

Masterminds, The Disappointments Room, and Before I Wake.3   

33. It is worth noting that of the films so far identified by Relativity for 2015, four 

were released in the first two month of the year, and the rest remain unreleased.  This gives rise 

to substantial doubts regarding whether the business will be able to release any more films 

theatrically this year, regardless of whether it is acquired by the Stalking Horse or any other 

buyer.   

34. Even to the extent all of the films identified by Relativity thus far are actually 

released in a sufficient number of theaters, qualify under the U.S. License Agreement, and 

areprovided to Netflix under the U.S. License Agreements, Relativity would still fail to meet the 
                                                 

3 See for example, the reports at: http://variety.com/2015/film/news/relativity-postpones-
disappointments-rooms-before-i-wake-the-bronze-1201588328/ (discussing The 
Disappointments Room and Before I Wake) and http://variety.com/2015/film/news/masterminds-
release-on-hold-relativity-1201566806/ (discussing Masterminds).  
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00053969-1  10 

2015 minimum.  There is no indication that Relativity has any plans to release any further films 

theatrically this year, especially when those already scheduled have been indefinitely shelved.   

III.  THE LICENSE AGREEMENTS CANNOT BE ASSUMED WITHOUT CONSENT 

35. Whether or not the License Agreements can be assumed at all without Netflix’s 

consent, regardless of cure issues or adequate assurance, is a threshold matter.  These License 

Agreements were entered into by Netflix in reliance on the personal expertise, knowledge, and 

experience of Relativity’s management and track record with respect to producing and releasing 

first-run films, and cannot be assigned without Netflix’s consent.  

36. Section 365(c) of the Bankruptcy Code provides, in relevant part: 

The Trustee may not assume or assign any executory contract or unexpired lease 
of the debtor, whether or not such contract or lease prohibits or restricts 
assignment of rights or delegation of duties, if – 

(1)(A) applicable law excuses a party, other than the debtor, to 
such contract or lease from accepting performance from or 
rendering performance to an entity other than the debtor or the 
debtor in possession, whether or not such contract or lease 
prohibits or restricts assignment of rights or delegation of duties; 
and 

(B) such party does not consent to such assumption or assignment. 

11 U.S.C. § 365(c).  

37. Section 365(c) relies on applicable state law regarding whether a contract can be 

assigned.  The License Agreements are governed by California law under their choice of law 

provisions.  Under California law, “an executory contract for personal services involving a 

personal relation of confidence between the parties, or involving liabilities or duties, which in 

express terms impute or indicate reliance on the character and personal ability of the parties, 

cannot be assigned”  Coykendall v. Jackson, 17 Cal. App. 2d 729, 731 (Cal. App. 1936). 

38. The inclusion of provisions in a contract permitting assignment under limited 

circumstances does not necessarily avoid the result that it is not assignable.  See Montgomery v. 

De Picot, 590 Cal. 509, 512 (Cal. 1908) (general provisions in contract permitting assignment 

not conclusive of the issue of assignability where intent of the parties and overall tenor of the 

contract call for performance of obligation that is personal in nature).  The intention of parties 
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00053969-1  11 

regarding whether a contract is for personal services “must be gathered from a consideration of 

the terms and the entire tenor of the contract.”  Davis v. Basalt Rock Co., 107 Cal. App 2d 436, 

444-45 (Cap. App. 1951). 

39. The License Agreements rely on the character and ability of Relativity and, as 

such, are contracts for personal services that cannot be assigned without Netflix’s consent.  It 

was always the expectation of Netflix that it was entering into License Agreements with 

Relativity specifically.  In doing so, Netflix was relying on the experience and expertise of the 

management of Relativity in producing, marketing, and distributing films for theatrical release.  

40. The process of producing films and releasing such films theatrically requires 

significant expertise and experience, as well as extensive industry connections.  Netflix was 

clearly relying on the experience of Relativity and specifically its management in this regard, and 

cannot be expected to rely on the unknown experience, background, and financial wherewithal of 

a largely unknown buyer.   

41. Because of the degree of Netflix’s reliance on the personal experience and 

industry connections of Relativity’s management, the License Agreements, taken as a whole, 

should be considered personal service contracts under California Law.  As such, they cannot be 

assigned without Netflix’s consent.  See, Coykendall, 17 Cal. App. 2d at 731.  Netflix is clearly 

not currently in a position to give its consent, without substantially more information regarding 

the eventual successful bidder.  Section 365(c) therefore prohibits assumption and assignment of 

the License Agreements.   

 

IV.  NETFLIX HAS NOT RECEIVED ADEQUATE ASSURANCE 

A. The Bankruptcy Code Requires the Debtor to Provide Adequate Assurance 

42. The Bankruptcy Code permits assignment of an executory contract or unexpired 

lease only if “adequate assurance of future performance by the assignee of such contract or lease 

is provided.”  11 U.S.C. § 365(f)(2)(B).  Thus, even if the License Agreements could be assumed 

and assigned without Netflix’s consent, this cannot be done without providing Netflix adequate 

assurance.   
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43. Adequate assurance is a case-by-case determination by the bankruptcy court.  To 

determine whether a debtor has provided adequate assurance, the court must examine the specific 

facts and circumstances of each case.  In re Jennifer Convertibles, Inc., 447 B.R. 713, 719 

(Bankr. S.D.N.Y. 2011) (citing In re M. Fine Lumber Co., Inc., 383 B.R. 565, 572 (Bankr. 

E.D.N.Y.2008)).   

44. Although the law does not expressly define the term, Congress intended the words 

“adequate assurance” be given a practical, pragmatic construction based on facts of the case.  See 

In re Sapolin Paints, Inc., 5 B.R. 412, 420–21, (Bankr. E.D.N.Y. 1980); In re Westview, 74th St. 

Drug Corp., 59 B.R. 747, 754 (Bankr. S.D.N.Y. 1986).  Congress’s intent in imposing adequate 

assurance as a condition on the ability of the debtor to assume the contract was “to insure that the 

contracting parties receive the full benefit of their bargain if they are forced to continue 

performance.”  In re Ionosphere Clubs, Inc., 85 F.3d 992, 999 (2d Cir. 1996) citing In re Superior 

Toy & Manufacturing Co., 78 F.3d 1169, 1174 (7th Cir.1996).  The provisions of Section 365 

allow a debtor in bankruptcy to force a contract counterparty to accept performance from, and to 

continue to perform for the benefit of, a reorganized debtor or an assignee.  In order to prevent an 

injustice to the contract counterparty, Congress made a clear determination to limit this provision 

to situations where the counterparty can be shown that they will also continue to receive the 

benefit of their bargain in exchange for their continued performance.  See Id.  Thus, requiring 

adequate assurance of future performance protects non-debtor parties in contracts with a debtor 

from having their contract assigned to a party that will likely default.  In re Bygaph, Inc., 56 B.R. 

596, 605 (Bankr. S.D.N.Y. 1986).   

45. Further guidance is derived from the fact that “adequate assurance” is borrowed 

from Article 2 of the Uniform Commercial Code, where the stated focus is whether a party to a 

contract “has reasonable grounds for insecurity” regarding the other party’s ability to fully 

perform its obligations under the contract.  In re Metromedia Fiber Network, Inc., 335 B.R. 41, 

50 (Bankr.S.D.N.Y.2005), aff'd, Abovnet, Inc. v. SBC Telecom, Inc., 2007 WL 636602 

(S.D.N.Y. Feb.27, 2007) (06–8269–CLB); See also In re Jennifer Convertibles, Inc., 447 B.R. 

713, 719 (Bankr. S.D.N.Y. 2011).  Thus, while the Debtor is not required to provide information 
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00053969-1  13 

that amounts to an “absolute guaranty” of future performance, more than speculative plans are 

required.  In re Washington Capital Aviation & Leasing, 156 B.R. 167, 173 (Bankr. E.D. Va. 

1993). 

46. The plain language of the statute clearly places the burden on the Debtor to 

provide the counterparty with adequate assurance.  See 11 U.S.C. § 365(f)(2)(B) (adequate 

assurance must be “provided”).  The case law recognizes that it is the Debtor’s burden to provide 

the requisite adequate assurance of future performance.  In re Jennifer Convertibles, Inc., 447 

B.R. 713, 719 (Bankr. S.D.N.Y. 2011); See also, In re M. Fine Lumber Co., 383 B.R. 565, 573 

(Bankr. E.D.N.Y. 2008); In re Wills Motors, Inc., 133 B.R. 297, 302 (Bankr. S.D.N.Y. 1991); In 

re Kings Terrace Nursing Home & Health Related Facility, 1995 WL 65531, at *9 (Bankr. 

S.D.N.Y. Jan. 27, 1995) aff'd, 184 B.R. 200 (S.D.N.Y. 1995). 

B. The Adequate Assurance Information Provided is Entirely Inadequate 

47. The Debtor has entirely failed to provide anything that could reasonably be 

characterized as “adequate assurance of future performance” under any circumstances, much less 

in the context of contracts with obligations as extensive and complex as the License Agreements.  

Pursuant to the Court’s order on bidding procedures, the Debtor has made “adequate assurance 

information” for the Stalking Horse (the “Adequate Assurance Packet”) available on the Donlan 

Website of the of noticing agent, Dolin, Recano, & Company, Inc. (“Dolin”).  A copy of the 

Adequate Assurance Packet is attached as Exhibit B to the Roy Declaration.  Even a cursory 

review of the Adequate Assurance Packet, however, immediately reveals that it cannot be taken 

to provide any actual, meaningful assurance to Netflix or any other contract counter-party with 

long-term, substantial obligations.   

48. Fundamentally, it is difficult to even address the adequacy of the assurances 

provided, because the Debtor has not provided any meaningful assurances at all.  Unless the 

Debtor can demonstrate that non-debtor parties have been provided detailed information 

regarding the Stalking Horse, that actually demonstrates an ability to perform, any substantive 

consideration of adequate assurance is premature.  

49. The Adequate Assurance Packet is a mere six pages in length, much of which is 
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00053969-1  14 

merely a summary of the Debtors’ expected sale process.  The only substantive information 

provided is: (i) a brief summary of the hedge funds that formed the Stalking Horse, and (ii) a 

statement that through a rights offering, the equity holders of the Stalking Horse will fund it with 

some $60 million to $80 million in working capital if it is the successful bidder.   

50. More informative than what is provided in the Adequate Assurance Packet is what 

is not provided.  The Adequate Assurance Packet fails to provide, among other things: (a) even a 

rudimentary business plan; (b) any information on who will actually be managing the day-to-day 

operation of the business and its various divisions, and whether they will have the necessary 

expertise and experience to actually make and theatrically release films; (c) any plan for access 

to capital should the planned initial infusion of $60-$80 million prove insufficient; (d) any 

forward-looking budget, or sources and uses of capital, for operation of the business; (e) any 

analysis of the assets, liabilities, and leverage of the business after acquisition; (f) any discussion 

or evidence regarding whether the Stalking Horse is purchasing the business with the intent to 

run it long term, or simply with the intent to deleverage, cut expenses, and flip the business.   

51. It is particularly illustrative that the Stalking Horse Packet falls short of even the 

base requirements for adequate assurance information to be provided by any competitive bidders, 

pursuant to the Bidding Procedures approved by this Court.  The Bidding Procedures require that 

at a minimum:  

Adequate assurance of future performance information should:  
(1) demonstrate the bidder’s adequate capitalization and ability to 
adequately fund its operations, including in the case of bidders for 
the film business, the ability to make and to theatrically release 
films; (2) for bidders purchasing either the television or film 
business, or both, identify who the buyer’s management team will 
be; and (3) in the case of a bidder seeking to have assumed and 
assigned to it the Netflix or Viacom distribution agreements, 
demonstrate the ability to comply with the technical requirements 
for films distributed under such agreement, to the extent that such 
requirements are already set forth in the Netflix or Viacom 
distribution agreements. 

Bidding Procedures, p. 7, fn. 3.  The Stalking Horse has failed to show that it will be adequately 

capitalized to make and theatrically release films.  It has also failed to identify who the 

management team will be.  Finally, it has failed to provide any information demonstrating the 
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ability to comply with the technical requirements for films distributed under the agreement.   

C. The Need for Further Adequate Assurance Regarding Viability of the Business 

52. The adequate assurance materials provided are so lacking as to be difficult to 

meaningfully address, except to point out that they provide nothing that could give Netflix any 

real assurance that the Stalking Horse will be able to provide quality films under the License 

Agreement.  In particular Netflix has not received information showing that the business is 

adequately capitalized, or that it will have a management team with the skills, experience, and 

industry connections to produce and distribute quality films.  

53. The only financial assurance provided is the abstract statement that the business 

will be capitalized through a rights offering with $60 million to $80 million.  As a threshold 

matter, this is not a meaningful assurance, because it is not binding.  Assuming, however, that 

these funds will be there, contract parties need to be provided information showing that this will 

actually be sufficient.  Presumably this would be in the form of some kind of budget or business 

plan.   

54. The issue of financial capacity has relevance to Netflix for two reasons.   

Clearly Netflix needs assurance that the business will be adequately capitalized to operate, and to 

produce  and distribute, content of a quality that is consistent with Netflix’s expectations under 

the License Agreements.   

55. Additionally, Relativity does have substantial financial obligations to Netflix 

under the Licenses agreements.  The indemnity provisions potentially require Relativity to 

provide a costly legal defense in the case of third party claims regarding rights to a film.  It is an 

essential and material component of the License Agreements that Netflix be protected from third 

party claims regarding the films it distributes.  The U.S. License Agreement also has certain 

“true-up” provisions regarding the license fees that could potentially require payment to Netflix 

of several million dollars following the end of each calendar year.   

56. Further, the issue regarding management is not an idle concern.  Production of 

films and distribution of films are two distinct fields that both require not only substantial 

expertise and experience, but also extensive connections in the industry.  Even to the extent the 
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Stalking Horse intends to keep current management in place, it is entirely unclear whether it will 

be able to.  Without knowing who the management team will be, including the people who will 

be responsible for both film production and theatrical distribution, Netflix cannot possibly be 

assured that the Stalking Horse will actually be able to perform under the Contract.    

D. Failure to Provide Adequate Assurance Regarding Yearly Minimums 

57. As described above, there is a looming issue as to the ability of Relativity or any 

buyer to meet the Yearly Minimum for 2015 under the U.S. License Agreement.  Relativity has 

provided only three films for 2015, and identified only one more that has actually been released 

theatrically in the United States and may potentially qualify under the agreement.  Although 

Relativity has identified four additional films for 2015 that may potentially qualify under the 

U.S. License Agreement, none of these have seen U.S. theatrical release, and the apparent 

indefinite postponement of planned release dates gives rise to substantial concerns regarding 

whether Debtors have the ability to produce and release films this year.   

58. Releasing the additional eight films required to meet the Yearly Minimum for 

2015 is not a trivial matter.  Under the terms of the U.S. License Agreement, these films 

generally need to be released to a minimum of either 400 or 600 simultaneous screens, 

depending on the type of film.  Accomplishing this would require negotiating a distribution 

agreement with one of the small number of major theater chains in the United States.  That, in 

turn would require that Relativity, or the buyer, be able to commit a substantial print and 

advertising budget for each film.  For certain films, the print and advertising budget for a film is 

as much as or more than the production cost.  Under the circumstances, it is clear that Relativity 

cannot do this.   

59. Whether or not the Stalking Horse, or any other buyer, has the ability to fund print 

and advertising for these films is, at this point, nothing more than speculation.  Even assuming 

the budget were there, the sale is not projected to close until October 20, on the Debtors’ clearly 

optimistic timeline.  A buyer will therefore have, at best, two months to negotiate theatrical 

distribution agreements for, market, and actually release films.  This increasingly seems highly 

unlikely. 
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60. Although the 2015 year is the most pressing, and most problematic, Netflix also 

must be shown adequate assurance that the Stalking Horse has the ability to not only produce and 

release films, but that it will have the capacity to produce films and release such films going 

forward.  

61. Further, the intent of the License Agreements was to provide Netflix a consistent 

flow of films of at least a certain quality.  Netflix had a reasonable expectation that Relativity 

would produce quality films for distribution, and that, to the extent it acquired titles for 

distribution, they would be of at least equivalent quality.  In entering into the License 

Agreements, Netflix was relying on the knowledge, skill, and track record of Relativity’s 

personnel to provide a level of quality.  The Debtor has done nothing to provide Netflix with 

assurances that it will receive not only the number of films required, but that the films received 

will be of the quality contemplated when the parties entered into the License Agreements.  

62. The burden is on the Debtor to provide adequate assurance regarding the ability of 

the Stalking Horse, or any other buyer, to meet the Yearly Minimums.  So far, nothing has been 

provided in this regard.  At a minimum, however, the concerns highlighted above demonstrate 

that before the Netflix contract can be assumed or assigned, Netflix must be provided a detailed, 

comprehensive, and credible plan for how Relativity’s obligations under the License Agreements 

can be met.  

E. Further Adequate Assurance Information Needed 

63. Before there can be a meaningful, substantive evaluation of whether Netflix has 

been provided adequate assurance, the Debtor must provide, with regard to the Stalking Horse or 

any other successful bidder, at a minimum: 

 A comprehensive list of who day-to-day management of the business will 

actually be, including but not limited to the people who will be responsible 

for both production of films and marketing and theatrical distribution of 

such films, and showing their experience and qualifications. 

 A meaningful and detailed business plan, showing that the buyer has a 

plan for stable, long-term operation of the business. 
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 A plan and other information showing that the buyer will actually be able 

to comply with the requirements under the U.S. License Agreement, 

including identifying specifically the films involved, how they will be 

theatrically released in 2015, and if applicable, documentation that the 

release will meet the requirement for number of screens.   

 A plan and other information showing that the buyer will actually be able 

to comply with the requirements under the License Agreements for 

subsequent years, and that it will be able to maintain the level of quality 

expected by Netflix when it entered into the License Agreements.  

 Information showing that the business will be adequately capitalized, 

including not just a number for a capital infusion, but also a meaningful 

budget showing that the business will have adequate capital to meet its 

expenses, including the substantial costs of marketing and theatrically 

releasing films.  

 Information regarding the capital and debt structure of the purchased 

business, to show that it will not be overleveraged and therefore prone to 

similar crises to the one that necessitated this filing.  

 Reliable information regarding the buyer’s long-term expectations to 

operate the business, or to market and re-sell.  

 Information demonstrating that the buyer will have the ability to comply 

with the technical requirements for films to be distributed under the 

License Agreements.   

V.  EXISTING DEFAULTS MUST BE CURED PRIOR TO ASSUMPTION 

64. In addition to providing adequate assurance of future performance, the Debtor 

must cure all existing defaults in connection with any assumption and assignment of the License 

Agreements.   

(1) Failure to Comply With Covenants and Warranties 

65. As set forth above, the License Agreements contain a number of material 
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warranty and covenant provisions, that all ultimately relate to protecting Netflix’s right to 

distribute the Relativity films without interference or interruption.  In particular, these require 

that Relativity maintain all necessary rights and authorizations as to the films, prevent any liens 

or encumbrances that might interfere with Netflix’s rights, and satisfy all third party obligations 

related to the films.   

66. It is well documented on the record in this case that various lenders, guilds, and 

other parties have asserted rights related to Relativity films, and that Relativity has defaulted on 

numerous financial obligations to such parties.  This is a material default, and Relativity must 

demonstrate how it can be cured as a condition to assumption and assignment of the License 

Agreements.  

(2) Additional Defaults 

67. Relativity has failed to deliver the Spanish andr Portuguese language assets for 

the film Beyond the Lights, as required under the Latin American License Agreement. 

68. It is the Debtors’ obligation to cure the above described defaults.  In connection 

with the Assumption Notice and the Sale Motion, the Debtor has clearly failed to make any 

meaningful effort to identify defaults or provide a proposal for curing them.  Until the Debtor 

provides a proposal for how these defaults will be cured in connection with the proposed 

assumption and assignment, Netflix cannot meaningfully respond.  

VI.  ATTEMPTS TO RESOLVE CONCERNS WITH THE STALKING HORSE 

69. Netflix has made efforts to address the concerns discussed above outside of Court.  

Specifically, at Netflix’s request, the Stalking Horse and Netflix have been engaged in 

discussions regarding the Stalking Horse’s proposal to assume the License Agreements and 

related issues.  Netflix does believe that the Stalking Horse has engaged in these discussions in 

good faith, and Netflix remains hopeful that they may lead to a resolution at least to the extent 

that the Stalking Horse is the successful bidder.   

VII.  LIMITED OBJECTION AND RESERVATION OF RIGHTS AS TO SALE 

70. Netflix objects to the sale proposed in the Sale Motion, to the extent that it 

contemplates assignment of the Netflix License Agreements as an asset to be purchased by the 
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Stalking Horse or other successful bidder.  Further, Netflix reserves all rights to raise prior to the 

sale hearing any further objections to the sale, or to assumption and assignment of the License 

Agreements to any party other than the Stalking Horse.  To the extent the Debtor is unable to 

provide sufficient adequate assurance as to the Stalking Horse or other successful bidder, as 

described above, prior to the sale hearing, Netflix will take the position that a determination 

regarding assumption and assignment of the License Agreements must be postponed.   

 

VIII.  CONCLUSION 

As set forth above, the Netflix License Agreements cannot be assumed and assigned as 

proposed in the Sale Motion.  As an initial matter, they simply cannot be assumed or assigned 

without Netflix’s consent, which it has not given.  Further, even if that were not the case, the 

Debtor has entirely failed to provide anything approaching adequate assurance of future 

performance by the Stalking Horse.  Unless and until Netflix consents to assignment, and is 

provided with meaningful, detailed adequate assurance appropriate to the size and scope of its 

License Agreements, the requested assumption and assignment must denied.  

Dated:  September 24, 2015 MCNUTT LAW GROUP LLP 
 
 
 
 By: /s/ Shane J. Moses 
 Shane J. Moses, Esq. 

McNutt Law Group LLP 
219 9th Street 
San Francisco, CA  94103 
Tel: (415) 995-8475 
Fax.: (415) 995-8487 
 
Attorneys for Netflix, Inc. 
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