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Jeffrey W. Bieszczak, Esq.
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Cincinnati, OH 45202
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

____________________________________
: Chapter 11

In re: :
: Case No. 15-11989 (MEW)

RELATIVITY FASHION, LLC, et al., : (Jointly Administered)
:

Debtors. :
: :

____________________________________:

LIMITED OBJECTION OF A&E TELEVISION NETWORKS, LLC TO DEBTORS’
PROPOSED ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS

A&E Television Networks, LLC (“AETN”), by and through its undersigned counsel,

respectfully submits this Limited Objection of A&E Television Networks, LLC to Debtors’

Proposed Assumption and Assignment of Executory Contracts (this “Limited Objection”), which

proposed assumption and assignment is sought pursuant to the Debtors’ Motion1 [Dkt. No. 25],

the Bid Procedures Order (defined below) and the Notices of Assignment and Cure (defined

below).2

In support of this Limited Objection, AETN respectfully states and represents as follows:

1 Capitalized terms not otherwise defined herein shall have the meaning assigned to them in the Bid Procedures
Order or the Notices of Assignment and Cure, as applicable.

2 The Debtors’ counsel agreed to extend AETN’s deadline to object to the proposed assumption and assignment
through September 22, 2015.
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Procedural and Factual Background

1. On September 1, 2015, the Court entered its Amended Order (A) Establishing Bid

Procedures for the Sale of Substantially All of the Debtors’ Assets, (B) Approving Stalking

Horse APA and Bidding Protections, and (C) Granting Certain Related Relief [Dkt. No. 369]

(the “Bid Procedures Order”). The Bid Procedures Order was entered in connection with the

Motion.

2. Pursuant to Paragraph 15 of the Bid Procedures Order, the Debtors were required

to file and serve on certain non-Debtor contract counterparties individualized Notices of

Assignment and Cure, in the form attached to the Bid Procedures Order as Annex 3, detailing the

executory contracts proposed to be assumed and assigned pursuant to the Stalking Horse APA.

3. According to Affidavits of Service filed on behalf of the Debtors [Dkt. Nos. 414

and 527], the Debtors served on AETN by First Class U.S. Mail an initial Notice of Assignment

and Cure on September 3, 2015 and September 4, 2015, and a later Notice of Assignment and

Cure on September 16, 2015 (collectively, the “Notices of Assignment and Cure”). The Notices

of Assignment and Cure reference a “Contract and Cure Schedule”. Numerous contracts

between the Debtors and AETN were included in the initial Contract and Cure Schedule, and one

additional contract was included in a supplemental Contract and Cure Schedule (collectively, the

“Contract Schedule”).

4. According to the Notices of Assignment and Cure and the Contract Schedule, the

Debtors propose to assume and assign to the Stalking Horse Bidder or an as-yet unidentified

other Successful Bidder no less than 240 contracts to which AETN is a counterparty. AETN
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hereby objects to the proposed assumption and assignment of the following eight contracts (the

“Contracts”)3:

Debtor Counterparty Identifying Number Document
Description

Relativity REAL LLC
dba Relativity Television

Bio PAC ID# 24559
(Original
Contract)/27589
(Amendment #7)

Production
Agreement

RELATIVITYREAL,
LLC dba Relativity
Television

LFT/PAC ID# 26616 Development Services
Agreement

Relativity REAL LLC
dba Relativity Television

History PAC ID#
26810

Production
Agreement

Relativity Real, LLC dba
Relativity Television

fyi PAC ID# 27252 Development Services
Agreement

RELATIVITYREAL,
LLC dba Relativity
Television

Lifetime PAC ID#
27986

Development Services
Agreement

RELATIVITYREAL,
LLC dba Relativity
Television

PAC ID# 28162 Draft Development
Services Agreement4

Relativity REAL LLC
dba Relativity Television

Lifetime PAC ID#
28203

Draft Production
Agreement

RELATIVITYREAL,
LLC dba Relativity
Television

PAC ID# 28343 Draft Development
Services Agreement

5. In general, and qualified in all respects by their actual terms and conditions, the

Contracts consist of various (a) development service agreements, pursuant to which the Debtor

party agreed to present and deliver to AETN concepts for television projects and development

materials, including, without limitation, a demo tape, and (b) production agreements, pursuant to

which the Debtor party agreed to produce television episodes and series.

3 In light of the confidential nature of the contents and subject matter of the Contracts, the Contracts have not been
attached hereto. AETN is willing to provide the Contracts to the Court in camera at the hearing on this Limited
Objection.

4 As to documents described as Drafts, AETN does not admit that such documents are legally enforceable
agreements, but rather reserves all rights with respect thereto.
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6. The services to be rendered by the Debtor counterparties under the Contracts are

of a special, unique, creative and intellectual character, requiring vision, creativity and discretion

in order to create the desired “look and feel” of the program concepts and productions. AETN

has developed a level of trust and confidence in the Debtor counterparties’ creative abilities,

which are manifested through the specific producers, directors, artists, and production personnel

employed by the Debtor counterparties in relation to performance of the Contracts. Accordingly,

each of the Contracts expressly prohibits the assignment or delegation of the Debtor

counterparties’ obligations under the Contracts without having first obtained AETN’s prior

written consent, and expressly provides that any attempted assignment or delegation that does

not comply with the anti-assignment provision is deemed null and void ab initio. Attached

hereto as Exhibit A are excerpts from each of the Contracts setting forth the actual anti-

assignment language therefrom.

7. Through the Notices of Assignment and Cure, the Debtors propose to assume and

assign the Contracts, and all of the Debtor counterparties’ obligations thereunder, to the Stalking

Horse Bidder or any other as-yet unidentified third party who is the Successful Bidder at the

Auction, without having first obtained the prior written consent of AETN.

8. According to the Stalking Horse Bidder’s “Adequate Assurance Package”,

referenced and incorporated via hyperlink in the Bid Procedures Order (the “Adequate Assurance

Package”), the Stalking Horse Bidder is a newly-formed, special purpose vehicle, with “no

operating history”, whose purchase consideration consists of a credit bid, cash and assumption of

certain liabilities.

9. AETN has not provided the contractually-required consent to the assumption and

assignment of the Contracts. In addition, the Debtors have failed to provide adequate assurance
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to AETN of the Stalking Horse Bidder’s (or any other potential bidder’s), ability to provide

production and development services of commensurate quality and character as the Debtor

counterparties, or its financial wherewithal to perform the Contracts. Until and unless AETN

consents and the Debtors provide such adequate assurance of future performance, the Court

should sustain this Limited Objection and prohibit the Debtors from assuming and assigning the

Contracts to anyone.

Limited Objection

10. AETN objects to the proposed assumption and assignment of the Contracts for the

following reasons:

(a) The anti-assignment provision of each Contract prohibits the assignment of

the Contracts without AETN’s prior written consent, and AETN has not given its

consent;

(b) The Contracts constitute personal services contracts that cannot be assumed

or assigned without AETN’s prior consent pursuant to Section 365(c) of the Bankruptcy

Code; and

(c) Even if the Court determines that the Contracts are assumable and assignable

without AETN’s prior consent, adequate assurance of future performance of the

Contracts has not been provided, contrary to Section 365(f)(2) of the Bankruptcy Code.

A. The Anti-Assignment Provision of Each Contract Prohibits the Assignment of the
Contracts Without AETN’s Prior Written Consent.

11. Under New York state law5, anti-assignment provisions are enforceable so long as

the contract contains specific language indicating that the assignee receives no rights from an

improper assignment or that such an assignment is void. See BSC Assocs. v. Leidos, Inc., No.

5 All of the Contracts are governed by and to be construed in accordance with the laws of the State of New York.
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3:14-cv-00645, 2015 U.S. Dist. LEXIS 18597 (N.D.N.Y. Feb. 17, 2015), citing Wheelabrator

Techs. Of N. Am., Inc. v. Fin. Sec. Assurance of Okla., Inc., No. 88 Civ. 7623, 1990 U.S. Dist.

LEXIS 15276 (S.D.N.Y. Nov. 15, 1990). Each of the Contracts includes an anti-assignment

provision expressly prohibiting assignment, delegation or sublicensing of the Debtor

counterparties’ respective obligations to third parties, such as the Stalking Horse Bidder, without

AETN’s prior written consent, as well as an express statement that assignments in derogation of

the anti-assignment provision are null and void ab initio. Accordingly, unless AETN provides

the necessary consent (which it is not prepared to provide without further information and

assurances as to the identities and qualifications of the individuals who are to perform under the

Contracts on behalf of the assignee), the Court should deny the Debtors’ proposed assignment of

their obligations under the Contracts to the Stalking Horse Bidder or any other Successful

Bidder.

12. Section 2.7(a) of the Stalking Horse APA provides, in relevant part, that:

Non-Assignment of Assets. (a) [The Stalking Horse APA] will not … effect the
assignment or transfer of any Purchased Asset [including the Contracts] if (i) an
attempted assignment thereof, without the approval, authorization or consent of
… any third party thereto … would constitute a breach thereof or in any way
adversely affect the rights of Purchaser thereunder and (ii) the Bankruptcy Court
has not entered an Order providing that such [consent] is not required. …

Stalking Horse APA at 21. Based on the anti-assignment provisions of the Contracts, an

attempted assignment without the necessary consent by AETN would constitute a breach of the

Contracts. Therefore, the Debtors would be required to rely on clause (ii) of Section 2.7(a) in

any effort to assign the Contracts. However, the Court should not enter an order providing that

AETN’s consent is not required because, under Section 365(c) of the Bankruptcy Code, each

Contract constitutes a personal services contract that cannot be assumed or assigned without

AETN’s consent.
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B. The Contracts are Personal Services Contracts and Cannot Be Assumed or
Assigned Without AETN’s Consent Pursuant to Section 365(c) of the Bankruptcy Code.

13. Section 365(c) of the Bankruptcy Code provides, in relevant part:

The Trustee may not assume or assign any executory contract or unexpired lease
of the debtor, whether or not such contract or lease prohibits or restricts
assignment of rights or delegation of duties, if—

(1)
(A) applicable law excuses a party, other than the debtor, to such
contract or lease from accepting performance or from rendering
performance to an entity other than the debtor or the debtor in possession,
whether or not such contract or lease prohibits or restricts assignment of
rights or delegation of duties; and

(B) such party does not consent to such assumption or assignment[.]

* * *

14. Under Section 365(c) of the Bankruptcy Code and applicable New York law,

contracts for personal services are not assignable without the counterparty’s consent. See

Creator’s Way Assoc. Labels, Inc. v. Mitchell (In re Mitchell), 249 B.R. 55 (Bankr. S.D.N.Y.

2000), citing Paige v. Faure, 229 N.Y. 114, 127 N.E. 898, 899 (N.Y. 1920); Holland v.

Fahnestock & Co., 210 F.R.D. 487 (S.D.N.Y. 2002); Preferred Oncology Networks of Am., Inc.

v. Bottino, 1997 U.S. Dist. LEXIS 7607 (S.D.N.Y. May 28, 1997) (providing a collection of

concurring New York state court cases). Corporations may be the subject of personal services

contracts. See Monumental Blunders, Inc. v. CBS Corp., No. 00 CIV. 220 (DLC), 2000 U.S.

Dist. LEXIS 8323 (S.D.N.Y. 2000) (contract between corporations for the personal services of a

counterparty’s employee); Nassau Hotel Co. v. Barnett & Barse Corp., 162 A.D. 381, 384 (N.Y.

App. Div. 1914), aff’d 212 N.Y. 568 (1914).

15. The Contracts are undoubtedly in the nature of personal services contracts. See

Ford, Bacon & Davis, Inc. v. Holahan, 311 F.2d 901, 904 (5th Cir. 1962) (finding that personal
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services contracts involve services that are “not merely mechanical [and] capable of successful

completion by someone picked at random, or necessarily by other firms engaged in the same

type of business.”) The development of television programming is an inherently creative and

artistic enterprise. Conceptualizing and producing a television program involves, inter alia,

producing a cohesive and sustainable series strategy, making casting and location decisions,

scriptwriting, filming and film editing, and other tasks that rely upon the creativity, vision and

skill of the individuals and entities retained to perform the work.

16. AETN trusts the experience and vision of Relativity’s television development

personnel, whose abilities cannot be readily replicated by a generic purchaser of the Debtors’

assets, much less a purchaser with no demonstrable experience in television program production.

Allowing the proposed assumption and assignment of the Contracts would potentially replace the

Debtor counterparties’ seasoned television development professionals with individuals wholly

unprepared for the challenges of producing television programming. Under Section 365(c) of the

Bankruptcy Code and the other applicable law cited above, the Contracts are clearly

quintessential personal service contracts that cannot be assumed and assigned without AETN’s

prior consent.

C. The Debtors Have Failed to Provide Adequate Assurance of Future Performance by
the Stalking Horse Bidder or Any Other Potential Assignee As Required by Section 365(f)
of the Bankruptcy Code.

17. Section 365(f)(2) of the Bankruptcy Code provides, in relevant part:

The trustee may assign an executory contract or unexpired lease of the debtor
only if—

(A) the trustee assumes such contract or lease in accordance with the
provisions of this section; and
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(B) adequate assurance of future performance by the assignee of such
contract or lease is provided, whether or not there has been a default in
such contract or lease.

18. Section 365(f)(2) of the Bankruptcy Code requires adequate assurance of future

performance by the proposed assignee as a condition to the assumption and assignment of the

Contracts. See In re Willis Motors, Inc., 133 B.R. 297, 302 (Bankr. S.D.N.Y. 1991). In order to

demonstrate adequate assurance of future performance, the assignee must show that it possesses

the necessary skills and abilities to perform its contractual obligations. See In re Bygaph,

56 B.R. 596, 605 (Bankr. S.D.N.Y. 1986) (noting the importance of a restaurant purchaser’s

experience as a restaurant owner-operator as adequate assurance of future performance of

contract involving a new restaurant).

19. The information provided to date by the Debtors and the Stalking Horse Bidder

with respect to assurance of future performance is woefully inadequate. The Adequate

Assurance Package provides general statements and calculations regarding the value of the

Stalking Horse Bid and a snapshot of the amount of its obligations, but no cash flow projections

or other information supporting the Stalking Horse Bidder’s financial ability to operate the

business or perform the Contracts.

20. But there is even a more fundamental flaw in the tendered adequate assurance of

future performance than the meager information provided regarding the Stalking Horse Bidder’s

financial wherewithal to perform the Contracts. Here, the most critical component of adequate

assurance of future performance is a demonstration that the Stalking Horse Bidder is qualified to

perform the substance of the Contracts: television program conceptualization and production.

The Stalking Horse Bidder concedes in the Adequate Assurance Package that it has no

operational experience. The owners of the Stalking Horse (certain current lenders to the
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Debtors) are described, but no mention is made of the identity of the Stalking Horse Bidder’s

anticipated key employees or television production personnel if it becomes the Successful

Bidder. The Adequate Assurance Package is completely silent as to the Stalking Horse Bidder’s

ability to produce television programming and perform the Contracts to AETN’s satisfaction.

21. No showing has been made that the Stalking Horse Bidder can perform its

obligations under the Contract. The Stalking Horse Bidder is not in the television or film

production industry. It is incumbent on the Debtors and the Stalking Horse Bidder to come

forward with information as to whether the Debtors’ employees who provide the creative, artistic

and other services under the Contracts will be employed by the Stalking Horse Bidder (or

another Successful Bidder) following the consummation of the Sale. While Section 9.1 of the

Stalking Horse APA provides that the Stalking Horse Bidder will offer employment to all

“Employees who are actively at work on the Closing Date or who are on approved maternity

leave”, no assurances have been provided that the employees who are critical to fulfilling the

personal services under the Contracts will accept such offer of employment (nor have any

assurances been provided that any other potential Successful Bidder will make the same offer).

Without retaining such individuals or entities, the Stalking Horse Bidder, or any ultimate

Successful Bidder, cannot provide any assurance that it is capable of discharging its assumed

obligations under the Contracts.

22. Until adequate assurance of future performance by the Stalking Horse Bidder or

any other Successful Bidder is provided, the Debtors cannot satisfy the requirements of Section

365(f)(2) and must not be permitted to assume and assign the Contracts.
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Reservation of Rights

23. AETN reserves the right to amend or supplement this Limited Objection as

appropriate and/or file a further objection to the assumption and assignment of the Contracts and

all other executory contracts to which AETN is a counterparty. AETN further reserves the right

to amend or supplement this Limited Objection and/or file an additional objection once a

Successful Bidder is identified and upon the provision of any further proposed adequate

assurance of future performance by the Stalking Horse Bidder or any other Successful Bidder.

AETN reserves the right to file a separate contested matter or adversary proceeding as necessary

to timely resolve any disputes related to any executory contracts to which AETN is a

counterparty.

WHEREFORE, AETN respectfully requests that the Court sustain this Objection and

deny the Debtors’ request to assume and assign the Contracts to the Stalking Horse Bidder or any

other Successful Bidder until the Debtors:

A. provide adequate assurance of future performance under the Contracts acceptable to

AETN; and

B. obtain AETN’s prior written consent to the assumption and assignment.

[Signature Page Follows]
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Respectfully submitted,

/s/ Jeffrey A. Marks
Jeffrey A. Marks, Esq. (OH # 0012273)
Jeffrey W. Bieszczak, Esq. (OH # 0090680)
Admitted Pro Hac Vice
Vorys, Sater, Seymour and Pease LLP
301 East Fourth Street
Great American Tower, Suite 3500
Cincinnati, OH 45202
Telephone: (513) 723-4000
Facsimile: (513) 852-8491
Email: jamarks@vorys.com
Email: jwbieszczak@vorys.com

Counsel for A&E Television Networks, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on September 22, 2015, a true and correct copy of the foregoing

Limited Objection of A&E Television Networks, LLC to Debtors’ Proposed Assumption and

Assignment of Executory Contracts was filed and served electronically via the Court’s CM/ECF

System upon those who are registered to receive electronic notice, including true and correct

hard copies served by overnight mail upon:

1. The Chambers of the Honorable Michael E. Wiles, United States Bankruptcy

Court for the Southern District of New York, One Bowling Green, New York, NY 10004.

2. The Office of the United States Trustee for the Southern District of New York,

201 Varick Street, Suite 1006, New York New York 10014, (Attention: Susan Golden), such

copy being served on the Clerk for transmission to the United States Trustee pursuant to Local

Rule 9070-1(a).

/s/ Jeffrey A. Marks
Jeffrey A. Marks, Esq. (OH # 0012273)
Jeffrey W. Bieszczak, Esq. (OH # 0090680)
Admitted Pro Hac Vice
Vorys, Sater, Seymour and Pease LLP
301 East Fourth Street
Great American Tower, Suite 3500
Cincinnati, OH 45202
Telephone: (513) 723-4000
Facsimile: (513) 852-8491
Email: jamarks@vorys.com
Email: jwbieszczak@vorys.com

Counsel for A&E Television Networks, LLC
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EXHIBIT A

Identifying Number Anti-Assignment Provision
Bio PAC ID# 24559 (Original Contract)/27589
(Amendment #7)

“Producer shall not assign its rights or delegate
its obligations hereunder, in whole or in part,
without AETN’s prior written consent except
that Producer shall have the right to assign its
right(s) to an affiliate for production purposes,
subject to AETN’s prior written consent (such
consent not to be unreasonably withheld or
delayed); provided that Producer shall at all
times remain primarily liable to AETN
hereunder. Any assignment or delegation or
attempted assignment in derogation of the
foregoing shall be null and void ab initio.”
[From Bio PAC ID# 24559]

LFT/PAC ID# 26616 “Developer shall not assign or sublicense this
Agreement, in whole or in part, without
AETN’s prior written consent (except that
Develop may assign its rights to receive
moneys hereunder and may also assign its
obligations hereunder to a parent company
(i.e., one that owns a majority share) or to a
wholly-owned subsidiary or affiliate under
common control for production purposes);
provided that Developer shall at all times
remain primarily liable to AETN hereunder.
Any assignment or delegation (or attempted
assignment or delegation) in derogation of the
foregoing shall be deemed null and void ab
initio.”

History PAC ID# 26810 “Producer shall not assign its rights or delegate
its obligations hereunder, in whole or in part,
without AETN’s prior written consent except
that Producer shall have the right to assign its
right(s) to an affiliate, or to any successor
entity or other party acquiring all or
substantially all of the business or assets of
Producer for production purposes, subject to
AETN’s prior written consent (such consent
not to be unreasonably withheld or delayed);
provided that Producer shall at all times remain
primarily liable to AETN hereunder. Any
assignment or delegation or attempted
assignment in derogation of the foregoing shall
be null and void ab initio.”

15-11989-mew    Doc 586    Filed 09/22/15    Entered 09/22/15 17:25:54    Main Document  
    Pg 14 of 16

Dea
dl

in
e.c

om



-2-

Fyi PAC ID# 27252 “Developer shall not assign or sublicense this
Agreement, in whole or in part, without
AETN’s prior written consent (except that
Develop may assign its rights to receive
moneys hereunder and may also assign its
obligations hereunder to a parent company
(i.e., one that owns a majority share) or to a
wholly-owned subsidiary or affiliate under
common control for production purposes);
provided that Developer shall at all times
remain primarily liable to AETN hereunder.
Any assignment or delegation (or attempted
assignment or delegation) in derogation of the
foregoing shall be deemed null and void ab
initio.”

Lifetime PAC ID# 27986 “Developer shall not assign or sublicense this
Agreement, in whole or in part, without
AETN’s prior written consent (except that
Develop may assign its rights to receive
moneys hereunder and may also assign its
obligations hereunder to a parent company
(i.e., one that owns a majority share) or to a
wholly-owned subsidiary or affiliate under
common control for production purposes);
provided that Developer shall at all times
remain primarily liable to AETN hereunder.
Any assignment or delegation (or attempted
assignment or delegation) in derogation of the
foregoing shall be deemed null and void ab
initio.”

PAC ID# 28162 “Developer shall not assign or sublicense this
Agreement, in whole or in part, without
AETN’s prior written consent (except that
Developer may assign its rights to receive
moneys hereunder). Any assignment or
delegation (or attempted assignment or
delegation) in derogation of the foregoing shall
be deemed null and void ab initio.”

Lifetime PAC ID# 28203 “Producer shall not assign its rights or delegate
its obligations hereunder, in whole or in part,
without AETN’s prior written consent except
that Producer shall have the right to assign its
right(s) to an affiliate, or to any successor
entity or other party acquiring all or
substantially all of the business or assets of
Producer for production purposes, subject to
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AETN’s prior written consent (such consent
not to be unreasonably withheld or delayed);
provided that Producer shall at all times remain
primarily liable to AETN hereunder. Any
assignment or delegation or attempted
assignment in derogation of the foregoing shall
be null and void ab initio.”

PAC ID# 28343 “Developer shall not assign or sublicense this
Agreement, in whole or in part, without
AETN’s prior written consent (except that
Developer may assign its rights to receive
moneys hereunder). Any assignment or
delegation (or attempted assignment or
delegation) in derogation of the foregoing shall
be deemed null and void ab initio.”
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