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In re: 

RELATIVITY FASHION, LLC, et al. 

Debtors. 
 

Case No. 15-11989-MEW 

Chapter 11 

(Jointly Administered) 

 
 

OBJECTION OF BRETT RATNER AND RAT ENTERTAINMENT, INC. TO 
DEBTORS’ MOTION TO SELL SUBSTANTIALLY ALL OF THEIR ASSETS 

Brett Ratner (“BR”) and Rat Entertainment, Inc. (“REI”, and collectively, “Ratner”), 

hereby submit Ratner’s Objection to the proposed sale of assets (the “Sale”) described in 

Debtors’ Motion for (I) an Order (A) Establishing Bid Procedures for the Sale of Substantially 

all of the Debtors’ Assets, (B) Approving Stalking Horse APA and Bidding Protections, and (C) 

Granting Certain Related Relief and (II) an Order (A) Approving the Sale of Substantially All of 

the Debtors’ Assets Free and Clear of Liens, Claims, Encumbrances and Other Interests, (B) 

Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired 

Leases Related Thereto, and (C) Granting Certain Related Relief [Docket No. 25] (the “Sale 

Motion”).  In support of his Objection, Ratner respectfully states as follows: 

INTRODUCTION 

1. Brett Ratner is a prominent producer/director of films and television shows, 

having produced or directed numerous titles including, “Hercules,” “ Horrible Bosses I & II,” 
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73469-00002/2454094.8  2 

“The Rush Hour Series,” “X-Men, the Last Stand,” “Red Dragon,” and “Prison Break,” among 

many others.   

2. Ratner on one hand, and Relativity Media LLC, Relativity Rogue, LLC, Season of 

the Witch LLC, Snow White Productions, LLC and Relativity Development, LLC (individually 

and collectively, “Relativity”) are party to that certain Settlement Agreement and Release which 

relates to disputes regarding between Ratner and Relativity regarding various motion pictures, 

including Mirror Mirror, Catfish, and Skyline (the “Ratner Settlement Agreement”).  

Incorporated by reference into the Ratner Settlement Agreement are Ratner’s executive producer 

agreement with respect to the motion picture Catfish (the “Ratner Catfish Agreement”), Ratner’s 

executive producer agreement with respect to the motion picture Skyline (the “Ratner Skyline 

Agreement”) and a deal term sheet with respect to Mirror Mirror (the “Ratner MM 

Agreement”).   Ratner and Mothership Films, Inc. are also party to an agreement dated as of July 

30, 2009 relating to the motion picture Movie 43 (the “Ratner Movie 43 Agreement”, and 

together with the Ratner Settlement Agreement, the Ratner Catfish Agreement the Ratner 

Skyline Agreement and the Ratner MM Agreement, the “Ratner Agreements”).   

3. Ratner objects to the Sale as it relates to or potentially impacts the assets Mirror 

Mirror, Catfish, Skyline and Movie 43 and the Ratner Agreements, for the following reasons. 

4. First, although the film Mirror Mirror is listed as an asset to be sold to the 

Stalking Horse Bidder, the Ratner MM Agreement and the Ratner Settlement Agreement have 

been omitted from the list of contracts to be assumed and assigned.  Therefore, it is unclear what 

is actually being sold, and how Ratner’s rights will be impacted by such sale. 

5. Second, although the Sale Motion purports to sell substantially all of the Debtors’ 

assets, the motion picture Skyline is not listed as an asset that will be sold to the Stalking Horse 

Bidder.  Nonetheless, the Ratner Skyline Agreement – which entitles Ratner to producer credits 

for Skyline and profit participation payments – is listed on the September 16 Cure Notice (as 

defined below).  It is thus not clear how Ratner’s rights in Skyline and under the Ratner Skyline 

Agreement will be impacted by the sale.  
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6. Third, the Ratner Movie 43 Agreement entitles Ratner to director credit and profit 

participation.  Movie 43 is listed as an asset to be sold to the Stalking Horse Bidder, but the 

Ratner Movie 43 is not listed on either of the Contract Notices (defined below).  Therefore, 

Ratner has insufficient information to permit an understanding of how Ratner’s rights in Movie 

43 and under the Ratner Movie 43 Agreement will be impacted by the sale.  

7. Fourth, Ratner and the Debtors are party to the Ratner Catfish Agreement, which 

includes, among other things, first opportunity rights to the television show Catfish.  Ratner is 

informed and believes that the television show Catfish may be among the most valuable assets of 

the Debtors.   However, although the Ratner Catfish Agreement was added to the September 16 

Contract Notice, the television show Catfish does not appear among the assets being sold to the 

Stalking Horse Bidder.  Therefore, it is still unclear what, if anything, relating to Catfish is 

actually being sold and how Ratner’s rights under the Ratner Catfish Agreement will be 

impacted by the sale.  

8. Fifth, to the extent that Debtors seek to sell assets relating to Mirror Mirror, the 

Catfish Series (as defined below), Skyline and/or Movie 43, the Debtors cannot sell free and clear 

of Ratner’s first opportunity and producer and director credit rights because Debtors cannot 

satisfy any of the five (5) conditions for such sale as set forth in Bankruptcy Code section 363(f). 

9. Sixth, the information provided to demonstrate adequate assurance of future 

performance by the Stalking Horse Bidders is inadequate. 

THE RATNER AGREEMENTS   

10. As discussed, Ratner is a party to a number of agreements with the Debtors.   

Each of these agreements is discussed in general terms below. 

11. Pursuant to the Ratner MM Agreement, Ratner was required to provide producer 

services for, among others, the motion picture ultimately entitled Mirror Mirror, and to maintain 

confidentiality of the specific terms of the Ratner MM Agreement and the Ratner Settlement 

Agreement.  Ratner is entitled to receive a producer credit, first opportunity rights, and a profit 
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73469-00002/2454094.8  4 

participation as set forth in the Exhibits to the Ratner MM Agreement, each of which is 

incorporated by reference into, and made a part of, the Ratner MM Agreement.1    

12. Pursuant to the Ratner Skyline Agreement, Ratner was to provide producer 

services for the motion picture Skyline, and is entitled to receive a producer credit and a profit 

participation as provided for in the Ratner Settlement Agreement and the Ratner Skyline 

Agreement and the Exhibits thereto.   

13. Under the Ratner Movie 43 Agreement, BR was to provide directing services for 

a short film referred to as Movie 43 and was granted, among other things, a directing credit and 

the profit participation described in the Ratner Movie 43 Agreement and the exhibits thereto.    

14. Finally, Ratner is party to a letter agreement dated February 26, 2010 with 

Relativity Rogue, LLC with respect to a property called Catfish (as previously defined, the 

“Catfish Agreement”).   Under the Catfish Agreement, Ratner was to provide Executive 

Producer services for the motion picture entitled Catfish and was granted, among other things, 

first opportunity rights as it relates to any television series based upon Catfish  (hereinafter, the 

“Catfish Series”).   

OBJECTION 

A. Mirror Mirror and Movie 43 Cannot be Sold Unless the Applicable Ratner 

Agreements are also Assumed and Assigned. 

15. The Ratner Settlement Agreement, the Ratner MM Agreement, and the Ratner 

Movie 43 Agreement are executory contracts and cannot be assumed and assigned without the 

provision to Ratner of adequate notice of the proposed assumption, adequate notice of the 

proposed cure amount, and an opportunity to object.  While the term “executory contract” is not 

defined in section 365 of the Bankruptcy Code, the Second Circuit has characterized such a 

contract “as one on which performance remains due to some extent on both sides.”  COR Route 5 

                                                 
1 The Ratner Agreements contain a confidentiality provision requiring both parties to maintain confidentiality of the 
specific terms of the agreements.   As a result, and due to the short time frame for objecting and the fact that the 
Debtors already have copies of the Ratner Agreements, Ratner has not filed the Ratner Agreements with the Court in 
connection with this Objection.   If the Debtors were agreeable, Ratner would stipulate to the filing of the Ratner 
Agreements under seal. 
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Company, LLC v. Penn Traffic Co. (In re Penn Traffic Co.), 524 F.3d 373, 379 (2d Cir. 2008) 

(citing Eastern Air Lines, Inc. v. Ins. Co. of Pa. (In re Ionosphere Clubs, Inc.), 85 F.3d 992, 998–

99 (2d Cir. 1996)) (internal quotation marks and citations omitted).  The Second Circuit, in In re 

Penn Traffic Co., stated that with regard to the question of how much performance must be 

outstanding for a contract to be treated as executory under section 365, “most courts and scholars 

look to the standard first articulated by Professor Vernon Countryman in his seminal 1973 law 

review article regarding treatment of contracts under the former Bankruptcy Act-i.e., that an 

executory contract is one ‘under which the obligation of both the bankrupt and the other party to 

the contract are so far unperformed that the failure of either to complete performance would 

constitute a material breach excusing performance of the other.’”  Id. (quoting Vern Countryman, 

Executory Contracts in Bankruptcy: Part I, 57 Minn. L. Rev. 439, 460 (1973) and citing Collier 

on Bankruptcy ¶ 365.02[1] (15th ed. rev. 2007)).  However, the Countryman test is not the only 

test.  Some courts apply a “functional approach.”  “Some courts have suggested that the inquiry 

into whether there remain unperformed duties on both sides of a contract is too restrictive and 

that, instead, the inquiry should be into whether the debtor has unperformed duties that the 

trustee may elect to perform or breach, depending upon which will result in the best value for the 

estate.”  3 A. Resnick and H. Sommer, eds., COLLIER ON BANKRUPTCY ¶ 365.02[2][a] (16th ed. 

rev. 2015) (citing Martin Bros. Toolmakers, Inc. v. Industrial Dev. Bd. (In re Martin Bros. 

Toolmakers, Inc.), 796 F.2d 1435 (11th Cir. 1986); Cohen v. Drexel Burnham Lambert Group, 

Inc. (In re Drexel Burnham Lambert Group, Inc.), 26 C.B.C.2d 1128, 138 B.R. 687 (Bankr. 

S.D.N.Y. 1992) and Westbrook, A Functional Analysis of Executory Contracts, 74 Minn. L. Rev. 

227 (1989)).   “Despite their suggestions, however, no circuit has rejected the Countryman test 

outright in favor of the functional analysis.”  Id. (citing cases).  In the Southern District of New 

York, bankruptcy courts follow “both the Countryman test and the functional approach.”  In re 

Majestic Capital, Ltd., 463 B.R. 289, 301 (Bankr. S.D.N.Y. 2012). 

16.  The Ratner Settlement Agreement, the Ratner MM Agreement and the Ratner 

Movie 43 Agreement are all executory contracts under either the Countryman test or the 
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73469-00002/2454094.8  6 

functional approach.  Performance is still required by parties on both sides.   Moreover, the 

Debtors have continuing material performance obligations in the form of the payment of profit 

participation and the requirement to provide producer credit and first opportunity rights.  

Accordingly, pursuant to either the Countryman test or the functional approach, these agreements 

are executory. 

17. In connection with the Sale Motion, and in accordance with the Bidding 

Procedures Order, the Debtors filed the Notice of Filing Second and Amended Asset Purchase 

Agreement and Form of Sale Order [Docket No. 348].  The assets that may potentially be sold 

pursuant to the Sale Motion are listed on Schedule 2.1(b) of the Amended Stalking Horse APA 

(the “Asset Schedule”).  The Asset Schedule lists Mirror Mirror and Movie 43 as two of the 

motion pictures purportedly being sold by the Debtors to the Stalking Horse Bidder.   See Docket 

No. 348 at 84.  Similarly, on Schedule 5.9 of the Amended Stalking Horse APA, copyrights in 

the screenplay, picture and soundtrack of Mirror Mirror and the copyrights related to Movie 43 

are listed as assets being sold to the Stalking Horse Bidder.  See Docket No. 348, at 109, 111.  

However, the Ratner Settlement Agreement, the Ratner MM Agreement and the Ratner Movie 

43 Agreement, which are integral to the disposition of Mirror Mirror and Movie 43, were 

omitted from the Notice of (I) Proposed Assumption and Assignment and Unexpired Leases in 

Connection with Sale and (II) Associated Cure Costs filed by the Debtors on September 3, 2015 

(the “September 3 Contract Notice”), and from the additional  Notice of (I) Proposed Assumption 

and Assignment and Unexpired Leases in Connection with Sale and (II) Associated Cure Costs 

filed by the Debtors on September 16, 2015 (the “September 16 Contract Notice”, and 

collectively, the “Contract Notices”).  As a result, Ratner is unable to determine (a) which assets, 

if any, associated with Mirror Mirror and Movie 43 are actually being sold; and (b) how Ratner’s 

rights will be impacted by the sale.  2 
                                                 
2 While none of the Ratner Agreements were included on the September 3 Contract Notice, Ratner initially intended 
to file this Objection on or before September 17, 2015, i.e. within 14 day objection period prescribed by the 
September 3 Contract Notice.  The Debtors offered to extend the September 17, 2015 deadline until September 22, 
2015 so that the parties could discuss a possible resolution before the Objection was filed.   Ratner accepted the 
extension.  Ratner did not receive notice of the proposed assumption and assignment of the Ratner Skyline 
Agreement and the Ratner Catfish Agreement until at least the filing of the September 16 Contract Notice.  Thus, 

15-11989-mew    Doc 590    Filed 09/22/15    Entered 09/22/15 18:18:24    Main Document  
    Pg 6 of 14

Dea
dl

in
e.c

om



73469-00002/2454094.8  7 

18.  Mirror Mirror and Movie 43 cannot be sold unless the Ratner Settlement 

Agreement, the Ratner MM Agreement and the Ratner Movie 43 Agreement are assumed and 

assigned to the Stalking Horse Bidder, or other Successful Bidder, in connection with the sale.   

In order to do so, the amount owed to Ratner under the Ratner MM Agreement must be 

established and any defaults must be cured.    

19. By omitting the Ratner MM Agreement, the Ratner Settlement Agreements and 

the Ratner Movie 43 Agreement from the Contract Notices, the Debtors have raised several 

critical questions that must be answered before the Sale Motion can be approved.   Specifically: 

 Are the Debtors rejecting any of these agreements?   

 Is the Stalking Horse Bidder proposing to buy Mirror Mirror and Movie 43 

without honoring the terms of the Ratner MM Agreement, including Ratner’s 

profit participations?  

 Does the Stalking Horse Bidder not intend to honor Ratner’s right to producer and 

director credits or Ratner’s first opportunity rights to produce any sequel?   

 Do the Debtors not consider the applicable Ratner Agreements to be executory?    

 What about the rights of similarly situated third parties who have bargained for 

profit participations in this or other films or television shows?   Are all profit 

participations in Mirror Mirror, Movie 43 and other films or television shows 

being left behind?    

20. Further complicating the resolution of these critical issues is the Debtor’s Motion 

for Entry of Interim and Final Orders Authorizing Payment of Prepetition Residuals and 

Participations in the Ordinary Course of Business [Docket No. 10] (the “Profit Participation 

Motion”).   In the Profit Participation Motion, which was approved by the Court, the Debtors 

discussed the importance of paying profit participations in order to satisfy the real world business 

                                                                                                                                                             
any further objections regarding the assumption and assignment of the Ratner Skyline Objection and the Ratner 
Catfish Agreement may be timely filed until September 30, 2015, the date that is 14 days from the date of the 
September 16 Contract Notice.   
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73469-00002/2454094.8  8 

realities of competing on a go-forward basis in the film and television industry.  On that basis, 

the Debtors sought and obtained authority to pay such profit participations.   However, if the 

Contract Schedule is taken at face value, it would appear that the Debtors and the Stalking Horse 

Bidder do not intend to honor profit participations. 

21. As a result of these ambiguities, Ratner objects to the Sale Motion, the 

assumption and assignment of the Ratner Settlement Agreement, the Ratner MM Agreement, the 

Ratner Movie 43 Agreement and the sale of Mirror Mirror and Movie 43.  Ratner also reserves 

the right to file additional objections and make further argument based upon receipt of any 

clarifying positions to be taken by the Debtors and the Stalking Horse Bidder or any other 

Successful Bidder, as the impact of the sale on Ratner’s rights is not clear at this time.  

B. The Debtors Should be Required to Provide Real Evidence of the Amounts Owed to 

Ratner under the Ratner Agreements. 

22. Under the Ratner MM Agreement, the Debtors are required to provide an 

accounting to Ratner and are also contractually subject to audit.  As the party with access to the 

financial information needed to calculate the amount due, the Debtors should be required to 

demonstrate the amount due with the same rigor that would be required in a royalty audit.   

Conclusory financial statements, which can be altered with a simple keystroke, are not sufficient 

evidence.  To date, the Debtors have provided Ratner with only that certain Picture Distributable 

Receipts Statement for the film Mirror Mirror for the period ending September 30, 2013 (the 

“Statement”).   The Statement does not provide any meaningful information whatsoever, much 

less information which would permit Ratner to: (a) substantiate the revenues earned on Mirror 

Mirror and the fees and expenses charged to Mirror Mirror, (b) otherwise determine the 

amounts properly due and owing to Ratner under the Ratner MM Agreement; or (c) verify the 

Debtors’ contention that they have not yet recouped distribution costs and other expenses 

attributable to Mirror Mirror. 
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23. Specifically, and at a minimum, the Debtors should be required to provide the 

following documentary information which supports the Debtors’ contentions as to the amounts 

owed to Ratner under the Ratner MM Agreement, as set forth in the Statement. 

 
i. A detailed schedule supporting “US Theatrical” and “Non-Theatrical” receipts, as 

reported in the Statement. 
 

ii. Home video sub-distributor agreements (if applicable) and a statement to support 
the “US Home Video” receipts. 

 
iii. A detailed schedule of the US Television Licensee that ties to the “US 

Television” receipts on the Statement. 
 

iv. A detailed schedule of the Foreign licensees that ties to the “Foreign Territories”. 
 

v. Details for all “distribution costs” and “off the top” costs charged on the statement 
including without limitation:   agent costs, marketing, distribution, financing 
costs, residuals, and collection costs. 

 
vi. Copies of all key (top 3) replication, print, advertising, and other key vendor 

agreements utilized for the distribution of the film.  Also, please confirm that all 
discounts, rebates, bonuses and advances received by distributor from its vendors 
have been applied to the statement, if applicable. 

 
vii. Final cost of production summary that ties to the Statement 

 
viii. Supporting schedules relating to the financing costs, fees, interest, and overhead 

charged on negative costs reported in the Statement. 
 

ix. A schedule supporting the Third Party Payments reported in the Statement. 
 
x. Supporting documentation in connection with any tax credits reported in the 

Statement. 

24. Whether or not the Debtors decide that the Ratner MM Agreement is going to be 

assumed and assigned, the amounts due thereunder, if any, should be justified by, at a minimum, 

the documentation and analysis referenced above.   

25. The Debtors also have not provided Ratner with an accounting or audit relating to 

the profit participations that may potentially be owed pursuant to the Ratner Skyline Agreement 

(which the Debtors assert has a cure amount of $0) and pursuant to the Ratner Movie 43 
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Agreement.  Ratner objects to the designation of a $0 cure amount for the Ratner Skyline 

Agreement, and requests further and customary accounting for and documentation of the 

amounts that may be owing pursuant to the Ratner Skyline Agreement and the Ratner Movie 43 

Agreement.  

26. In addition, given the ambiguity created by the Sale Motion, its Exhibits and 

related filings, and the time constraints imposed by the deadlines for objection to the Sale Motion 

and the Contract Notices, Ratner reserves the right to supplement this objection in response to 

further documentation, if any, provided by the Debtors.3 

C. Ratner’s Objections Regarding the Assumption and Assignment of the Ratner 

Catfish Agreement, and the Sale of the Catfish Series. 

27. As discussed above, the Ratner Catfish Agreement is listed on the September 16 

Cure Notice, with a cure amount of $0.  The Debtors have breached the Catfish Agreement by 

failing to honor their obligations with respect to Ratner’s first opportunity rights.   Ratner does 

not believe this breach can be cured by monetary means, and further notes that the proposed cure 

amount of $0 certainly will not cure this default.  Ratner thus objects to the assumption and 

assignment of the Ratner Catfish Agreement. 

28. Further, Ratner is informed and believes that the Catfish Series is one of the 

Debtors’ more valuable properties.  Nevertheless, the Catfish Series is nowhere to be found in 

the list of assets set forth in the Schedules attached to the Stalking Horse APA.   Ratner reserves 

all rights regarding a further objection to the assumption and assignment of the Ratner Catfish 

Agreement and/or the sale of the Catfish Series pursuant to the Sale Motion, and requests 

clarification from the Debtors as to the impact of the sale on Ratner’s rights in the Catfish Series 

and the Debtors’ intended treatment of the Ratner Catfish Agreement and the Catfish Series. 

 

 

                                                 
3 In particular, Ratner reserves all rights to file further objections relating to the Ratner Catfish Agreement and the 
Ratner Skyline Agreement, and the sale of Movie 43 and the Catfish Series on or before the September 30, 2015 
objection deadline imposed by the September 16 Contract Notice.    

15-11989-mew    Doc 590    Filed 09/22/15    Entered 09/22/15 18:18:24    Main Document  
    Pg 10 of 14

Dea
dl

in
e.c

om



73469-00002/2454094.8  11 

D. The Debtors Cannot Sell Free and Clear of Ratner’s First Opportunity and 

Producer and Director Credit Rights Because they Cannot Satisfy the Requirements 

of Section 363(f). 

29. As discussed above, under his agreements with the Debtors, Ratner has: (a) first 

opportunity rights with respect to Mirror Mirror and the Catfish Series; (b) the right to producer 

credit on Mirror Mirror and Skyline; and (c) the right to director credit on Movie 43.  It is unclear 

whether the Sale Motion purports to sell any of these assets free and clear of these delineated 

rights of Ratner.   However, any attempt by the Debtors to do so would be prohibited by 

Bankruptcy Code section 363(f).  

30. Under section 363(f), the Debtors can sell free and clear of interests in property 

only if one of five conditions are met: 

(1) applicable nonbankruptcy law permits sale of such property free and clear of 
such interest;  

(2) such entity consents;  

(3) such interest is a lien and the price at which such property is to be sold is 
greater than the aggregate value of all liens on such property;  

(4) such interest is in bona fide dispute; or  

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest.  

31. None of these conditions are met here.  There is no state law basis for selling 

without honoring Ratner’s rights and Ratner does not consent to such a sale.  Further, there is no 

contention that these rights create a lien and in any event, the proposed sale price does not 

exceed the value of the liens on the assets to be sold.  There is also no bona fide dispute with 

respect to Ratner’s rights.  Finally, there is no basis upon which to compel Ratner to accept a 

money satisfaction in exchange for the first opportunity or producer and director credit rights.  

Rather, these rights represent unique and inherently irreplaceable commercial opportunities that 

cannot be reduced to money damages.   See, e.g., Dishi & Sons v. Bay Condos LLC, 510 B.R. 

696, 710-11 (S.D.N.Y. 2014).  (Where the proponent of a sale “has not suggested any other 

hypothetical proceedings by which the trustee could compel [interest holder] to accept a money 
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satisfaction in exchange for extinguishment of its interest, the Court holds that paragraph (5) 

does not authorize a sale free and clear of [interest holder’s] rights.”  Id. (citing In re Daufuskie 

Island Props., LLC, 431 B.R. 626, 637 (Bankr.D.S.C.2010) (noting that the burden is on the 

proponent of the sale to identify the basis for the sale));  In re Prime Properties of New York, 

Inc., No. 1-09-46912-JBR, 2010 WL 4026380, at *2 (Bankr. E.D.N.Y. Oct. 13, 2010) ( Courts 

will deny motions where a sale proponent “fail[s] to allege how [interest holder] could be 

compelled, in a legal or equitable proceeding, to accept a money satisfaction of its interest in the 

Property, as required by Section 363(f)(5).”). 

32. Accordingly, Debtors cannot sell free and clear of Ratner’s rights under the 

Ratner Agreements.  

E. The Debtors and the Stalking Horse Bidder have Failed to Demonstrate Adequate 

Assurance of Future Performance. 

33. The Bankruptcy Code’s adequate assurance requirement, which is derived from 

section 2-609 of the Uniform Commercial Code, is a flexible concept that must be applied in 

light of the facts and circumstances.  See In re Fleming Cos., Inc., 499 F.3d 300, 305-07 (3d. Cir. 

2007) (“‘Adequate assurance of future performance’ are not words of art; the legislative history 

of the [Bankruptcy] Code shows that they were intended to be given a practical, pragmatic 

construction . . . What constitutes ‘adequate assurance of future performance’ must be 

determined by consideration of the facts of the proposed assumption.”).  Adequate assurance of 

future performance “is to be given a practical pragmatic construction based upon . . . the 

circumstances.”  In re Prime Motor Inns, Inc., 166 B.R. 993, 997 (Bankr. S.D. Fla. 1994) 

(quoting In re Carlisle Homes, Inc., 103 B.R. 524, 538 (Bank. D.N.J. 1988); In re Fleming 

Companies, Inc., 499 F.3d 300, 307 (3d Cir. 2007).  The Debtors carry the burden of proof.  See, 

e.g., In re PRK Enters., Inc., 235 B.R. 597, 603 (Bankr. S.D. Tex 1999); In re F.W. Rest. 

Assocs., 190 B.R. 143, 147 (Bankr. D. Conn. 1995); In re Integrated Petroleum Co., 44 B.R. 

210, 214 (Bankr. N.D. Ohio) (debtor must provide adequate assurance it will perform under the 
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lease).  The Debtors must meet this burden by a preponderance of the evidence.  In re Gant, 201 

B.R. 216, 220 (Bankr. N.D. Ill. 1996). 

34. A party’s financial wherewithal is only one important factor when considering its 

performance of obligations under agreements such as the Ratner Agreements.  An assignee’s 

operational capabilities – including their experience and logistics of performing – to perform 

adequately all such obligations is equally critical.  See, e.g., In re Bygraph, Inc., 56 B.R. 596 

(Bankr. S.D.N.Y. 1986) (finding adequate assurance based on, among other things, assignee’s 

“experience as an owner and operator of a successful” business venture); In re Barnhill’s Buffet, 

Inc., No. 07-08948, 2008 WL 4489687 at *3-*4 (Bankr. M.D. Tenn. Feb 13, 2008) (holding that 

adequate assurance was not shown for entity without operating experience).  Moreover, a party’s 

reputation and conduct of its business is a fact that bears on the determination of what constitutes 

adequate assurance.  See LNS Investment Co., Inc. v. Phillips 66 Co., 731 F. Supp. 1484, 1487 

(D. Kan. 1990) (citing Official Comment 4 to Uniform Commercial Code § 2-609 (stating that in 

some circumstances “a mere promise by a seller of good repute that he is giving the matter his 

attention and that the defect will not be repeated” is sufficient assurance, but “a similar statement 

by a known corner-cutter might well be considered insufficient . . . .”)). 

35. The evidence of adequate assurance of future performance provided by the 

Debtors and the Stalking Horse Bidder is simply insufficient.   According to the Debtors’ Bid 

Procedures, Debtors provided “adequate assurance” information regarding the Stalking Horse 

Bidder at: 

http://dr201.s3.amazonaws.com/rm/RM%20Bidder%20LLC%20Adequate%20Assurance.pdf.    

36. This information is woefully inadequate.  The Debtors have failed to even 

approach the legal standard, or even the standard established by the Debtors for potential 

overbidders.  See Bidding Procedures, at page 7, Footnote 3 (requiring: (1) demonstration of the 

bidder’s adequate capitalization and ability to adequately fund its operations, including in the 

case of bidders for the film business, the ability to make and to theatrically release films; (2) for 

bidders purchasing either the television or film business, or both, identification of who the 
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buyer’s management team will be; and (3) in the case of a bidder seeking to have assumed and 

assigned to it the Netflix or Viacom distribution agreements, demonstration of the ability to 

comply with the technical requirements for films distributed under such agreement, to the extent 

that such requirements are already set forth in the Netflix or Viacom distribution agreements). 

37.  Importantly, there is no business plan, or any indication of experience in the film 

or television industry.  Nor is there any indication that the Stalking Horse Bidder intends to 

partner with someone with such experience.  This is especially confounding given that the 

identity of the Stalking Horse Bidder has been known since at least the Petition Date, if not 

weeks prior.  The Debtors have therefore had ample opportunity to provide meaningful adequate 

assurance information for the Stalking Horse Bidder, but have failed to do so. 

CONCLUSION 

38. Wherefore, for all of the reasons set forth above, Ratner respectfully requests that 

Court deny the relief requested in the Sale Motion and the assumption and assignment of the 

Ratner Agreements.  

 
Dated:  September 22, 2015 

Los Angeles, California 

/s/  Jeffrey A. Krieger     
Jeffrey A. Krieger 

GREENBERG GLUSKER FIELDS CLAMAN 
 & MACHTINGER LLP 
Jeffrey A. Krieger 
1900 Avenue of the Stars, 21st Floor 
Los Angeles, California 90067-4590 
Telephone: (310) 553-3610 
Facsimile: (310) 553-0687 

Attorneys for Brett Ratner and Rat Entertainment, Inc. 
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