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MCNUTT LAW GROUP LLP 
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Attorneys for Netflix, Inc. 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re 
 
RELATIVITY FASHION, LLC, et al., 
 

Debtors. 
 

 Chapter 11 
 
Case No. 15-11989 (MEW) 
 
(Jointly Administered) 

 

STATEMENT OF EXECUTORY CONTRACT PARTY NETFLIX 
IN RESPONSE TO DEBTORS’ MOTION FOR (I) AN ORDER (A) ESTABLISHING BID 

PROCEDURES FOR THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ 
ASSETS, (B) APPROVING STALKING HORSE APA AND BIDDING PROTECTIONS, 

AND (C) GRANTING CERTAIN RELATED RELIEF AND (II) AN ORDER (A) 
APPROVING THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS 

FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND OTHER 
INTERESTS, (B) APPROVING THE ASSUMPTION AND ASSIGNMENT OF CERTAIN 
EXECUTORY CONTRACTS AND UNEXPIRED LEASES RELATED THERETO, AND 

(C) GRANTING CERTAIN RELATED RELIEF 

 

I.  INTRODUCTION 

Netflix, Inc. (“Netflix”), hereby files its statement in response to the DEBTORS’ MOTION 

FOR (I) AN ORDER (A) ESTABLISHING BID PROCEDURES FOR THE SALE OF SUBSTANTIALLY ALL OF 

THE DEBTORS’ ASSETS, (B) APPROVING STALKING HORSE APA AND BIDDING PROTECTIONS, AND 

(C) GRANTING CERTAIN RELATED RELIEF AND (II) AN ORDER (A) APPROVING THE SALE OF 

SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS FREE AND CLEAR OF LIENS, CLAIMS, 

ENCUMBRANCES AND OTHER INTERESTS, (B) APPROVING THE ASSUMPTION AND ASSIGNMENT OF 

CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES RELATED THERETO, AND  

(C) GRANTING CERTAIN RELATED RELIEF, [Docket No. 25] (together with all pleadings and 

papers filed in support thereof, the “Sale Motion”), filed by the jointly administered debtors in 
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the above-captioned proceeding (the “Debtors”).  Through the Sale Motion, the Debtors seek 

approval of bidding procedures, approval of the sale of most of their assets, and assumption and 

assignment of leases to be acquired by the buyer of their assets.  

Netflix files this statement for the purpose of raising limited concerns with the provisions 

of the Debtors’ requested bidding procedures that affect assumption and assignment of executory 

contracts.  Although Netflix assumes it is not the Debtors’ intention, these provisions as written 

would have the effect of largely preventing the non-debtor party to an executory contract from 

raising issues regarding adequate assurance.  In particular, Netflix and other contract parties 

would be in a position of having to either object or waive their rights, prior to knowing who the 

successful bidder is or having any information regarding the successful bidder’s ability to 

perform under the contract.  Netflix is confident that the bidding procedures can be modified so 

as to allow executory contract parties to appropriately evaluate and respond to the proposed 

assumption and assignment of their contracts without unduly interfering with the Debtors’ 

overall sale process.  

 

II.  BACKGROUND 

A. The Netflix License Agreements 

1. Netflix is a universally recognized subscription entertainment service, providing 

consumers with access to motion pictures, television and other entertainment products in a 

variety of formats.  The primary service Netflix provides its subscribers is film and television 

content through online streaming video on demand.  Netflix currently has more than 42 million 

U.S. subscribers, and more than 23 million international subscribers.  

2. Netflix is a major online distribution channel for the Debtors.  In June 2010, the 

Debtors and Netflix entered into a License Agreement for Internet Transmission, providing for 

Netflix distribution of film content provided by the Debtors in the United States (the “U.S. 

License Agreement”).  Subsequently, in June 2011, the Debtors and Netflix entered into a 

substantially similar agreement for distribution in Latin America.  Together, these agreements, as 

subsequently amended, are referred to herein as the “License Agreements.”   
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3.   In general, the U.S. License Agreement provides that the Debtors will provide to 

Netflix a certain minimum number of films per year, for distribution through Netflix’s streaming 

service.1  Under the Licenses Agreements, the Debtors are entitled to receive a license fee for 

each film, which is, with certain exceptions, calculated based on domestic box office receipts for 

that film.  

4.  Over the past five years, numerous films produced or controlled by the Debtors 

have been licensed to Netflix and made available to Netflix customers pursuant to the License 

Agreements.  The License Agreements remain executory, with a number of years remaining on 

their term.   

5. Although the license fees paid are confidential under the terms of the License 

Agreements, this revenue is a significant part of the Debtors’ revenue.  As such, the ability to 

acquire the Debtors’ rights under the Netflix License Agreements will inevitably be essential to 

any buyer of the Debtors’ assets.  Indeed, assumption and assignment of the Netflix License 

Agreements is described as a condition to the buyer’s obligation to purchase under the Stalking 

Horse Term Sheet filed as Exhibit B to the Sale Motion.  See Sale Motion, Ex. B, p. 6.  The 

Asset Purchase Agreement filed by the Debtors on August 10, 2015, also contemplates that a 

schedule of executory contracts will be appended, the assumption and assignment of which will 

be a condition the buyer’s obligation.2  See Asset Purchase Agreement, ¶ 10.1(e), Schedule 

10.1(e).  Although that schedule has not yet been provided, it is fair to assume that the Netflix 

License Agreements will be included when the schedule is finalized and provided.  

6. It is a specific requirement of the U.S. License Agreement that the Debtors 

provide to Netflix certain minimum numbers of titles each year (the “Yearly Minimums”).  The 
                                                 

1 The specific terms of the License Agreements are subject to a confidentiality agreement 
between the parties, therefore the description herein is necessarily somewhat general.    
2 The Debtors’ Notice of Filing Exhibits, filed on August 10, 2015 [Docket No. 122], contains 
various supplemental materials to the Sale Motion, including the proposed Asset Purchase 
Agreement with the Stalking Horse Bidder.  The proposed Bidding Procedures are also attached 
to the Notice of Filing Exhibits as Exhibit 5, with the proposed Bidding Procedures Order (the 
“Proposed Order”) attached as Exhibit 4.   
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Debtors have, to date, provided only two films to Netflix in 2015.  This gives rise to substantial 

concerns regarding whether the Debtors will be able to meet their Yearly Minimum for the 2015 

calendar year.   

B. Debtors’ Procedures For Assumption and Assignment of Executory Contracts in 
Connection with Proposed Sale 

7. In connection with the Sale Motion, the Debtors have proposed Bidding 

Procedures (as defined in the Sale Motion) for sale of the Debtors’ assets to a stalking horse 

bidder or any successful overbid.  These Bidding Procedures include terms which, if approved, 

would govern assumption and assignment of executory contracts.  The Bidding Procedures were 

revised somewhat in the Debtors’ supplemental filing on August 10, 2015, although it does not 

appear that the Debtors propose to substantially alter the dates.  

8. The following is a brief summary of key dates in the sale process, as proposed in 

the Sale Motion and related documents: 

 8/21/2015: Debtors to file and serve a Notice of Assignment and Cure, providing  
  notice of executory contracts to be assumed and assigned, with cure  
  amounts. 

 9/4/2015: Deadline for parties to contracts to be assumed and assigned to object.3  
 9/11/2015: Bid deadline. 
 9/16/2015: Auction, if there are any qualifying bids. 
 9/17/2015: Debtor to file Notice of Successful Bidder, including information  

  establishing adequate assurance for assignment of contracts. 
 9/20/2015: Deadline to object to sale. 
 9/21/2015: Sale hearing. 
 10/2/2015: Closing deadline. 

 
9. The specific proposed procedures regarding assumption and assignment of 

contracts are set forth in paragraphs 13 through 16 of the Debtors’ Proposed Order.  These 

procedures provide, among other things: 

                                                 

3 The Proposed Order provides that any objection must be filed and served so that it is actually 
received no later than 14 days after the Notice of Assignment and Cure.  The 9/4/2015 date 
stated here therefore assumes filing of the notice on 8/21/2015 as contemplated.  
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(a) That any objection to assumption and assignment of a contract much be 

filed and served within 14 days after the Debtors provide notice of the intended assignment.   

(b) That any objection must identify specific defaults under the applicable 

contract that give rise to the objection, and further must state a specific monetary cure amount.  

This appears to make no provision for objection on other grounds.  

(c) Any failure to object by the deadline provided results in a waiver of any 

and all rights to object or contest assignment.   

(d) Pendency of a dispute as to cure amount will not prevent assumption and 

assignment, with the cure amount to be resolved subsequent to the sale closing.  

(e) The Debtors will file a Notice of Successful Bidder the day following the 

auction, which is to include sufficient information to provide adequate assurance to executory 

contract counter-parties.  Under the schedule proposed, this would come substantially after the 

deadline to object to assumption and assignment.  

 

III.  DISCUSSION 

10. Netflix has no desire to disrupt a sale process that the Debtors and their 

professionals have devoted substantial effort to, and that may well be in the best interests of 

creditors.  At the same time, any sale process that includes assumption and assignment of 

executory contracts needs to protect the rights of non-debtor parties to the contracts being 

assumed and assigned.  The Bidding Procedures proposed by the Debtors give rise to significant 

concerns in this regard, and should be modified to protect the rights of non-debtor contract 

parties.  

11. This Court is amply familiar with the law regarding assumption and assignment of 

contracts.  Briefly stated, the Bankruptcy Code provides that an executory contract may be 

assumed by the debtor.  See 11 U.S.C. § 365(a).  In order to protect the non-debtor party, 

however, this assumption is conditioned on the debtor (i) curing any existing defaults under the 

contract, with only limited exceptions, and (ii) providing “adequate assurance of future 

performance” under the contract.  11 U.S.C. § 365(b).  Further, the debtor may assign an 
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assumed contract to a third party assignee.  11 U.S.C. § 365(f).  Again, the debtor’s right to 

assign the contract is conditioned on the non-debtor party being provided “adequate assurance of 

future performance by the assignee.”  11 U.S.C. § 365(f)(2)(B).   

12. Whether or not there are defaults under the License Agreements that must be 

cured, and whether Netflix has been provided sufficient adequate assurance that any successful 

buyer can perform, are issues that are not before the Court at this Friday’s hearing on Bidding 

Procedures, and Netflix does not attempt to address them here.4   

13. The relevant issue for this hearing is whether the Bidding Procedures the Debtor 

is requesting provide Netflix and other contract parties an adequate opportunity to address any 

substantive concerns as to assumption and assignment of their contracts.   

14. There are multiple significant issues with the executory contract provisions in the 

Debtors’ Proposed Order and Bidding Procedures.  In general, these issues give rise to a situation 

in which executory contract parties would be deprived of the ability to meaningfully address 

issues of adequate assurance.  

15. First, as drafted, paragraph 14 of the Proposed Order appears to limit the grounds 

for objection to specific defaults, and require that they be subject to a monetary cure amount.  

Clearly, any order on procedures should not limit the grounds for objection to assumption and 

assignment of a contract more narrowly than provided for by the Bankruptcy Code.  In 

particular, the non-debtor party should be able to raise issues of adequate assurance in response 

to a proposed assumption and assignment.   

16. Second, there is a serious timing issue.  Paragraph 14 of the Proposed Order states 

that any objection “to the proposed assumption … and its assignment to the applicable 

Successful Bidder” must be made within fourteen days of notice that the contract is to be 

assumed and assigned.  Based on the schedule contemplated by the Debtors, the objection 

deadline would be September 4, 2015.  The Auction would not occur, however, until 

                                                 

4 Netflix of course reserves all right to raise these issues at the appropriate time.  
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substantially later, on September 16, 2015 (or some later date to the extent the Court determines 

that the proposed schedule is too accelerated), with the Notice of Successful Bidder being filed 

the day after.  It is anticipated in the Bidding Procedures that evidence of adequate assurance will 

be provided in the Notice of Successful Bidder.  This means that parties to executory contracts 

would be required to raise any objections to assignment of their contracts to the successful bidder 

before knowing who the successful bidder is, and before having any information on which to 

evaluate adequate assurance.   

17. Third, under the Debtors’ proposed timeline, the hearing on the Sale Motion, 

including approval for assumption and assignment of contracts, would be only four days after the 

Debtors file the Notice of Successful Bidder.  Further, any written objections are due the day 

before the hearing. This allows an insufficient amount of time for executory contract parties to 

evaluate the adequate assurance information that is provided in connection with the Notice of 

Successful Bidder.  

18. Although Netflix assumes the Debtors do not intend this result, these provisions 

would have the result of functionally precluding Netflix or any other party to an executory 

contract from raising issues of adequate protection.   

19. As set forth above, Netflix does not wish to derail the Debtors’ sale process.  

Netflix simply seeks sufficient modification to the Proposed Order and the Bidding Procedures 

to ensure that it has a reasonable opportunity to evaluate the ability of the Stalking Horse Bidder, 

or any other successful bidder, to perform under the License Agreements.  

20. This statement in response is intended only to address the Debtors’ proposed 

Bidding Procedures for hearing on August 14, 2015.  Netflix reserves all rights to raise other 

objections to the Sale Motion at the appropriate time.  

 

IV.  CONCLUSION 

21. Based on the foregoing, Netflix respectfully requests that any order on bidding 

procedures:  
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(a) Provide that in an objection to assumption and assignment, the non-debtor 

party may raise any appropriate ground for objection under the Bankruptcy Code;  

(b) Provide that the non-debtor party may raise an objection to assumption 

and assignment after having received information regarding adequate assurance and after having 

a reasonable amount of time to evaluate the information provided; and  

(c) Protect the right of contract parties to request discovery regarding 

adequate assurance issues to the extent necessary.  

 

Dated:  August 12, 2015 MCNUTT LAW GROUP LLP 
 
 
 
 By: /s/ Shane J. Moses 
 Shane J. Moses, Esq. 

McNutt Law Group LLP 
219 9th Street 
San Francisco, CA  94103 
Tel: (415) 995-8475 
Fax.: (415) 995-8487 
 
Attorneys for Netflix, Inc. 
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