
IN THE SUPREME COURT OF THE UNITED STATES 
 

_______________ 
 
 

No. 13-461 
 

AMERICAN BROADCASTING COMPANIES, INC., ET AL.,  
PETITIONERS 

 
v. 
 

AEREO, INC., FKA BAMBOOM LABS, INC. 
 

_______________ 
 
 

ON WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 
 

_______________ 
 
 

MOTION OF THE UNITED STATES FOR LEAVE TO 
PARTICIPATE IN ORAL ARGUMENT AS AMICUS CURIAE 

AND FOR DIVIDED ARGUMENT 
 

_______________ 

  

Pursuant to Rules 28.4 and 28.7 of the Rules of this Court, 

the Deputy Solicitor General, on behalf of the United States, 

respectfully moves that the United States be granted leave to 

participate in the oral argument in this case as amicus curiae 

supporting petitioners and that the United States be allowed ten 

minutes of argument time.  Petitioners have agreed to cede ten 

minutes of argument time to the United States and therefore 

consent to this motion. 
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This case concerns the scope of the Copyright Act’s public-

performance right, which grants holders of copyrights in 

audiovisual, musical, and certain other works the exclusive 

right “to perform the copyrighted work publicly.”  17 U.S.C. 

106(4).  Respondent’s service enables paying subscribers to 

receive copyrighted broadcast television programs over the 

Internet by using thousands of miniature antennas to capture, 

create, and stream an individual digital copy of a broadcast 

program to each subscriber who seeks to watch it.  Pet. App. 3a-

8a.  Petitioners own the copyrights in some of the broadcast 

television programs that are transmitted using respondent’s 

system.  Id. at 2a.  The Second Circuit held that respondent is 

not liable for violating petitioners’ public-performance rights 

because the transmissions made using its system constitute 

private rather than public performances.  Id. at 37a.  Before 

this Court, respondent also argues that it does not perform the 

copyrighted works at all, but rather provides subscribers with 

access to physical equipment that the subscribers use to capture 

broadcast signals and to perform the copyrighted content by 

transmitting it to themselves.  Resp. Br. 17-18.  

The United States has filed a brief as amicus curiae in 

support of petitioners.  The brief argues that respondent, 

rather than its subscribers, is engaged in the relevant 

performances of petitioners’ copyrighted works.  It further 
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argues that, notwithstanding the use of thousands of separate 

antennas and individualized transmissions, respondent is engaged 

in public rather than private performances within the meaning of 

the Copyright Act.  Finally, the brief explains that a decision 

holding that respondent’s activities infringe petitioners’ 

public-performance rights need not call into question the 

legitimacy of businesses that use the Internet to provide new 

ways for consumers to store, hear, and view their own lawfully 

acquired copies of copyrighted works. 

The United States has a substantial interest in the Court’s 

resolution of this case.  The United States Copyright Office is 

responsible for administering the registration of creative works 

and for advising Congress, federal agencies, the courts, and the 

public on copyright law and policy.  17 U.S.C. 701.  This case 

also implicates matters of concern to other federal agencies 

charged with administering federal laws governing intellectual 

property, the television industry, and the Internet.  Because 

the Court’s decision in this case will likely address important 

questions about the scope of the public-performance right in the 

context of novel technologies for transmitting and viewing 

copyrighted audiovisual works using the Internet, the United 

States has a substantial interest in presenting its views on the 

question presented. 
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The United States has often participated in oral argument 

as amicus curiae in cases involving the proper interpretation 

and application of the Copyright Act.  See, e.g., Petrella v. 

Metro-Goldwyn-Mayer, Inc., No. 12-1315 (argued Jan. 21, 2014); 

Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351 (2013); 

Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154 (2010); Metro-

Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 

(2005).  We therefore believe that oral presentation of the 

views of the United States would be of material assistance to 

the Court. 

 Respectfully submitted. 
 
 EDWIN S. KNEEDLER* 
   Deputy Solicitor General 
     Counsel of Record 
 
 
MARCH 2014 

                     
*  The Solicitor General and the Principal Deputy Solicitor 

General are recused in this case. 
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