
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

----------------------------------------------------------------------)( 

AMERICAN BROADCASTING COMPANIES, INC. ET : 
AL, 

Plaintiffs, 

-v-

AEREO, INC., 
Defendant, 

----------------------------------------------------------------------)( 

WNETETAL, 
Plaintiffs, 

-v-

AEREO, INC., 
Defendant, 

----------------------------------------------------------------------)( 

ALISON J. NATHAN, District Judge: 

'.'. :DOCl1MENT 
It;Et1RONICALLY FILED 

!::mEDlfcr1 i201~ .. 

12 Civ. 1540 (AJN) 

ORDER 

12 Civ. 1543 

On February 5, 2013, the Court referred the above-captioned case to Magistrate Judge 

Pitman for general pretrial matters, including discovery disputes. Since that time, Judge Pitman 

has heard and ruled on a number of discovery disputes governing the scope, process and 

scheduling of discovery. Before the Court are four sets of objections, one filed by the Plaintiffs, 

the rest by the Defendant. For the reasons stated below, all objections are overruled and the 

decisions of Judge Pitman are affirmed. 

I. BACKGROUND 

Aereo seeks a broad range of discovery in aid of its defenses. In particular, Aereo makes 

the following broad discovery requests: 
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• Documents sufficient to identify what harms and commercial impacts Aereo 

causes that are distinct from the impacts and effects caused by other related 

technologies. Dkt. No. 180-3, Hosp. Decl. Ex. 3 at 12. 

• Documents concerning revenue, expenses, profit, and loss per alleged copyrighted 

work. Id. 

• Documents concerning advertising revenue. Id. 

• Documents concerning negotiations of retransmission and licensing agreements. 

ld. at 13. 

• Documents related to consumer use of antennas, in-home DVRs, ad-skipping, and 

"similar technologies" which includes "place-shifting or media-shifting devices." 

Id. at 13-14. 

• Documents related to consumer and other research, including ratings and 

viewership research on alternative platforms. Id. at 15. 

On February 26, 2013 , Judge Pitman issued an order requesting additional briefing on the 

relevance of discovery sought by Aereo to the irreparable harm and damages alleged by 

Plaintiffs as well as to the fair use defense advanced by Aereo. On March 21, 2013, Judge 

Pitman held oral argument ("March 21 Hearing") based on the briefing and shortly thereafter 

issued his March 29,2013 Order ("March 29 Order") placing a number of discrete limitations on 

the permissible scope of Aereo's discovery requests. 

The first set of objections brought before the Court ("Aereo's Objections to the March 

29 Order") concern certain of the limitations that Judge Pitman imposed in his March 29 Order 

to the very broad discovery requested by Aereo. In particular, Aereo objects to the March 29 

Order insofar that it: 
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1. Wrongfully failed to issue "a comprehensive order requiring 

Plaintiffs to produce documents related to harm ... and commercial 

impact." Aereo's Obj. to the March 29 Order at 2. 

2. Limits discovery to only those "documents regarding damages 

caused by or consumer research on (a) in-home DVRs, (b) 

unlicensed remote DVRs, and (c) unlicensed technologies that 

provide for the transmission of plaintiffs' copyright works over the 

internet" and excludes those documents relating licensed 

technologies. Aereo's Obj. to the March 29 Order at 5; March 29 

Order ~ 3. 

3. Prevents discovery regarding "similar" technologies - specifically, 

denies Aereo's application to "compel production of documents 

concerning consumer use of antennas." Aereo's Obj. to the March 

29 Order at 7; March 29 Order ~ 7. 

4. Limits discovery of documents concerning the renegotiation of 

licensing agreements to those that occurred after Aereo announced 

its launch in May 2011 and, furthermore, limits discovery 

concerning the commercial impact of "similar technologies" and 

"analysis of ad-skipping or fast-forwarding" to the period after 

January 2010. Aereo's Obj. to the March 29 Order at 7; March 29 

Order at ~ 1, 3, 6. 

5. Limits harm discovery based on the present number of Aereo 

subscribers. Aereo's Obj. to the March 29 Order at 8. 
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6. Allows Hulu, Amazon and Netflix to redact "relevant, non

privileged information" from their program licensing agreements 

with Plaintiffs that would otherwise aid in Aereo's effort to rebut 

Plaintiffs' claims of irreparable harm. Aereo's Obj. to the March 

29 Order at 9; March 29 Order,r 8. 

In the same set of objections, Aereo objects to the discovery schedule set by Judge 

Pitman "[ s ]hortly after entering the Order" which, Defendant argues unfairly set "the close of 

discovery at June 14,2013," despite Aereo having yet to receive a significant amount of 

discovery from Plaintiffs. Aereo's Obj. to the March 29 Order at 10. Judge Pitman has since 

extended the close of discovery to October 30,2013. Dkt. No. 227. 

The second set of objections before the Court ("Plaintiffs' Objections to the May 23 

Order") comes from the ABC Plaintiffs and also finds its basis in the March 29 Order. The 

March 29 Order required Plaintiffs to produce "all documents concerning the renegotiations of 

retransmission licenses that occurred after May 2011." March 29 Order ~ 1. On April 1, 2013, 

the ABC Plaintiffs filed a motion with Judge Pitman seeking reconsideration of his March 29 

Order insofar as it compels the production of "all documents" concerning these renegotiations. 

Specifically, ABC objects to the production of those documents that "do not mention Aereo or 

similar services - that is documents that relate to the negotiation of terms that have nothing to do 

with Aereo." Plaintiffs' Obj. to the May 23 Order at 1. Judge Pitman denied ABC's motion in 

his May 23,2013 Order, and ABC now brings its objection to that denial. 

The third set of objections before the Court ("Aereo's Objection to the June 4 Order") is 

brought by Aereo. Aereo seeks to depose Mr. Leslie Moonves ("Moonves"), CEO of CBS 

largely because, "Moonves has made public statements regarding the claims in this case, 
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including comments that contradict sworn CBS testimony." Aereo's Obj. to the June 4 Order at 

4. Judge Pitman's denied Aereo's motion to compel the deposition in his June 4, 2013 ruling 

and Aereo now raises its objection to that decision. 

The fourth and final set of objections before the Court is brought by Aereo and arises 

from the July 3,2013 Order ("Aereo's Objections to the July 3 Order") issued by Judge Pitman 

granting Plaintiffs' request for a procedural mechanism - a "data room" - to govern their 

outstanding production obligations. The July 3 Order was issued in response to difficulties the 

ABC and \'l}~ET Plaintiffs' faced vvith meeting their obligation under the :t'v1arch 29 and l\1ay 23 

Orders to identify and produce physical copies of all documents concerning retransmission 

negotiations that occurred after May 2011 from their nearly two million page corpus of 

documents. July 3 Order at 4. Judge Pitman notes that as of his ruling, Plaintiffs have produced 

all documents concerning the negotiation of the retransmission agreements that specifically 

mention Aereo or Aereo-like services, which he defines as "Filmon, Flimonx, Alki David, ivi, 

Aereokiller, Barry Driller or ZedinaiZedeva." July 3 Order at 2, n.l. Thus, Plaintiffs' data room 

would govern the balance of the discovery, i.e. those documents concerning the negotiation of 

the retransmission agreements that do not specifically mention Aereo or Aereo-like services. 

In advance of the July 3 Order, Judge Pitman received letter briefs from the parties 

addressing Plaintiffs' proposal and on June 20, 2013, Judge Pitman held oral arguments on the 

matter. Soon after, Judge Pitman issued his July 3 Order granting Plaintiffs' request and 

authorizing "defendant [to] request copies of any document that refers to Aereo or Aereo-like 

services or any document that purports to be a comprehensive list [of] the factors relevant to the 

renegotiation of a retransmission agreement." July 3 Order at 9. 

Aereo objects to the July 3 Order insofar as it: 
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1. Limits the categories of retransmission negotiation documents that Aereo may 

obtain from Plaintiffs to those "referring to Aereo or 'Aereo-like services," and 

defining Aereo-like services as encompassing only "Filmon, Filmonx, Alki 

David, ivi, Aereokiller, Barry driller, or ZedinalZediva." Aereo's Obj. to the July 

3 Order at 10-11. 

2. Assumes that the only reason the retransmission negotiation documents were 

sought by Aereo or are relevant is to prove that Aereo' s existence has not been 

raised in negotiations since Aereo arll~ounced its launch. Id. at 12= 14. 

3. Accepts Plaintiffs' proposed 'data room' procedure for providing access to the 

documents and limits Aereo' s review of the documents to thirty days from the 

issuance of the July 3 Order. Id. at 14-17. 

4. Alters the substance of his prior orders without being asked to do so by any of the 

parties. Id. at 18. 

II. STANDARD OF REVIEW 

Magistrate judges have broad discretion to resolve the discovery disputes referred to 

them. See Thomas E. Hoar, Inc. v. Sara Lee Corp., 900 F.2d 522, 525 (2d Cir. 1990); United 

States v. District Council, 782 F. Supp. 920, 922 (S.D.N.Y. 1992). A magistrate judge's order 

may be modified or set aside only if it is "clearly erroneous or is contrary to law." Fed. R. Civ. 

P.72(a). 

A finding is "clearly erroneous only when the reviewing court[, based] on the entire 

evidence[,] is left with the definite and firm conviction that a mistake has been committed." 

Weiss v. La Suisse, 161 F. Supp. 2d 305,320-21 (S.D.N.Y. 2001). Indeed, as this Court has 

previously noted, "'[w]here there are two permissible views of the evidence, the factfinder's 
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choice between them cannot be clearly erroneous,' Anderson v. City of Bessemer City, 470 U.S. 

564, 574 (1985), and the 'reviewing court should affirm if' any reasonable view of the record' 

supports the factfinder's conclusions,' Bowne of New York City, Inc. v. AmBase Corp., 161 

F.R.D. 258, 262 (S.D.N.Y. 1995) (quoting Marine Midland Bank, NA. v. United States, 11 F.3d 

1119,1123 (2d Cir. 1993»." Estate of Michael Heiser, et al., v. Deutsche Bank Trust Company 

Americas, No. ll-CV-1608, 2012 WL 5039065, at * 1 (S.D.N.Y. Oct. 17,2012). An order is 

"contrary to law when it fails to apply or misapplies relevant statutes, case law or rules of 

To the extent the objection arises from a discretionary decision by the magistrate judge, 

such a decision "deserves substantial deference" and is overruled only ifthere is an abuse of 

discretion. Id.; see also World Wrestling Fed'n. Entm 't., Inc. v. William Morris Agency, Inc., 

204 F.R.D. 263, 265 (S.D.N.Y. 2001); Albin v. Cosmetics Plus, NY, Ltd., No. 97-CV-2670, 

1999 WL 111928, at *3-4 (S.D.N.Y. Mar. 3,1999) (stating that, where a Magistrate Judge sets a 

discovery deadline in a scheduling order and denied the motion to extend said date, parties did 

not show that the Magistrate Judge abused his discretion). 

III. DISCUSSION 

Rule 26 of the Federal Rules of Ci viI Procedure "vests the trial judge with broad 

discretion to tailor discovery narrowly and to dictate the sequence of discovery." Crm1:ford-El v. 

Britton, 523 U.S. 574, 598 (1998). In determining whether to limit the extent of discovery, the 

court balances the probative value of proposed discovery against its potential burden. Fed. R. 

Civ. P. 26(b)(2)(C). 

After carefully considering the full record and all arguments made by the parties, the 

Court finds no basis to oveliurn Judge Pitman's March 29 Order, May 23 Order, June 4 Ruling 
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or July 3 Order. Nothing in the record suggests that the rulings were clearly erroneous or 

contrary to law, or that the substantial deference due to the resolution of discovery disputes by a 

Magistrate Judge should not be accorded in the instant matter. See Fed. R. Civ. P. 72(a); Tylena 

M v. Heartshare Children's Servs., 220 F.R.D. 38, 39 (S.D.N.Y. 2004). Judge Pitman's 

decisions are the product of extensive briefing by and lengthy discovery conferences with the 

parties. The decisions reflect consideration of the arguments made by the parties and judgments 

made in situations where the need to strike a balance between probative value and potential 

burden of discovery "vas clear and prese11t. 

Accordingly, the Court overrules all objections and affirms the decisions below. 

SO ORDERED. 

Dated: October 20 l3 
New York, New Yark 

,j A 

United States District Judge 
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