
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
 
HEARST STATIONS INC., d/b/a WCVB-TV, 
 
  Plaintiff, 
 
v. 
 
AEREO, INC., 
 
  Defendant. 
 

 
 
 
 

C.A. No. 1:13-CV-11649-NMG 

 
PLAINTIFF’S REPLY IN SUPPORT OF ITS MOTION FOR PRELIMINARY 

INJUNCTION, LEAVE TO FILE GRANTED ON AUGUST 21, 2013 

In Defendant Aereo, Inc.’s Memorandum of Law in Opposition to Hearst Stations Inc.’s 

Motion for a Preliminary Injunction (“Def.’s Opp.”), the defendant, Aereo, Inc. (“Aereo”), 

engages in a technological shell game to avoid the plain wording of the Copyright Act.  By 

Aereo’s reckoning, it provides only a streaming service (with no copies left behind) for 

distribution purposes, but for reproduction purposes, its subscribers make copies of their own 

volition and for their own use.  Aereo also claims that its retransmissions are “private,” even if it 

were to retransmit the same Super Bowl at the same time to 500,000 subscribers.  This 

technological sleight of hand is exactly what Congress legislated out of existence in 1976.   

A work is publicly performed if it is transmitted to the public “by means of any device or 

process,” whether the technology is “now or later developed,” and includes “all conceivable 

forms and combinations of wired and wireless communications media,” whether they involve 

one transmission to many people, or multiple transmissions sent to different people and seen “in 

separate places” or “at different times.”  17 U.S.C. §101; H.R. Rep. No. 94-1476, at 64 (1976) 

(“1976 Report”).  In an effort to avoid the clear language of the Copyright Act, Aereo has 

concocted an inefficient technology designed solely to fit within the strictures of a wrongly-
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decided, heavily-criticized, non-binding decision that only partially considered the issues 

presented here.  This Court should reject such a maneuver. 

I. Aereo’s Commercial Retransmissions Are Covered By The Copyright Act 

Aereo begins by distorting WCVB’s position, claiming that WCVB “argues that the 

consumer’s use of remote individual antenna and DVR equipment . . . violates copyright law.”  

Def.’s Opp. 1.  WCVB argues no such thing.  Congress drew a bright line between commercial 

and non-commercial use, and squarely decided that commercial enterprises may not retransmit 

copyrighted material without payment:  “commercial enterprises whose basic retransmission 

operations are based on the carriage of copyrighted program material [must pay] copyright 

royalties to the creators of such programs.”  1976 Report at 89.  Unlike consumers, Aereo 

unquestionably is a “commercial enterprise” premised upon the “retransmission . . . of 

copyrighted program material.”  As such, it may not free-ride on those works.  By contrast, a 

consumer’s use of those same works in a non-commercial manner is not at issue in this case. 

Indeed, it was Aereo’s very argument, accepted by the Supreme Court in Fortnightly and 

Teleprompter, that prompted Congress to overturn those cases and clarify in the 1976 Copyright 

Act that “enhanced” consumer services constitute copyright infringement.  In Fortnightly, 

community antenna television (“CATV”) companies (early cable television companies) used 

remote antennas to capture and retransmit over-the-air broadcasts.  See Fortnightly Corp. v. 

United Artists Television, Inc., 392 U.S. 390, 391–93 (1968).  Like Aereo, those companies 

argued, in the face of claims of copyright infringement, that they did “no more than enhance[] 

the viewer’s capacity to receive the broadcaster’s signals” by “provid[ing] a well-located antenna 

with an efficient connection to the viewer’s television set.”  Id. at 399.  Reasoning that this 

system was “little different from that served by the equipment generally furnished by a television 

viewer,” the Supreme Court agreed with the CATV companies, holding that such a system did 
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not violate the copyrights of the programs being retransmitted.  Id at 399–402.  See also 

Teleprompter Corp. v. Columbia Broad. Sys., Inc., 415 U.S. 394, 401, 408 (1974) (extending 

Fortnightly to permit retransmission of distant over-the-air signals to locations that otherwise 

could not receive them and expressly adopting the argument Aereo now advances).   

But the Supreme Court, troubled that it was interpreting a 50-year-old copyright law that 

did not foresee television, let alone cable, invited Congress to clarify the rights of copyright 

holders in this situation.  See Teleprompter, 415 U.S. at 414.  In the 1976 Copyright Act, 

Congress did so, decisively.  As explained by the Court of Appeals for the D.C. Circuit: 

as part of its revision of the copyright laws [in 1976, Congress] addressed in 
particular this problem of “secondary transmissions.” When a cable system takes 
a broadcast signal (“primary transmission”) and delivers it to the system’s 
subscribers (“secondary transmission”), the system is earning money by selling to 
its customers the copyrighted material licensed only for the primary broadcast 
transmission.  Under Fortnightly and Teleprompter, the copyright owner was 
unable to share directly in those revenues.  Congress was of the view that the 
copyright holders should receive direct compensation for the use of their rights.  

Cablevision Sys. Dev. Co. v. Motion Picture Ass’n of Am., Inc., 836 F.2d 599, 602 (D.C. Cir. 

1988), cert. denied, 487 U. S. 1235 (1988).  In other words, Congress made a policy decision that 

retransmittors like Aereo cannot commercially use copyrighted material without compensating 

copyright holders.  See id. at 602; 1976 Report at 89.  Congress could not have been clearer.1 

As Aereo itself admits, it is performing the same service as cable companies, who 

indisputably are required to obtain a license to retransmit the copyrighted programming of 

broadcasters.  See 1976 Report at 88–89; Early Decl., Ex. 14 at 2 (D. No. 40-14) (quoting 

Aereo’s CEO as acknowledging that Aereo is an alternative to cable); Batliner Decl. (D. No. 5-

                                                 
1 Aereo attempts to distinguish itself from Fortnightly and Teleprompter on the basis that the CATV companies used 
large antennas to retransmit the copyrighted material, whereas Aereo uses multiple, single antennas.  See Def.’s 
Opp. 10 n.14.  Congress, however, was focused on the commercial nature of the retransmission, not the technology 
used to achieve those retransmissions, which was irrelevant.  See 17 U.S.C. § 101; 1976 Report at 65. 
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3), Ex. 5 (listing stations Aereo retransmits to its subscribers, including Bloomberg, which is not 

available to the public over-the-air).  Aereo is a service provider that retransmits copyrighted 

material for a fee.  See Early Decl., Ex. 19 at 3 (D. No. 40-14) (quoting Aereo’s CEO as 

acknowledging that Aereo is usurping the “profits of the middleman”).  As Congress has clearly 

expressed, Aereo cannot do so without properly licensing the copyrighted material.2 

II. Aereo’s Argument Relies Solely On A Wrongly-Decided, Non-Binding Decision 

Aereo makes no effort to address these fundamental problems with its case.  Instead, it 

relies upon a Second Circuit decision that is not binding on this Court, does not address all the 

copyright infringement claims raised by WCVB,3 and was wrongly decided.  As explained by 

numerous respected commentators, the Central District of California,4 and two Second Circuit 

dissents, the Second Circuit, bound by its prior decision in Cartoon Network LP v. CSC 

Holdings, Inc., 536 F.3d 121 (2d Cir. 2008) (“Cablevision”), started with the wrong premise. 

A performance is made “public” when it is transmitted to the public.  See 17 U.S.C. §101.  

The “performance” is the audible sounds and/or sequence of images that are communicated (e.g., 

                                                 
2 In addition to directly profiting from WCVB’s copyrighted works through the monthly fee Aereo charges its 
subscribers, Aereo intends to profit by luring customers in with WCVB’s over-the-air broadcasts and then selling 
them additional content.  See Batliner Decl., Ex. 6 at 214:15–24 (Aereo’s CEO explaining that “[c]onsumers will use 
broadcast through Aereo and then there will be a collection of consumers that hopefully [Aereo] can sell other stuff 
to”).  In this respect, Aereo is no different from a merchant who violates the Copyright Act by playing the radio 
throughout his store to encourage his customers to stay and shop.  See Merrill v. County Stores, Inc., 669 F. Supp. 
1164, 1170–71 (D.N.H. 1987) (holding store owners liable for copyright infringement by public performance where 
their in-store intercommunication system, capable of broadcasting public radio station programs throughout the 
store, “indirectly increase[d] and enhance[d] sales”).  The relevant focus is Aereo’s commercial use of WCVB’s 
copyrighted program, not the private uses permitted to individual members of the public.  
3 WNET v. Aereo, Inc., 712 F.3d 676 (2d Cir. 2013) only addressed the right of public performance, and did not 
address reproduction, distribution, or derivative works claims, as WCVB has asserted here. 
4 As explained in WCVB’s motion papers, the Central District of California rejected the Second Circuit’s reasoning 
in BarryDriller.  See Mem. in Support of Pl.’s Mot. for Prelim. Inj. (D. No. 5) at 10; Fox Television Stations, Inc. v. 
BarryDriller Content Sys., PLC, 915 F. Supp. 2d 1138, 1143–46 (C.D. Cal. 2012) (“BarryDriller”).  Aereo claims 
that the result will be different when the Ninth Circuit reviews that decision, suggesting that the Ninth Circuit 
recently adopted the Second Circuit’s reasoning in Cablevision in Fox Broad. Co. v. Dish Network L.L.C., No. 12-
CV-57048, 2013 WL 3814917, __ F.3d. __ (9th Cir. Jul, 24, 2013) (“Dish”).  See Def.’s Opp. 10 n.13.  Aereo’s 
assertion is misleading.  That decision focused only on Cablevision’s uncontroversial discussion of reproduction 
rights.  See Dish at *4.  Dish did not address the right of public performance, and any suggestion by Aereo that the 
Ninth Circuit has adopted the Second Circuit’s faulty reasoning on that right is highly disingenuous. 
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a television show), and the “transmission” is the means of communicating the performance (e.g., 

over-the-air or over the internet).  See id.; see also Fox Television Stations, Inc. v. BarryDriller 

Content Sys., PLC, 915 F. Supp. 2d 1138, 1143–44 (C.D. Cal. 2012) (“BarryDriller”).  By way 

of example, an episode of CityLine would be a “performance.”  When WCVB transmits the 

episode over the airwaves, it is making that performance “public” for the first time (i.e., the 

“primary transmission”), and when Aereo retransmits that broadcast, its retransmissions make 

the original “performance” “public” a second time (i.e., the “secondary transmission”).  By 

statute, “transmission” and “performance” are different things.  See 17 U.S.C. § 101 (“To 

perform . . . a work ‘publicly’ means . . . (2) to transmit or otherwise communicate a 

performance . . . of the work . . . to the public.”) (emphasis added). 

The Second Circuit erred by treating these terms synonymously.  See WNET v. Aereo, 

Inc., __ F.3d __, Nos. 12-2786 & 12-2807, 2013 WL 3657978, at *6 (2d Cir. Jul. 16, 2013) 

(Chin, J., dissenting).5  This error caused that court to consider each individual transmission of a 

performance as the performance itself, rather than a communication of the performance.  See 

Cablevision, 536 F.4d at 134.  From this faulty start, the Second Circuit then considered whether 

each individual transmission was being sent privately or publicly.  See id. at 135.  Under this 

skewed analysis, if only one person was capable of viewing the individual transmission, that 

transmission was private, even if the same performance was being transmitted to thousands of 

other individuals at the same time.  See id. at 135–37.  Thus, a movie theatre with one screen for 

                                                 
5 See also Jane C. Ginsburg, Recent Developments in US Copyright Law—Part II, Caselaw:  Exclusive Rights on the 
Ebb?, Colum. Pub. L. Research Paper No. 08-192 (2008), pub’d in Revue Internationale du Droit d’Auteur, Jan. 
2009, at 26 (“[T]he court confused ‘performance’ and ‘transmission.’”); Paul Goldstein, Goldstein on Copyright 
§ 7.7.2 (3d ed. 2008) (“The error in the Second Circuit’s construction of the transmit clause was to treat 
‘transmissions’ and ‘performance’ as synonymous, where the Act clearly treats them as distinct—and different—
operative terms.”); Jeffrey Malkan, The Public Performance Problem in Cartoon Network LP v. CSC Holdings, Inc., 
89 Or. L. Rev. 505, 536 (2011) (“transmission and . . . performance remain, technically and legally, two distinct 
things”; court erred using them interchangeably). 
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its audience would be showing a public performance, but that same theatre, playing the same 

movie, charging the same amount, but showing individual copies of the movie through 

individual private screenings, would be showing a series of private performances (and therefore 

not subject to the rights and protections of the Copyright Act).  Cf. Columbia Pictures Ind., Inc. 

v. Redd Horne, Inc., 749 F.2d 154, 159 (3d Cir. 1984) (in holding that video store’s private 

screenings of movies nevertheless constituted “public performance,” court observed that video 

store “was unquestionably open to the public” and “services provided by [defendant] are 

essentially the same as a movie theatre, with the additional feature of privacy”). 

By any measure, this analysis is not what Congress intended.  Congress was careful to 

state that a performance was public when transmitted to the public, whether the recipients of the 

performance were in the “same place or in separate places,” and whether the performance was 

“shown at the same time or at different times.”  17 U.S.C. §101 (emphasis added).6  In wrongly 

concluding that it should look at each individual transmission as its own independent 

performance, the Second Circuit effectively reads out this statutory admonition because a single 

transmission, by its nature, cannot be seen “at different times.”  See Jane C. Ginsburg, WNET v. 

Aereo: The Second Circuit persists in Poor (Cable)Vision, The Media Inst., Apr. 23, 2013, at 2 

(“[T]he Second Circuit’s reading effectively deletes ‘different times’ from the statute.”).7 

Nothing in the statute requires “that two members of the public receive the performance 

from the same transmission” for the performance to be public.8  See BarryDriller, 915 F. Supp. 

                                                 
6 Congress also made clear that the technical means used to transmit the performance was irrelevant to the analysis.  
See, e.g., Warner Bros. Entm’t, Inc. v. WTC Sys., Inc., 824 F. Supp. 2d 1003, 1010 (C.D. Cal. 2011) (“Zediva”). 
7 Aereo purports to cite “numerous other cases holding that each transmission is a separate performance under the 
Transmit Clause.”  Def.’s Opp. 10.  However, it merely cites to other New York cases also bound by Cablevision.   
8 Aereo argues that WCVB’s construction would read out the “to the public” language because “the potential 
audience for every copyrighted audiovisual work is the general public.”  Def.’s Opp. 7 (emphasis in original).  See 
also id. at 9.  As an initial matter, the focus should be on the term “performance,” not “work,” i.e., the performance 
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2d at 1144.  Instead, a company unquestionably publicly performs a work either by transmitting 

it once to many people or by transmitting it many times to many people, one person at a time.  

Aereo has chosen the latter approach.  As such, it is publicly performing WCVB’s works.9 

III. Aereo’s Inconsistent Reproduction And Distribution Arguments Reveal Its 
Gamesmanship10 

Aereo’s efforts to avoid the reproduction and distribution clauses of the Copyright Act 

reveal the true nature of its claims.  On the one hand, Aereo claims it does not infringe WCVB’s 

reproduction rights because Aereo’s subscribers “provide the volitional conduct that creates the 

copy of the program they select.”  Def.’s Opp. 11.  Under this theory, Aereo is providing only 

technology and its subscribers make the copies.  Id. at 13.  Dancing on the head of a pin, Aereo 

then argues that it does not violate WCVB’s distribution rights because it only streams content; it 

does not provide a “material object,” i.e., a copy.  Id. at 14, 15.  Aereo cannot have it both ways.  

First, as Aereo acknowledges, the First Circuit has not adopted the Second Circuit’s 

“volitional” distinction.  See Def.’s Opp. 6 n.8.  Second, there is nothing “volitional” about the 

subscribers’ alleged acts of copying.  Aereo’s subscribers have no choice but to receive a copy of 

WCVB’s programming because that is the only manner by which Aereo delivers it .  See Hosp. 

Decl. Ex. D (“What happens when I tune to a live program?”) (D. No. 42-4).  When a subscriber 

chooses to receive what Aereo promotes as “live” programming, that is what he or she wants:  

                                                                                                                                                             
of the work.  Regardless, when a parent videotapes a child’s play and transmits the play to the child’s grandparents, 
it is but one of many examples of a private performance under WCVB’s statutory construction. 
9 Relying on the Second Circuit’s flawed reasoning, Aereo claims that, under WCVB’s construction of the statute, 
all performances would be public because all transmissions of the works, regardless of source, would need to be 
aggregated.  Def.’s Opp. 9 n.10.  That is nonsensical.  WCVB is not suggesting that all transmissions should be 
aggregated.  Aereo is liable because it provides, for a fee, multiple transmissions of the same work to the public and, 
thereby, is publicly performing the work.  It hardly follows that an individual who retransmits the same work from 
his or her home antenna to family members in his or her house is engaging in a public performance.   
10 The cases cited by Aereo in support of its derivative works argument are largely irrelevant.  Most of the cited 
cases have nothing to do with derivative works and one does not even involve the Copyright Act.  See Def.’s Opp. 
16–17.  As such, WCVB again refers the Court to the arguments in its original briefing.  See Mem. in Supp. of Pl.’s 
Mot. for Prelim. Inj. 14–15. 
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live programming.  While Aereo may instead, behind-the-scenes, generate three copies of the 

program, it is hard to imagine why a subscriber selecting to “watch” a live show would want any 

copies, let alone three of them.  The subscriber’s only “volitional” act is selecting “watch” a live 

show.  Indeed, if the subscriber actually wants Aereo to create a copy that he or she can view 

later, the subscriber must go through the additional step of selecting “record.”  See Lipowski 

Decl., Ex. 1 at ¶¶ 49, 54 (D. No. 49-1).  Aereo’s decision to make copies when its subscribers 

choose to watch live programming is Aereo’s own business decision.11   

Second, Aereo’s attempt to avoid the distribution clause also fails.  Aereo argues, without 

support, that a “stream” is not distribution under the Copyright Act.  See Def. Opp. 14; compare 

Mem. in Support of Pl.’s Mot. for Prelim. Inj. 13 (citing case law to the contrary).  From there, 

Aereo contends that it does not distribute WCVB’s copyrighted works because it merely 

“streams” them and thus does not distribute a “material object,” i.e., copy, to its subscribers.  See 

Def.’s Opp. 14–15.  However, under Aereo’s “record” feature, Aereo creates copies for its 

subscribers that they can keep and view at later times.  See Lipowski Decl., Ex. 1 at ¶6; Hosp. 

Decl., Ex. D (“What happens when I record a show?”) (D. No. 42-4); Def.’s Opp. 3 (“Aereo’s 

technology enables consumers to make unique, personal recordings of over-the-air broadcasts 

and to play those recordings back to themselves.”).  While the copies are stored remotely for the 

subscribers by Aereo and streamed to the subscribers’ devices each time they choose to view the 

copies, these copies are no less material objects distributed to each subscriber.  See London-Sire 

Records, Inc. v. Doe, 542 F. Supp. 2d 153, 173–74 (D. Mass. 2008).12  In sum, under Aereo’s 

                                                 
11 Aereo’s actions are so overt as to make it directly liable.  See Dish, 2013 WL 3814917, at *4–7.  Indeed, due to 
Aereo’s technology platform, its subscribers could not stop the copying of WCVB’s programming even if they 
wanted to do so.  See Lipowski Decl., Ex. 1 at ¶¶ 51 & Ex. 3.  
12 Aereo takes WCVB to task for not citing London-Sire to the Court, but Aereo grossly mischaracterizes the 
holding and significance of that case.  The issue in that case concerned whether digital downloads constitute a 
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own description of its technology, its subscribers are “left with a copy for later use.”  Id. at 14.  

According to Aereo, it should not matter whether this copy is found locally or remotely.  See id. 

at 4–5.  As such, Aereo unambiguously is engaged in the distribution of copyrighted material.13 

IV. Aereo’s Arguments Regarding Irreparable Harm Are Without Basis 

Aereo argues that, because consumers may receive WCVB’s over-the-air broadcasts via a 

personal, home antenna, Aereo’s commercial retransmission of those broadcasts cannot be said 

to harm WCVB.  See Def.’s Opp. 17–18.  By that reasoning, however, cable companies should 

not need a license to retransmit, distribute, reproduce, or publicly perform WCVB’s 

programming either.  But that is not the law.  Copyright holders like WCVB have the right to be 

compensated by commercial enterprises, such as Aereo, that retransmit WCVB’s programming, 

either through private copyright licenses or through copyright royalties paid through a perfected 

statutory copyright license.  See Cablevision Sys. Dev. Co., 836 F.2d at 602.   

Aereo then confuses speculative or future harm with irreparable harm.  In essence, Aereo 

complains because WCVB cannot pinpoint the specific, monetary harm that is resulting from 

Aereo’s illicit conduct.  See Def.’s Opp. 18.  That kind of harm, however, is exactly the type of 

                                                                                                                                                             
“phonorecord” of copyrighted material, which is defined in the Copyright Act as a “material object.”  London-Sire, 
542 F. Supp. 2d at 169.  To suggest that Judge Gertner was parsing between streaming and downloading, or 
considering whether one constituted a distribution and the other did not, is flatly wrong.  See id. at 172–75.  Even if 
Aereo provides nothing more than a stream, that stream is a distribution under the Copyright Act.  See Capitol 
Records, LLC v. Bluebeat, Inc., 765 F. Supp. 2d 1198, 1203 (C.D. Cal. 2010); Zediva, 824 F. Supp. 2d at 1005. 
13 Aereo also claims that it is not engaged in volitional acts under the distribution clause.  See Def.’s Opp. 15.  The 
cases it cites, however, establish the opposite.  In Perfect 10, Inc. v. Giganews, Inc., No. 11-Civ-7098, 2013 WL 
3610706, at *3 (C.D. Cal. Jul. 10, 2013), the court distinguished between a passive maker of software used by others 
to distribute and a company in the business of selling copies.  The latter, which describes Aereo’s business, engaged 
in volitional acts.  See id.  In Disney Enters, Inc. v. Hotfile Corp., 798 F. Supp. 2d 1303, 1308 (S.D. Fla. 2011), the 
court made a similar distinction between a passive website and a website that, like Aereo, took the volitional act of 
actively identifying materials for the user to access.  In Field v. Google, Inc., 412 F. Supp. 2d 1106, 1115 (D. Nev. 
2006), meanwhile, Google was merely acting as an ISP (internet service provider) with information stored on its 
website that was accessed by others.  Google, unlike Aereo, was not in the business of selling copyrighted materials 
for a fee.  Finally, Zappa v. Rykodisc, Inc., is inapposite because the court merely observed that, where the defendant 
contracted with a third party to distribute material, it was the third party that engaged in the volitional act, not the 
passive contracting party.  See 819 F. Supp. 2d 307, 315–16 (S.D.N.Y. 2011).  

Case 1:13-cv-11649-NMG   Document 62   Filed 08/23/13   Page 9 of 12

DEADLI
NE.co

m



 

 10 

harm that an injunction is designed to protect against.  See Ross-Simons of Warwick v. Baccarat, 

Inc., 102 F.3d 12, 19 (1st Cir. 1996) (irreparable injury is “a substantial injury as not accurately 

measurable or adequately compensable by money damages”).   

Finally, Aereo claims that its harm is greater because it would lose its illicit business if 

the injunction is allowed.  See id. 19.  However, “[i]t is axiomatic that an infringer of [a] 

copyright cannot complain about the loss of ability to offer its infringing product.”  WPIX, Inc. v. 

ivi, Inc., 765 F. Supp. 2d 594, 621 (S.D.N.Y. 2011), aff’d, 691 F.3d 275 (2d Cir. 2012).  Indeed, 

the balancing of hardships sharply favors a plaintiff where a defendant’s only complaint is that it 

would not be able to continue with its infringing activities.  See Warner Bros. Entm’t, Inc. v. 

WTC Sys., Inc., 824 F. Supp. 2d 1003, 1014–15 (C.D. Cal. 2011) (“Zediva”).   

CONCLUSION 

Companies that retransmit broadcast programming over the internet without a license are 

commonly enjoined.  See, e.g., WPIX, Inc. v. ivi, Inc., 691 F.3d 275, 288 (2d Cir. 2012), cert. 

denied, 133 S. Ct. 1585 (2013); Twentieth Century Fox Film Corp. v. iCraveTV, Nos. 00-120 & 

00-121, 2000 WL 255989, at *1 (W.D. Pa. Feb. 8, 2000); NFL v. TVRadioNow Corp., Nos. 00-

120 & 00-121, 2000 WL 34200602, at *1 (W.D. Pa. Feb. 29, 2000).  Aereo has only escaped a 

preliminary injunction in New York because that court felt constrained by Cablevision.  See ABC 

v. Aereo, Inc., 874 F. Supp. 2d 373, 375 (S.D.N.Y. 2012) (“But for Cablevision’s express 

holding regarding the meaning of . . . the transmit clause[,] Plaintiffs would likely prevail on 

their request for a preliminary injunction.”).  This Court is not bound by that bad precedent and, 

as such, it should grant WCVB’s motion for preliminary injunction.  
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