
SUPERIOR COURT OF CALIFORNIA 

COUNTY OF LOS ANGELES 

GEORGE LITTO PRODUCTIONS, INC., 
Plaintiff, 

VS. 

L/F PRODUCTIONS, LLC (Nominal 
Defendant for Derivative Claims; ROBIN 
BERNSTEIN and DOES 1-5, as Trustees of 
the ROSE FREEMAN REVOCABLE 
TRUST; ROBIN BERNSTEIN, UNION 
BANK, and DOES 6-10, as Trustees of the 
LEONARD FREEMAN REVOCABLE 
TRUST; CBS TELEVISON NETWORK, a 
division and for subsidiary of CBS 
CORPORATION, a Delaware corporation; 
and DOES 11-20, inclusive, 

Defendants.  

Case No.: BC484021 

COMPLAINT FILED: May 3, 2012 
MOTION FILED: December 12, 2012 

[TENTATIVE] 
ORDER SUSTAINING DEFENDANT'S 

DEMURRER TO PLAINTIFF'S SECOND 
AMENDED COMPLAINT 

DEPARTMENT 36 

HEARING DATE: January 7, 2013 
TRIAL DATE: None Set 

MOVING PARTY: Defendant CBS Studios, 
Inc. 

RESPONDING PARTY: Plaintiff George Litto 
Productions, Inc. 

Defendant CBS Studios Inc.'s, erroneously sued as CBS Television Network, ("CBS") 

Demurrer is sustained without leave to amend. 

I. INTRODUCITON 

Plaintiff alleges the following in its Second Amended Complaint ("SAC"): 

Plaintiff holds a 50% membership interest in Defendant L/F Productions, LLC ("LLC") 

and is entitled to equal management and control of the LLC and receipt of 50% of revenues 

received by the LLC in the operation of its business. (SAC, ¶ 2.) 
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Defendants Robin Bernstein and Does 1-5 are the Trustees or Co-Trustees of The Rose 

Freeman Revocable Trust ("Rose Trust"), which holds a 25.25% membership interest in the 

LLC. (SAC, ¶ 3.) 

Defendants Union Bank, Robin Bernstein, and Does 6-10 are the Trustees or Co-Trustees 

of The Leonard Freeman Revocable Trust ("Leonard Trust"), which holds a 24.75% 

membership in the LLC. (SAC, I 4.) 

Rose Freeman ("Rose") was, until her-death in March 2012, the sole Trustee of the Rose 

—Trust and co-Trustee of the Leonard Trust with Union Bank, and was succeeded by Robin 

Bernstein and Doe Defendants. (SAC, TT 3, 4.) The Rose Trust and the Leonard Trust are the 

successors to Leonard Freeman. (SAC, ¶ 9.) 

In the 1960's and 1970's, Leonard Freeman ("Leonard") was a prominent 

writer/producer in the broadcast television industry and was represented by a boutique. 

talent agency in Los Angeles named "George Litto Agency", headed by Litto. (SAC, I 8.) In or 

about 1965, Litto negotiated a writing/producing contract for Leonard and his company, Leonard 

Freeman Productions, Inc. ("Leonard Inc.') with CBS for production of the successful television 

show Hawaii Five-0. (SAC, I 8.) 

Leonard Inc. and CBS entered into a written agreement in 1966 for Leonard and Leonard 

Inc. to produce Hawaii Five-O. (SAC, 119) In about 1969 or 1970, Hawaii Five-0 began a 

lengthy run in syndication which resulted in substantial revenue and income to Leonard Inc., 

Leonard, and ultimately, the Rose Trust and the Leonard Trust as successors to Leonard. (SAC, 

9 .) 
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On January 20, 1974, Leonard passed away. (SAC, I 11.) After Leonard passed away, 

Rose enlisted Litto's services to negotiate a modification of the 1966 Agreement between CBS 

and Leonard Inc. (SAC, ¶ 11.) 

On or about September 27, 1974, CBS and Leonard Inc. entered into a written 

amendment to the 1966 Agreement (the "1974 Amendmenn. (SAC, ¶ 11.) 

"The Series continued to be successful and was broadcast by CBS for a total of 

approximately 12 years. . . ." (SAC, II 12.) 

"Over time, certain disputes developed between the Trusts and CBS regarding the 

extent to which CBS retained and controlled rights in Hawaii Five-O. CBS claimed that it 

controlled and had the exclusive right to exploit the Hawaii Five-0 property in perpetuity in all 

media . . . The Trusts disagreed with and opposed CBS' position, and Litto (as requested by 

Rose) engaged in substantial efforts to actively oppose CBS' attempt to grab and usurp all rights 

in Hawaii Five-0 as its own." (SAC, I 13.) 

"In or about approximately 1996, Litto and Rose mutually agreed that they would work 

together and jointly exploit and equally share revenues derived by or payable to either Litto 

and/or the Trusts from all future productions of Hawaii Five-0, including all new motion pictures 

and all new television productions of the Series. Litto and Rose agreed that Litto would continue 

in the future to orchestrate and lead the efforts to oppose and defeat CBS' claims to ownership 

which significantly clouded the Trusts' rights in Hawaii Five-0." (SAC, I 15.) 

"[I]n early 1997 and shortly thereafter, and in furtherance of the agreement between Litto 

and Rose to join together as 50/50 partners and mutually exploit and benefit from all future 

productions (including television productions) of rights in the Hawaii Five-0, [Plaintiff], on the 

one hand, and the Rose Trust and the Leonard Trust, on the other hand, documented the terms of 
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their arrangement and agreement. Specifically, the parties formed the [LLC]. [Plaintiff], the Rose 

Trust and the Leonard Trust were the sole Members of the [LLC]." (SAC, I 17.) The "parties 

executed a written Operating Agreement for the Company dated as of May 29, 1997 to reflect 

their agreement (the 'Operating Agreement'). . . . The Operating Agreement provides; without 

limitation, as follows: . . . The parties expressly and unambiguously confirmed and stated that the 

[LLC] would have 'rights to all the revenues generated from new television productions, feature 

films, or ancillary rights based on the Hawaii Five-0 Series'. The Operating Agreement also 

expressly clarified that . . . revenues from the episodes of the CBS Series episodes 

previously produced in the 1960's and 1970's would continue to be paid to the Trusts and not to 

the Company, but all revenues from any new television productions were owned by and payable 

to Company. Specifically, Paragraph 2.2.A. of the Operating Agreement states: 

Rose Trust and Leonard Trust shall jointly contribute to the all of the 'reserved 
rights' to the television series Hawaii Five-0 which Leonard Freeman retained 
pursuant to the [WGA] basic agreement when Leonard Freeman was engaged, in 
January, 1966, by CBS to render writing services as memorialized under that 
certain agreement dated June 10,1966 by and between Leonard Freeman 
Productions and CBS. The rights transferred to [LLC] hereunder shall include the 
rights to all revenues generated from new television productions, feature, films, or 
ancillary rights based-on the Hawaii Five-0 series, but shall not include rights to' 
any revenues froth the exploitation of any previously produced Hawaii Five-0 
television productions." 
(SAC, I 17(a).) 

In addition, the Operating Agreement provided that "[p]ursuant to paragraph 5.2 B. of the 

Operating Agreement, 'Net profit shall be allocated to the Members in proportion to their 

Membership interest" (SAC, I 17(d)) and that Plaintiff "was . . . manager of the Company in 

charge of day-to-day management . . . [an that] 'in the event Rose is incapacitated or deceased, 

then GLP shall have the sole right to manage the [LLC' s] business'. Accordingly, as a result of 
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Rose's death in March, 2012, [Plaintiff] now is entitled to solely manage all the affairs of any 

kind of the [LLC]." (SAC, I 17(c).) 

"In substance, by reason of the foregoing provisions of the Operating Agreement 

and in accordance with the understanding of the parties, [Plaintiff], on the one hand, and the 

Trusts, jointly on the other hand, were to share equally in all revenue derived from new 

productions. based on the Hawaii Five-0 Series and property, including all revenue from new 

television productions and feature films. Further, until the death of either Litto or Rose, any and 

all decisions pertaining to the [LLC] assets had to be agreed to by [Plaintiff] and one or both of 

the Trusts to achieve a majority of Membership Interests as required under the Operating 

Agreement . . . Rose and her attorneys acknowledged on several occasions to Litto that the 

Company was entitled to all revenues derived from new television productions, feature films and 

ancillary rights based on Hawaii Five-0, including any new television series produced by, CBS 

or anyone else." (SAC, TT 19, 20.) 

"Thereafter, in late 2009/early 2010, Plaintiff learned that the Trusts and CBS were 

conducting private new discussions regarding an amendment to the 1974 Amendment and a new 

television production of Hawaii Five-0. Despite the fact that the Company was entitled to all 

revenues from any such new television productions, that [Plaintiff] was the day-to-day manager 

of the [LLC] and that 'final decisions regarding the exploitation of the [LLC's] assets' were 

required to be made by Members holding a majority interest in the Company, the Trusts' 

representatives conducted the discussions with CBS regarding amendment of the 1974 

Amendment to the purposeful and wrongful exclusion of GLP and Litto. The proposed 

amendment apparently intended to modify the fixed fees and dramatically reduce the amount and 

computation of net profits that the Trusts (and, hence, the [LLC]) were entitled to receive from 
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a new television production of Hawaii Fiye-0." (SAC, ¶ 23.) 

Plaintiff "advised the Trusts, Rose and their representatives . . . (i) that under the terms of 

the Operating Agreement they did not have the right to unilaterally amend the terms of the 1974 

Amendment for production of a new television series by CBS, including the financial terms 

thereof and affecting the Company's assets, without the express consent of both [Plaintiff] and 

the Trusts; (ii) the rights to all revenues from a new television production by CBS belonged to 

the [LLC] (not the, Trusts) as the Operating Agreement clearly provided; and (iii) any 

negotiations with CBS to amend the terms of the 1966 Agreement/1974 Amendment should be 

handled solely by [Plaintiff], as the manager of the [LLC]. [Plaintiff] further advised 

representatives of the Trusts and Rose that any new arrangement with CBS for 

production of new series episodes could not affect the existing rights to revenues from new 

television productions under the 1974 Amendment or the [LLC's] right to produce potentially 

lucrative motion pictures based on Hawaii Five-0, without express approval of [Plaintiff]" (SAC, 

¶ 24.) 

Nonetheless, "sometime after May 5,2010', the Trusts, aided and abetted by CBS, 

nevertheless signed and entered into an agreement with CBS to materially modify the 1974 

Amendment in various respects. (SAC, ¶ 26.) 

"The Trusts and CBS entered into the 2010 Amendment: (i) without permitting - 

Plaintiff to have and refusing to give Plaintiff the proposed or final written agreement with CBS; 

(ii) without permitting Plaintiff any input into the material terms of the new agreement with 

CBS; and (iii) affirmatively disregarding the rights of the [LLC]." (SAC, if 27.) In addition, the 

Trusts wrongfully "warranted and represented to CBS that they were fully authorized to enter 

into such a agreement with CBS to amend the 1974.Amendment[d" (SAC, ¶ 27.) 
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On or about May 17, 2010, CBS picked up the Hawaii Five-0 new TV series for 

production. (See SAC, I 29.) In response, "the Trusts wrongfully advised and/or instructed CBS 

to make all payments due in connection with the new television series (including amounts Owed 

to Litto) to the Trusts and not the [LLC] and . .. CBS did so knowing payments should have been 

made to the [LLC]." (SAC, ¶ 29.) "None of the compensation received by the Trusts has been 

given to or otherwise placed in or provided to the Company as required by the terms of the 

Operating Agreement." (SAC, ¶ 29.) 

The SAC brings one cause of action against CBS for declaratory relief concerning the 

validity of the 2010 Amendment. 

II. LEGAL STANDARDS 

A demurrer must be sustained if a complaint fails to state facts sufficient to constitute a 

cause of action. (CCP § 430.10(e).) Moreover, a demurrer can be used only to challenge defects 

that appear on the face of the pleading under attack or from matters outside the pleading that are 

judicially noticeable. (Blank v. Kirwan (1985) 39 Ca1.3d 311, 318.) Matters that appear on the 

face of the pleading include matters contained in exhibits attached to the complaint and 

incorporated by reference. (Barnett v. Fireman's Fund Ins. Co. (2001) 90 Cal.App.4 th  500, 505.) 

A demurrer can be utilized where the face of the complaint is incomplete or discloses some 

defense that would bar recovery. (Guardian North Bay, Inc. v. Sup. Ct. (Myers) (2001) 94 Cal. 

App. 4th  963, 971-972.) 

However, a demurrer must be overruled if the complaint states any valid cause of action 

and sets forth the essential facts. (Quelimane Co. v. Stewart Title Guar. Co. (1998) 19 Cal. 4th  

26, 28.) The standard for a legally sufficient complaint against a defendant is whether the 
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defendant has notice of the cause of action against him. Notice pleading requires "only general 

allegations of ultimate fact." (McKell v. Washington Mutual, Inc. (2006) 142 Cal. App. 4th 

1457, 1469-1470 [numerous citations omitted].) 

In considering a demurrer, the court must accept as true all material allegations contained 

on the face of the complaint, regardless of whether plaintiff is able to prove the cause of action at 

this stage. (Cole v. Fair Oaks Fire Protection District (1983) 43 Cal. 3d 148.) In other words, 

the question of plaintiffs ability to prove these allegations, or the possible difficulty in making 

such proof does not concern the reviewing court [citations]; . . . plaintiff need only plead facts 

showing that he may be entitled to some relief [citation]." (Landeros v. Flood (1976) 17 Cal. 3d 

399, 407.) The court "also consider[s] matters which may be judicially noticed. [Citation]." 

(Evans v. City of Berkeley (2006) 38 Ca1.4th 1, 6, (internal quotation marks omitted)) However, 

a demurrer does not admit contentions, deductions or conclusions of fact or law. (See Blank v. 

Kirwan (1985)39 Cal. 3d 311,318; Daar v.Yellow Cab Co. (1967) 67 Cal. 2d 695, 713.) The 

facts required are, as a general rule, ultimate facts and not evidentiary facts or conclusions of 

law. (Waco-Porter Corp. v. Superior Court (1963) 211 Cal. App. 2d 559, 567.) "Further, 

[courts] give the complaint a reasonable interpretation, reading it as a whole and its parts in their 

context. [Citationd" (Evans, supra, 38 Ca1.4th at 6 ( internal quotation marks omitted)) 

Also, statutory grounds for demurrer include an objection that the pleading is uncertain 

(CCP § 430.10(f).) A demurrer for uncertainty will be sustained only where the complaint is pled 

in a manner such that a defendant cannot reasonably respond; i.e., he or she cannot reasonably 

determine what issues must be admitted or denied, or what counts or claims are directed against 

him or her. (Khoury v. Maly 's of Calif,  , Inc. (1993) 14 Cal.App.4th 612, 616.) 
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Lastly, in considering whether to grant leave to amend, the Court places the "burden of 

demonstrating that a complaint's deficiencies can be cured through further amendment . . . 

squarely on the plaintiff" (See Berryman v. Merit Prop. Mgmt., Inc. (2007) 152 Cal. App. 4th 

1544, 1560. ) The plaintiff must show that there is a "reasonable possibility" that he or she can 

cure the defect by amendment. (Heckendorn v. City of San Marino (1986) 42 Cal. 3d 481, 486.) 

III. DISCUSSION 

CBS's demurrer is sustained without leave to amend. Although Plaintiff has sufficiently 

pled that the Company rather than the Trusts possessed the right to exploit the underlying rights 

to Hawaii Five-0 (thus creating an actual controversy regarding the validity of the 2010 

Amendment), it would be inequitable to rescind the 2010 Amendment. To affect a rescission, 

consideration must be restored to the contracting parties. Cal Civ Code §1691. A delay in 

restoring or tendering consideration should not result in a denial of rescission unless the other 

party has been substantially prejudiced by the delay. Cal Civ Code §1693. The purpose of this 

requirement is to restore the status quo, the position that the parties occupied right before the 

contract was made, in order to avoid unjust enrichment. See B. .I. Metcalf Gen. Contractor, Inc. v 

Earl Erne, Inc. (1963) 212 Cal App 2d 689; Kreisa v Stoddard (1954) 127 Cal App 2d 627. The 

consideration for the 2010 Amendment was the right to develop and produce a television series 

based on Hawaii Five-0. Plaintiff instituted this current action over 2 years after the 2010 

Amendment was signed. CBS has already produced the television series and to restore the 

consideration would essentially require CBS to "un-make," or in the alternative, pull what has 

become a very popular television series. Such a drastic remedy would substantially prejudice 

CBS, particularly in light of the fact that the thrust of Plaintiff's action is not that the terms of the 
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2010 Amendment are inherently unfair, but that the compensation under the agreement is going 

to the wrong party. 

IV. CONCLUSION 

Defendant CBS's demurrer is SUSTAINED WITHOUT LEAVE TO AMEND. 

DATED: January 7, 2013 

HON. GREGORY ALARCON 
JUDGE OF THE SUPERIOR COURT 
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