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The Plaintiff, NEW DELHI TELEVISION LIMITED, (“NDTV” or 

“Plaintiff”) seeks compensatory and punitive damages from NIELSEN HOLDINGS 

N.V., VALCON ACQUISITION B.V., THE NIELSEN COMPANY B.V., VNU 

INTERMEDIATE HOLDING B.V., NIELSEN HOLDING AND FINANCE B.V., 

THE NIELSEN COMPANY (LUXEMBOURG) S.A.R.L, VNU INTERNATIONAL 

B.V., TNC (US) HOLDINGS, INC., THE NIELSEN COMPANY (US), LLC, VNU 

MARKETING INFORMATION, INC., ACN HOLDINGS INC., ACNIELSEN 

CORPORATION, ACNIELSEN MARKETING RESEARCH INDIA PRIVATE 

LIMITED, and ACNIELSEN RESEARCH SERVICES PRIVATE LIMITED, 

(collectively, the above defendants, “Nielsen” or the “Nielsen Group”), KANTAR 

MEDIA RESEARCH PRIVATE LIMITED, WPP PLC, CAVENDISH SQUARE 

HOLDING B.V., JWT and IMRB INTERNATIONAL (the latter five (5) defendants, 

collectively, “Kantar” or the “Kantar Group”), (all  the above defendants, collectively, 

the “Defendants”), TAM MEDIA RESEARCH PRIVATE LIMITED (hereinafter 

“TAM”), DAVID CALHOUN, JAMES A. ATWOOD, JR., RICHARD J. 

BRESSLER,  SIMON E. BROWN, MICHAEL S. CHAE, PATRICK HEALY, 

JAMES M. KILTS, IAIN LEIGH. ELIOT P. S. MERRILL, ALEXANDER NAVAB, 

ROBERT REID and SCOTT A. SCHOEN (the latter eleven (11) defendants, 

collectively, the “Nielsen Directors”). 
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PRELIMINARY STATEMENT 

1. This is a case, brought under New York State laws, of negligence, 

gross negligence, false representations, prima facie tort and negligence per se (based 

on violations of the Foreign Corrupt Practices Act and the Dutch Corporate 

Governance Code), all of which wrongdoings are centered in New York City, the 

worldwide operational headquarters of Nielsen, and which wrongdoings directly and 

proximately caused injuries to NDTV, a leading international broadcaster based in 

New Delhi, India, and to countless others in Florida, Turkey, the Philippines and 

across the planet. This is also a case of a once noble company, Nielsen, now owned 

by “Sponsors”, exhibiting unabashed short term greed and reckless disregard of its 

duties and of its noble origin. It is a case of the two largest audience measurement 

conglomerates in the world, Nielsen and Kantar, formerly competitors, operating 

worldwide through a deliberately complex web of subsidiaries and joint ventures, 

creating, at least in India, a monopoly and abusing the power of that monopoly.  

2. This is also a case of the Nielsen Board of Directors, as proxies for the 

world’s largest and most powerful group of corporate takeover specialists (referred to 

herein and in Nielsen’s 2011 Annual Report as “Sponsors”) that, since 2006, control 

Nielsen, recklessly disregarding, in New York City, the worldwide operating 

headquarters of Nielsen, their explicit responsibilities to customers under the Dutch 

laws to which they are subject, the country of Nielsen’s incorporation being the 

Netherlands.  
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3. The Sponsors consist of KKR, The Blackstone Group, The Carlyle 

Group, Thomas H. Lee Partners, Alpinvest Partners, Hellman & Friedman and 

Centerview Partners (collectively, the “Sponsors”).  

4. Cost cutting and cost avoidance measures to maintain revenues are the 

basic tenet of leveraged buyouts. For example, The Blackstone Group’s 2011 Annual 

Report explicitly acknowledges that “highly leveraged entities are inherently more 

sensitive to declines in revenues”. The cost cutting and cost avoidance measures 

adopted by Nielsen are the direct result of the Nielsen Directors and David Calhoun 

acting solely in their own short term interests and the short term interests of the 

Sponsors, while disregarding their explicit obligations to thousands of customers such 

as NDTV. The Sponsors benefit from such cost cutting measures in the short term, 

during which short term they have commenced, since January 2011, to “cash out” 

their controlling interest in Nielsen and/or otherwise siphon resources from Nielsen.  

5. The Sponsors, through the Nielsen Directors and David Calhoun, order 

cost cutting and cost avoidance measures to maintain share prices in the short term, so 

they can “cash out”, as part of the typical leveraged buyout “exit strategy”, making 

billions of dollars in profits.  

6. The Sponsors have already begun such process. As of January 2011, 

they owned 100% of Nielsen. As of March 2012, they own 66%. 

7. Thousands of Nielsen’s customers, such as NDTV, are the victims of 

such cost cutting measures, as set forth below.  Nielsen’s wrongdoings, including, but 

not limited to, negligence, gross negligence, false representations, prima facie tort and 

negligence per se (based on violations of the Foreign Corrupt Practices Act and the 
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Dutch Corporate Governance Code), have had catastrophic effects on customers, on 

the television industry, on advertisers and on and viewers in the US and overseas.  

8. Not stopping publication of data in India, even after direct and 

unequivocal notice of such violations, is consistent with the objectives of the 

Sponsors, and is done in reckless disregard of customers’ rights.   

9. In addition to various events occurring between 2004 and January 2012 

(as outlined below), on January 4, 2012, NDTV wrote to David Calhoun, the 

worldwide CEO of Nielsen, repeating complaints about NDTV’s losses resulting from 

ongoing rampant corruption in television viewership data published by TAM, a joint 

venture monopoly created by Nielsen and Kantar in 1998. As a result, on January 12, 

2012, L V Krishnan, CEO of TAM, informed NDTV that US representatives of 

Nielsen, namely Paul Donato, Executive Vice President and Chief Research Officer, 

Nielsen, 770 Broadway, New York, NY (referred to hereinafter as “Paul Donato” or 

“Paul” or “Donato”) and Robert Messemer, Chief Security Officer, The Nielsen 

Company, Schaumburg, IL (hereinafter referred to as “Robert Messemer” or “Robert” 

or “Bob” or “Messemer”), would travel to New Delhi, India, to meet representatives 

of NDTV on January 20, 2012. That meeting took place, attended by NDTV, Paul 

Donato, Robert Messemer, Piyush Mathur (President, India Region, The Nielsen 

Company, hereinafter “Piyush Mathur”, or “Piyush” or “Mathur”), Farshad Family 

(Managing Director, Nielsen India, hereinafter “Farshad Family”, or “Farshad” or 

“Family”), Abhijit Patil (Regional Security Leader – APIMEA, The Nielsen 

Company, hereinafter “Abhijit Patil” or “Abhujit” or “Patil”), Thomas Puliyel 

(President IMRB International, a Division of JWT (with headquarters in New York 
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City), hereinafter “Thomas Puliyel” or “Thomas” or “Puliyel”) and Cyrus Elavia 

(Chief Counsel, India, The Nielsen Company, hereinafter “Cyrus Elavia” or “Cyrus” 

or Elavia”). 

10. The business cards of Paul Donato (which states “Nielsen 770 

Broadway” to be his employer), Robert Messemer (which states “The Nielsen 

Company” to be his employer), Piyush Mathur (which states “The Nielsen Company” 

to be his employer), Abhijit Patil (which states “The Nielsen Company” to be his 

employer) are attached hereto as Exhibit A.  The other titles and companies noted 

below for Eric Salama and above for Thomas Puliyel are from information provided 

by them to NDTV. The information on Farshad Family and Cyrus Elavia is based on 

the Nielsen website.  

11. All of NDTV’s losses and complaints as noted in this Complaint were 

presented to those senior officials of Nielsen and Kantar at that meeting, along with 

evidence supporting such losses and complaints, the parties involved in rampant 

corruption, which, by the very nature of television and cable operations in India 

included politicians. They were also informed of the potential for litigation against 

Nielsen and Kantar.  

12. Nielsen and Kantar took control of events. They each made promises 

to NDTV to address NDTV’s complaints, and promised immediate solutions. 

13. Several other meetings and communications (as outlined in detail 

below) with the above noted senior Nielsen US officials, senior Kantar officials, 

including Eric Salama, Chairman and CEO of the “Kantar Group” worldwide, based 

in London, continued through the next several months, and continue to date. At all 
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times during such meetings and in resulting communications senior Nielsen US and 

Kantar officials continued, and continue, to make false representations that they 

would and will stop publication of corrupt TAM data and remedy the blatant 

corruption of TAM data, to which they have admitted, which publication and 

corruption was, and is, causing enormous losses to NDTV. 

14. The primary remedial measure required was (1) the discontinuation of 

publication of data until there was an increase of sample size from 8,000 to 30,000 

and (2) immediately increased security measures. To date, however, no such remedial 

measures have been taken. Corrupt data continues to be published, with the 

knowledge and/or conscious disregard of the fact that the benefits of such continuing 

publication inure to the benefit of politicians.  

15. Due to the monopoly power of Nielsen and Kantar, NDTV, along with 

other broadcasters and advertisers have had no choice but to rely on corrupted TAM 

data. 

16. NDTV relied on the direct and unequivocal promises made by the 

senior officers noted above of The Nielsen Company, the Kantar Group, Nielsen and 

IMRB International/JWT and did not take any further steps to effectuate the necessary 

remedial measures. Those promises have been broken, and NDTV has suffered losses 

as direct result of those broken promises. Under New York law, each of these 

Defendants is liable to NDTV whether or not they had control over TAM’s 

operations. 

17. That data has been, and continues to be, corrupted by lack of security 

and lack of adequate sample size. Yet Nielsen and Kantar, through TAM, continued 
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and still continue, to publish such corrupted data, despite direct and specific 

knowledge and admission by each of them of the corruption of such data, and direct 

and specific knowledge of the losses caused, and that continue to be caused, to NDTV 

by the publication of such corrupted data.  

18. Nielsen and Kantar, despite their explicit promises to address such 

rampant corruption, have negligently, deliberately and willfully, failed and refused to 

discontinue publication of corrupted data, failed to increase sample size and failed to 

increase security measures, all of which they knew they should have done, at the 

latest, after the January 20, 2012 meeting.  

19. That failure constitutes negligence (including, but not limited to, 

negligence per se for violations of the FCPA and the Dutch Corporate Governance 

Code), gross negligence, reckless disregard of duties and the various other causes of 

action set forth herein against each of the Defendants, David Calhoun and the Nielsen 

Directors.  

20. Such failure is also the result of cost cutting and/or cost avoidance 

measures designed solely for the benefit of the Sponsors and detrimental to, and in 

disregard of the rights of, customers such as NDTV. 

21. Further, such failure is the result of unrelenting exercise of monopoly 

power allowing Nielsen, Kantar and TAM to deny an essential increase in sample size 

and improve essential security measures.  

22. NDTV has suffered the damages stated herein as a direct result of 

Nielsen’s and Kantar’s, separate, distinct and/or joint acts and omissions. 
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23. NDTV has suffered the damages stated herein as a direct result of 

“Nielsen”’s, the company listed on Paul Donato’s business card, separate, distinct 

and/or joint acts and omissions. 

24. NDTV has suffered the damages stated herein as a direct result of The 

Nielsen Company’s (the name listed on the business cards of Robert Messemer, 

Piyush Mathur and Abhijit Patil, and the name of the company where Cyrus Elavia is 

Chief Counsel India), separate, distinct and/or joint acts and omissions. 

25. NDTV has suffered the damages stated herein as a direct result of the 

Kantar Group’s (the name of the company for which Eric Salama works), separate, 

distinct and/or joint acts and omissions. 

26. NDTV has suffered the damages stated herein as a direct result of 

JWT/IMRB International’s (the company for which Thomas Puliyel works), separate, 

distinct and/or joint acts and omissions. 

27. NDTV has suffered the damages stated herein as a direct result of 

Nielsen India’s (the company for which Farshad Family works), separate, distinct 

and/or joint acts and omissions. 

28. NDTV has suffered the damages stated herein as a direct result of 

TAM’s separate and distinct acts and omissions.  

29. NDTV has suffered the damages stated herein as a direct result of the 

Nielsen Directors’ separate and distinct acts and omissions.  

30. NDTV had suffered the damages stated herein as a direct result of 

David Calhoun’s separate and distinct acts and omissions.   
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THE PARTIES 

NDTV 

31. NDTV is India's first and most respected private broadcaster of news, 

current affairs and lifestyle television. NDTV, is, and has been for the last 24 years, a 

pioneer in India’s news television. It is today, the most watched and the most 

respected news network of India. From the path-breaking “The World This Week” 

(nominated as one of India’s 5 best television programs since independence), to first 

private news on Doordarshan (India’s national public broadcaster) “The News 

Tonight”, to producing India’s first 24-hour news channel “Star News”, NDTV has 

been in the forefront of every single news revolution. Its three news channels – 

NDTV 24/7, NDTV India, and NDTV Profit continue to raise the standards of 

journalism with their innovative programming and uncompromising integrity. NDTV 

24x7 is the most widely distributed English News Channel from India which is 

beamed in the UK, USA, Canada, South Africa, Middle East, Australia, New Zealand, 

Mauritius and most of the South Asian Countries.  

32. As an organization, NDTV is totally committed to the cause of using 

its extensive expertise, experience and technology to telecast fair, accurate and 

unbiased coverage of the latest in domestic and international news and entertainment 

for viewers at home and around the world. NDTV has 23 offices (with its registered 

office in New Delhi) and studios across the country. NDTV hosts India's most modern 

and sophisticated production and newsgathering facilities, award winning production 

and creative teams. NDTV as a brand enjoys tremendous respect in India. In a survey 
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by Business World, April 9, 2007 issue (one of the reputed Indian business 

magazines) NDTV was ranked number one in the Media and Entertainment sector. 

33. NDTV’s founder, Dr. Prannoy Roy (“Dr. Roy”) is accepted as the 

father of Indian television news industry. Dr. Roy is one of the most senior journalists 

in India. Apart from his responsibilities as a journalist, Dr. Roy is the co-founder of 

NDTV, along with Ms. Radhika Roy, herself a respected journalist who was earlier at 

India Today and Indian Express and currently Executive Co-Chairperson of NDTV. 

Dr. Roy is also one of the first journalists to have conducted election surveys and 

forecasts of seats likely to be won by leading political parties. 

34. NDTV’s shareholders include, and have included, many individuals in 

the United States as well as financial institutions in New York such as Goldman Sachs 

and Morgan Stanley. All those shareholders have lost value in their shareholdings as a 

result of the wrongdoings of the Defendants, TAM, David Calhoun and the Nielsen 

Directors.    

The Nielsen Vertically Integrated Companies 

35. Nielsen is a vertically integrated global marketing research firm, with 

worldwide operating headquarters located at 770 Broadway, New York, New York 

10003, and a web of at least 273 subsidiaries across the world providing various 

forms of market research and analysis, which subsidiaries are departments, agents, 

divisions or franchisees of Nielsen, although Nielsen presents them, through 

deliberately created complex corporate structures crossing country lines, as separately 

incorporated companies. Various court papers filed by Nielsen in prior litigation, the 

2011 Nielsen Annual Report and Nielsen’s current website confirm Nielsen’s 
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vertically integrated method of operation, within and outside the United States, all of 

which is controlled from Nielsen’s worldwide operating headquarters in New York 

City.  Indeed, Nielsen’s 273 subsidiaries function as mere departments, divisions or 

franchisees of Nielsen Holdings N.V., a Dutch corporation, as a matter of law.   

36. Nielsen was founded in 1923 in Chicago. It began expanding 

internationally in 1939, and, according to its current website, now operates in more 

than 100 countries. 

37. One of Nielsen's best-known creations is Nielsen ratings, an audience 

measurement system that measures television, radio and newspaper audiences in their 

respective media markets. In 1950 Nielsen began attaching recording devices to a 

statistical sample of about 1,200 consumer television sets in the U.S. Those devices 

used photographic film in mail-in cartridges to record the channels viewed by the 

consumer and thus determine audience size. Later, Nielsen developed a business 

model which delineates, inter alia, electronic methods of data collection and 

transmission; the methods for using specific patented equipment to gather, process 

and analyze data, including various safeguards to ensure the accuracy of the data; the 

methods for generating reports of the analyses generated from the collection of data; 

marketing strategies; and the methods for maintaining levels of quality control 

amongst its subsidiaries, franchisees and agents (the “Nielsen Process”). 

38. In 1996, Nielsen spun off this part of its operations into a separate 

company called Nielsen Media Research (NMR), which was acquired by Dutch 

conglomerate VNU in 1999.  
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39. Nielsen was acquired in 2006 the Sponsors. In January 2011, the 

Sponsors offered an initial public offering of Nielsen shares on the New York Stock 

Exchange to repay, in small part, $10 billon in debt accumulated as a result of the 

2006 acquisition by the Sponsors. Further shares were sold in March of 2012. As of 

December 31, 2011, Nielsen had indebtedness of $6.7 billion.  

40. Nielsen refers, on its website and in various publications, to the 

Nielsen Code written in 1931 by Arthur C. Nielsen, Sr., Chairman, AC Nielsen 

Company, defining the principles that would guide Nielsen to global leadership in 

marketing research. Nielsen states that the Code remains relevant today and continues 

to guide its business. The Code consists of the following attributes: (i) impartiality (ii) 

thoroughness (iii) accuracy (iv) integrity (v) economy (vi) price (vii) delivery and 

(viii) service. By its conduct noted below, Nielsen has violated its own Code, 

particularly the attributes regarding integrity, thoroughness and accuracy. Indeed, 

under “Thoroughness” in the Nielsen Code, Nielsen states that it will only accept 

business at a price permitting thoroughness, then do a thorough job, regardless of cost 

to Nielsen. Under “Accuracy” in the Nielsen Code, Nielsen represents that it is 

committed to watching every detail that affects the accuracy of its work. 

41. As a result, inter alia, of the huge debt burden Nielsen carried and still 

carries from the 2006 takeover/leveraged buyout by the Sponsors, and in an effort to 

maintain short term share values so the Sponsors can make unconscionable profits 

when they “cash out”, Nielsen has systematically and deliberately failed, in several 

countries across the world, to adhere to the Code formulated by its founder, Arthur C. 

Nielsen. 
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42. A primary reason for such failure to adhere to the Nielsen Code, so 

nobly, proudly, skilfully and thoughtfully formulated by Mr. Arthur C. Nielsen, is 

Nielsen’s unabashed greed and worldwide attempts to cut costs, with the objective of 

increasing profits for the Sponsors. If Mr. Nielsen were alive, he would be gravely 

disappointed by the culture of greed, and short-term benefit, found today at Nielsen. 

43. One method adopted by Nielsen for cutting costs is to refuse to 

increase sample sizes to adequate levels. Another method is to place the Nielsen 

Process in markets, such as India, the Philippines and Turkey, without making 

suitable adjustments for local conditions. The need to make such suitable adjustments 

is recognized, but not followed, by Nielsen.  Indeed, in its 2011 Annual Report, 

Nielsen acknowledges that there are additional costs for implementing the Nielsen 

Process in emerging markets, such as China, Russia, India and Brazil, but Nielsen has 

consistently refused to incur such additional costs, including a refusal to increase 

sample size and adopt adequate security measures in India.  See Nielsen 2011 Annual 

Report, page 13. 

44. As noted in detail below, such cost cutting or cost avoidance measures, 

motivated by corporate greed, have resulted in violations of Nielsen’s duties to 

NDTV, violations of the Foreign Corrupt Practices Act, violations of the Dutch 

Corporate Governance Code and are the direct and proximate cause of NDTV’s 

damages. 

The Kantar Vertically Integrated Companies: 

45. Kantar is based in the UK and was founded in 1993 as the market 

research, insight and consultancy division of WPP PLC, a London-based public 
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company. Kantar is a vertically integrated network of 13 specialist companies, with 

about 28,500 employees working in 100 countries across various research and 

consultancy disciplines.  

46. Kantar has a branch in the US, with its office at 11 Madison Avenue, 

12th Floor, New York, NY 10010.  

47. Kantar proudly claims that its services are used by over half of the 

Fortune Top 500 companies. It was the second largest global market research 

company in 2009 (behind only Nielsen), with annual revenue of about $4 billion. It is 

consistently a Honomichl Top 50 company in the U.S.  

48. IMRB International and Cavendish are mere departments and/or 

divisions of Kantar, as a matter of law. 

The Creation of TAM 

49. In 1998, Nielsen entered into a joint venture with Kantar (previously a 

competitor), so as to monopolize the Indian market for television viewership ratings.  

In 1998, Nielsen and Kantar formed Television Audience Measurement (“TAM”) to 

implement the Nielsen Process in the Indian market.   

50. TAM is an Indian company, which is a joint venture between AC 

Nielsen Research Services Private Limited, which holds 50% of TAM’s shares, 

Kantar Market Research Pvt. Limited, which holds 20% of TAM’s shares, and 

Cavendish Square Holdings B.V., which holds 30% of TAM’s shares.  AC Nielsen 

Research Private Limited is part of the Nielsen Group of vertically integrated 

companies. AC Nielsen Research Private Limited operates as a mere department 

and/or division of Nielsen Holdings N.V.  
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51. Upon information and belief, through a contractual relationship 

between TAM and one or more of the integrated Nielsen companies, TAM licenses 

the Nielsen Process for a fee, so as to market and sell the statistical ratings analyses 

generated by the Nielsen Process in India to broadcasting networks, such as NDTV.  

52. When TAM commenced its operations and services in India in 1998, it 

marketed its products to the Indian television market, including, but not limited to 

NDTV, as Nielsen brand name products, that utilize the Nielsen Process, created, 

developed, and owned by Nielsen, to generate statistical ratings analyses with the 

level of quality associated with the Nielsen brand name. Indeed, TAM represented to 

NDTV that its operations were backed by Nielsen, and the experience of Nielsen, the 

world’s largest provider of the PeopleMeter based TV Ratings Services. 

53. Notably, to this date TAM’s website home page presents the TAM 

logo right below the logo for Nielsen and Kantar which also serve as links to the 

respective web pages of Nielsen and Kantar.   

54. In 1998, TAM represented to NDTV that Nielsen and Kantar were its 

“Heritage”, a claim that continued in the years following and continues to date.  

55. In 1998, TAM further represented to NDTV that Nielsen had already 

brought three million dollars ($3,000,000) into India and that Nielsen’s commitment 

was based on a major investment in forming an ACNielsen company with major 

operations in India. Christian Dandan was appointed as the Chief Executive of the 

project, having 12 years of experience of setting up and managing Nielsen 

PeopleMeter systems all over the world including France, South America, and 

Turkey.  
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56. Further still, in 1998, TAM represented to the Indian television market 

that Nielsen Frequency Measurement meters would be used for its operations in India 

and TAM would implement the Picture Matching technology, wherever necessary, for 

addressing the issue of Cable Channel identification in Cable and Satellite homes. 

Data retrieval would initially be through personal visits but later an attempt would be 

made to download the data from the Panel homes through telephone lines or via Radio 

Frequencies. In addition, TAM represented that ACN 6000 meters used the latest 

technology, were manufactured in 1998 and that the level of trouble free performance 

would be significantly higher for the ACNielsen meters as compared to competitors’ 

meters. TAM represented that the said meters were being used in Indonesia, Ireland, 

China and other countries. TAM claimed that ACNielsen was the only company with 

patented Picture Matching technology, and had been operating a PeopleMeter based 

continuous TV Audience measurement service using this Picture Matching 

technology in Ireland since 1996.  TAM proposed to introduce the said Nielsen 

technology in India. 

57. Similarly, since 1998, TAM has consistently, on dozens of occasions, 

continued to hold itself out as a seller of the Nielsen Process.  In public and private 

presentations TAM has repeatedly referred to the Nielsen Process as an integral part 

of TAM’s operations. For example, on October 16, 2006, in a presentation, TAM 

stated that the selection of towns and sampling methods had been controlled by 

Nielsen, using a new technique called Simulated Annealing. Further, that the meters 

used were AC Nielsen 6000 series Offline meters, AC Nielsen series Online 6000 

meters and TVM5 AGB Digital Online Meters.  
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58. Throughout its operations since 1998, TAM has sold the ratings 

analyses generated by the Nielsen Process by explicitly stating that it is using the 

process created, developed and implemented by Nielsen to generate ratings analyses, 

that is owned by Nielsen and Kantar, the leading provider of such services across the 

globe, that it is backed both financially as well as technologically by Nielsen and 

Kantar, the international giants in the field, and that therefore the data collected must 

be reliable. Indeed, TAM has presented slides at various presentations to support such 

assertions.   

            The Relationship Between Nielsen, Kantar and TAM: 

59. Acting as an agent, department, distributor, division and/or franchisee 

for Nielsen and Kantar, TAM uses the Nielsen Process to measure television 

audiences and generates television ratings points (hereinafter “TRPs”), which are used 

by advertisers to determine which television networks they will advertise on, and the 

rates they are willing to pay for such advertisements.  

60. The Nielsen Process includes the use of TVMS PeopleMeters, which 

are manufactured by the Nielsen Group in the United States. Apart from 

PeopleMeters TAM has also been using Pollux and Arianna. These are production 

and analysis software tools developed by AGB Nielsen (another Nielsen company, 

and part of the vertically integrated corporate structure set up by Nielsen) used 

globally by Nielsen to collect, process, and analyze viewer data to generate TRPs. 

61. By virtue of the fact that TAM was appointed by the industry 

stakeholders of ISA (Indian Society of Advertisers), IBF (Indian Broadcasting 
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Foundation) and AAAI (Advertising Agencies Association of India) in 1998, TAM 

has been the central Industry provider of Media and Consumer Insights to the various 

stakeholders of the Indian Media and Entertainment Industry - Advertisers & 

Marketers, Media Owners, Media Agencies and Academia. TAM dominates the 

relevant market. TAM is the currency in this field of services in India, and, as a result 

of Nielsen and Kantar joining forces, the only choice for broadcasters such as NDTV. 

62. TAM claims that, based on the Nielsen Process, it operates the central, 

industry authorized, TV viewership cell and has been providing data since 

1998.  Since 2007, TAM has also been reporting TV viewership data for Digital TV 

Homes, for which it has introduced Nielsen’s digital TVM5 PeopleMeter, that, 

according to the Nielsen website, is used internationally by Nielsen to measure 

ratings.  

63. TAM relies upon and repeatedly and proudly announces that it 

operates under the control of Nielsen and Kantar. Senior officers at Nielsen’s US and 

India entities are on the Board of Directors of TAM. TAM operates from Nielsen’s 

offices in three major cities in India, Chennai, Bangalore and Kolkata. TAM applies 

Nielsen’s Process in India, as stated by way of public statements by Nielsen officials.  

64. TAM, which has absolutely no Indian shareholder, was, and has 

always been, a mere agent, department, distributor, division and/or franchisee of 

Nielsen, utilized as a mere instrumentality by both Nielsen and Kantar to implement 

the Nielsen Process in India, and market and distribute the products generated 

therefrom to the Indian market, in accordance with the standards and guidelines set by 
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Nielsen and Kantar. The direction and pervasive control of the Nielsen Process and 

business of TAM by Nielsen and Kantar is evident, inter alia, from the following 

a. That the board of TAM comprises of Nielsen and Kantar/ IMRB (a 

subsidiary of Kantar) nominees. This includes individuals who run Nielsen 

businesses in India; 

b. Nielsen operates as a “single economic entity”.   For example, officers of 

The Nielsen Company (a US entity) are identified on Nielsen’s worldwide 

website as “Managing” India as well as other countries such as 

Bangladesh, Sri Lanka and Nepal. Nielsen’s worldwide leadership listings 

identify Nielsen India officers such as Piyush Mathur.  

c. Piyush Mathur executed a letter of assurance dated February 28, 2012 for a 

whistle blower in India on behalf of Nielsen under the letterhead of The 

Nielsen Company based in the United States. That letter was witnessed by 

Robert Messemer as Chief Security Officer, The Nielsen Company, by 

Paul Donato, Executive Vice President and Chief Research Officer, 

Nielsen, 77 Broadway, New York, and by Ajay Mankotia of NDTV;  

d. Justin Andrews Sargent is Director with TAM Media Research Private 

Limited as well as of– GfK-Nielsen India Private Limited (yet another 

Nielsen joint venture). 

e. The Nielsen Group maintains one website for all group companies and 

subsidiaries [http://www.nielsen.com]. The Terms of Use page on the 

Nielsen website states that “The Nielsen Company, including its 

subsidiaries and affiliates (‘Nielsen’) requires that all visitors to this World 
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Wide Web site owned, operated, licensed, and controlled by Nielsen (the 

“Nielsen Site”) adhere to the following Terms of Use” 

[http://www.nielsen.com/in/en/terms-of-use.html].  

f. Nielsen, on its website, declares that its Corporate Support Center: 

	  … provid[es] state-of-the-art hardware and software as well as expert 
client and consulting services. 

§ Secures the Nielsen brand name through the control of quality 
standards;  

§ Provides training and support to operational companies in all aspects of 
the Nielsen TAM system 

§ Receives the key production performance indicators from each local 
operation on a daily (overnight data production) or weekly basis. This 
data includes the number of homes polled in each country, the number 
of homes discarded during the validation process and the reasons why, 
and the number of homes produced in the final daily information 

 
g. The CEOs of Nielsen and Kantar have visited India regularly to oversee 

and inspect Indian operations, including the operations of TAM. David 

Calhoun, CEO, Nielsen, was in India, for example, on May 6, 2010, May 

13, 2010, November 15, 2011 and January 18, 2012. Eric Salama, CEO, 

Kantar, was in India, for example, on June 2, 2007, March 9, 2011 and 

April 11, 2012.  

h. At a meeting between the Chairman of NDTV, Dr. Roy, and a senior 

Nielsen US official in New York at the Paley Conference in 2010, Dr. Roy 

asked whether the huge differences between survey data and people meter 

data could exist, as seen in India. The Nielsen official said this was 

extremely unlikely, and that he was aware of serious problems in their 

organization in India, and he would be visiting India soon to sort it out. 
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However, upon information and belief, the Nielsen official did not follow 

up. 

i. Sir Martin Sorrell, CEO of WPP PLC, the holding company of Kantar, in a 

public meeting in New Delhi, on August 19, 2011, expressed concern 

about the possibility of government intervention and a government 

ordinance to regulate the ratings business. At that meeting, Vikram 

Chandra, NDTV CEO, told Sir Martin in the presence of at least 20 

witnesses that many broadcasters would welcome government intervention 

because the TAM system was broken. Sir Martin assured Vikram that he 

would look into the complaint. Despite the said assurance and knowledge 

regarding the tampering of TAM data, publication of such data continues. 

j. After countless efforts to resolve this matter with TAM, for many years 

prior to 2012, to no avail, on or about January 2012, NDTV complained 

directly to David Calhoun, CEO and Chairman of the Board of Directors of 

Nielsen, about the serious defects in the Nielsen Process, as applied to the 

Indian market.  Following NDTV’s complaint in January 2012 to Mr. 

Calhoun, senior officials from Nielsen and Kantar attended several 

meetings with NDTV in January, February and April of 2012 and have 

been making decisions as well as providing (now known to be false) 

assurances to NDTV. Senior Kantar officials such as Eric Salama, CEO 

worldwide, and senior Nielsen officers such as Paul Donato, Global Head 

of Research and Measurement and Science, Robert Messemer, Global 
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Head of Security and Piyush Mathur, President, India Region, have been 

directly and actively engaged in initiating and leading the investigations 

within TAM in India as well as from the US where Nielsen and Kantar 

have ordered forensic examinations of IT Systems of TAM officers. 

Nielsen and Kantar personnel dominated these meetings, rendering all key 

decisions affecting TAM’s future course of conduct, and making it 

abundantly clear to NDTV that Nielsen and Kantar were in total control 

over TAM’s operations. 

k. Thomas Puliyel, who is a Director at TAM India, is also President of 

IMRB International.  

l. Nielsen entities such as the “The Nielsen Company” based in the United 

States and senior officers at Nielsen including the Global Head of Nielsen 

Research Services Paul Donato and Chief Security officer Robert 

Messemer have, on behalf of Nielsen, witnessed and in Mr. Messemer’s 

case, additionally provided contractual assurances to whistle blowers in 

India who provided evidence of manipulation and corruption within TAM 

in India.  

m. Paul Donato, who, along with Robert Messemer, attended meetings with 

NDTV relating to the underlying facts that form the basis of NDTV’s 

current claims, is Executive Vice President and Chief Research Officer for 

Nielsen. The Nielsen website states that, “Paul is responsible for 

integrating research functions within Nielsen, overseeing the development 
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and evaluation of research, and serving as Nielsen's research liaison to 

clients and industry associations. Partnering with product leaders and 

client service leaders, Paul is responsible for the development of a global 

network of Nielsen Measurement Scientists and exploring methods to 

measure media audiences and consumer behavior in the changing, 

converging media environment.” Paul Donato was earlier President of 

Kantar Research Services.  

n. Farshad Family, who also attended the meetings, is Director at TAM, 

interestingly describes himself on his Linkedin page as “Managing 

Director, Nielsen Media - India at The Nielsen Company” 

[http://in.linkedin.com/in/farshadfamily] and on his Twitter account as 

“Lead Nielsen Media in India” [http://twitter.com/#!/farshad_family]. 

o. Three of six TAM offices in India are located in the premises of the 

Nielsen Company. In fact TAM on its own website indicates its address as 

care of The Nielsen Company. 

p. Two critical witnesses in this case are Robert Messemer and Paul Donato 

who have conducted a full investigation into the manipulation of TAM 

data.  Both Robert and Paul are based in the US. Furthermore, the actual 

evidence regarding the manipulation in TAM data is on the laptops seized 

by Robert Messemer during the course of his investigations in India and 

taken to the US for further analysis. The seized laptops are still in the US.  
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q. Additionally, the lack of funding by Nielsen and Kantar is the underlying 

cause that has led to the corruption of TAM data. The primary reason that 

data could be so easily manipulated in India was due to the persistent 

refusal of Nielsen and Kantar to provide adequate funds for TAM to 

increase its sample size and invest in the systems/quality/security 

procedures. 

r. Various e-mails, as noted below, reflect how TAM relied on the Nielsen 

US companies and/or Kantar in the course of TAM’s operations in India.   

s. Upon information and belief, TAM has regular and systemic financial 

transactions with Kantar and the Nielsen companies in the US, directly as 

well as through the Nielsen companies located in India. 

t. TAM is merely an alter ego of Kantar and the Nielsen companies located 

in the US. 

u. TAM acts merely as a distributor of the products generated by the Nielsen 

Process, which is controlled by Nielsen from the US. 

v. TAM is financially dependent on Kantar and the Nielsen US companies. 

w. Both the Nielsen and Kantar logos appear on TAM’s website directly 

above TAM’s logo, and said logos function as links to the respective 

worldwide websites of Nielsen and Kantar. 
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x.  By virtue of the fact that TAM was appointed by the Industry stakeholders 

of ISA (Indian Society of Advertisers), IBF (Indian Broadcasting 

Foundation) and AAAI (Advertising Agencies Association of India) in 

1998, TAM has been the central Industry provider of Media and Consumer 

Insights to the various stakeholders of the Indian Media and Entertainment 

Industry - Advertisers & Marketers, Media Owners, Media Agencies and 

Academia. TAM dominates the relevant market. TAM is the currency in 

this field of television audience measurement services in India.  Indeed, the 

only reason why TAM was selected was because Nielsen and Kantar 

endorsed TAM as effectively being Nielsen and Kantar in every respect.  

That was the design of Nielsen and Kantar in forming TAM. 

y. TAM claims that it operates the central, industry authorized, TV 

viewership cell and has been providing data since 1998. Since 2007, TAM 

has also been reporting TV viewership data for Digital TV Homes, for 

which it has introduced digital TVM5 PeopleMeter, that according to the 

Nielsen website is used internationally by Nielsen to measure ratings. 

65.  Upon information and belief, Nielsen formed a contractual 

relationship with TAM, whereby TAM paid a fee for the right to use the Nielsen 

Process, in accordance with the established standards and practices of Nielsen, to 

generate, market and sell products created therefrom, at Nielsen’s direction. 
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66. Upon information and belief, at all relevant times, Nielsen maintained 

control over the standards, practices and implementation of the Nielsen Process, as 

utilized by TAM in the Indian market.  

JURISDICTION AND VENUE: 

67. This Court has personal jurisdiction over the Nielsen companies 

pursuant to CPLR §301 because Nielsen’s worldwide headquarters are located in New 

York and Nielsen, and each of the Nielsen companies named as a defendant herein, 

regularly does business within the State of New York.   

68. This Court has personal jurisdiction over the Nielsen Directors and 

David Calhoun pursuant to CPLR §301 because David Calhoun and each of the 

Nielsen Directors either reside and/or are doing business within the State of New 

York.  

69. This Court has personal jurisdiction over the Kantar companies 

pursuant to CPLR §301 because Kantar maintains offices within the State of New 

York and each of the Kantar companies named as a defendant herein regularly does 

business within the State of New York.   

70. As TAM is part of Nielsen’s vertically integrated network of 

companies, Nielsen’s contacts with the State of New York are imputed to TAM for 

jurisdictional purposes, and, as a result, this Court has jurisdiction over TAM pursuant 

to CPLR §301.  In addition, this Court has jurisdiction over TAM pursuant to CPLR  

§302(a). 
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71. Venue is proper in New York County pursuant to CPLR §503(a) and 

(c) because one or more of the Defendants have their principal place of business in 

New York County. 

NATURE OF THE ACTION: 

72. The disputes and causes of action in the present case can be divided 

into two parts: (1) 2004 continuing through the present date; and (2) January 2012 

continuing through the present date.  During each of those time periods, various 

causes of action have arisen and are set forth below. The activities constituting 

plaintiff’s causes of action continue unabated even today with the active knowledge 

and willful disregard of Nielsen, Kantar TAM, David Calhoun and the Nielsen 

Directors. 

73. Nielsen and Kantar, through TAM, have had a virtual monopoly in 

India, and, apart from a less-than-credible Audience Measurement and Analytics 

Limited (aMAP) (another television audience measurement system, which is no 

longer in active business), which never achieved any currency among advertisers or 

television broadcasters, are the only organizations in the business of collecting and 

releasing weekly television viewership data in India.  While Nielsen, Kantar and 

TAM are liable for abusing their dominant position in the Indian market, they are also 

liable for indulging in corrupt practices by manipulating viewership data in favor of 

channels that are willing to covertly provide monetary inducements / payments / 

bribes to TAM officials. These payments are accepted and viewership data 

manipulated as per the requirement of such paying channels. The importance of TAM 

data rests on the fact that TAM data is the main parameter for advertisers to allocate 
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advertising spends between various channels.  Consequently, any corruption or 

manipulation of TAM data directly and visibly affects the revenues of a television 

broadcaster/channel, particularly because the reliability (the data is considered reliable 

as it is recognized to come from the Nielsen Process and be under the guidance and 

control of Nielsen) of such data is generally accepted in the industry and by 

advertisers because the collection of such date relies on the Nielsen Process. Since 

NDTV is among the very few broadcasters that has refused to indulge in any corrupt 

practices, naturally its ratings have suffered.  This has negatively impacted, amongst 

other damages, NDTV’s advertising revenues.  

74. Low ratings for NDTV news channels have also led to public claims 

by other news channels of being the number 1 (one) channel. This loss of hard earned 

reputation and goodwill along with the damage to the profitability of NDTV as a 

result of low advertising revenues has in turn severely, damaged the brand value of 

NDTV. Loss of respect and faith amongst shareholders and seen the value of its share 

price decline from a high of INR 501 on January 4, 2008, to a low of INR 25.7, as of 

December 20, 2011. This has also demoralized the employees of NDTV and forced 

the company to have to pay higher compensation to retain nationally recognized 

talent.  

75. As known to Nielsen, Kantar, TAM, David Calhoun and the Nielsen 

Directors at all relevant times, the corruption in the collection and dissemination of 

TAM data is rampant in India, is pervasive and is carried out at various levels.  

76. It is common knowledge that there are a number of television channels 

owned by politicians and political parties. Furthermore, politicians also own cable 
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networks in certain Indian states.  At the household level, in certain instances 

PeopleMeters have been installed at the residences of government officials, where 

tampering of the data also takes place.  Consequently, there is little doubt that 

corruption, bribery and manipulation of TAM, has extended to public officials, 

government agencies and politicians. Many politicians who own news networks (one- 

third of all news networks in India) and cable operations (60% of cable operations) 

continue to benefit from the corruption of data and Nielsen/Kantar’s refusal to stop 

publication of such data.  

77. Further, cost cutting and cost avoidance measures, such as continued 

publication of data to maintain revenues, refusal to publicly announce corruption in 

data, refusal to increase sample size and refusal to increase security measures are 

designed to maintain short term Nielsen share values so that the Sponsors may benefit 

in the billions of dollars when they cash out by selling their Nielsen shares.  

RELEVANT FACTS FROM 2004 TO DECEMBER 2011 

78. Significantly, the willful negligence and manipulation of the 

viewership data by TAM, Nielsen and Kantar has, as is now clear, been going on at 

least since 2004. While NDTV initially raised queries with respect to the credibility of 

TAM data as early as December 2004, it has subsequently become clear that the TAM 

data in itself was tainted, tampered with and corrupt. Despite countless mails and 

meetings from 2004 through 2012, between NDTV representatives and Nielsen, 

Kantar and TAM to redress same, TAM continually released the corrupt data with no 

steps towards remedying any of the grievances, inconsistencies and corrupt practices 
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raised by NDTV.  TAM and Nielsen’s behavior was a series of consistent actions that 

amounted to willful and knowing acceptance and participation in corrupt acts. 

79. It was incumbent on Kantar and Nielsen to ensure at all times that the 

acts and operations of TAM, as exercised through the Nielsen Process, were in 

accordance with international standards including maintaining such standards by way 

of adequate systems, training, safeguards and oversight. Nielsen and Kantar failed to 

follow such standards, as they later admitted in January, February and April 2012.  

80. Moreover, Nielsen and Kantar have failed to follow the basic tenets of 

corporate governance at all levels.  

81. Furthermore, Nielsen, Kantar and TAM, by continuing to provide data 

that is tainted, have deliberately and illegally profited from such activity and are 

responsible for the losses suffered, and continuing to be suffered, by the Plaintiff over 

the last 8 years. 

82. The corruption, manipulation and release of tampered and fabricated 

viewership figures for Nielsen’s Kantar’s and TAM’s Indian operations has been 

going on for at least eight years, despite the same having been brought to the 

knowledge of Nielsen, Kantar and TAM on numerous occasions between 2004 and 

2012.  Indeed, as noted above and in detail below, in January 2012 senior Nielsen and 

Kantar officials were, in person, given detailed evidence of how corrupt the system 

was. As a result of their own investigations, including personal interviews and 

examination of hard evidence, in February 2012 and then explicitly in April 2012 

those same senior officials (which, in April 2012 included Eric Salama, CEO of the 

Kantar Group) admitted that the Nielsen Process was not generating accurate data in 
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India, due to extremely high levels of corruption. In January 2012, after seeing first 

hand incontrovertible evidence of corruption, Nielsen and Kantar had an obligation to 

implement immediate remedial measures. However, instead of taking necessary steps, 

they, through TAM, continued and are still continuing, to publish corrupted data.  

83. The wrongful actions, and/or the willful inactions, of Nielsen, Kantar 

and TAM have led to consistent under reporting of viewership ratings for NDTV 

owned channels over the past 8 years. A number of independent as well as syndicated 

surveys conducted by reputed international firms, including Nielsen in the past few 

years, have consistently demonstrated NDTV 24x7’s undisputed leadership in the 

English news market.  

a. May 2009: GfK-MODE showed NDTV 24x7 had a viewership share of 

60% among the top three English channels.  

b. May 2009: This time interestingly enough by Nielsen itself, showed 

NDTV 24x7 having a viewership share of 61% among the top three 

English channels.  

c. An August 2011:  GfK MODE showed NDTV 24x7 having a viewership 

share of 56% among the top three English channels.  

d. March 2012: GfK-MODE showed the viewership share of NDTV 24x7 at 

51% among the top three English channels. 

However, the viewership data released weekly by TAM in India during those periods 

shows the news channels of NDTV having a very low viewership. Such large 

discrepancies between survey data and PeopleMeter data is statistically impossible, 

unequivocally indicating manipulation and corruption in the data.  
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84. At a meeting Dr. Roy had with a senior Nielsen US official at the 

Paley Conference in New York City in 2010, Dr. Roy asked whether such huge 

differences between survey data and PeopleMeter data could exist. The senior Nielsen 

US official said that was not possible, and that he was aware of serious problems in 

their organization in India, and he would be visiting India soon to sort it out. 

However, upon information and belief, such senior Nielsen official did not follow up 

and no action was taken by Nielsen to rectify the corrupt Nielsen Process. 

85. Similar discrepancies have also existed for the other channels owned 

by NDTV as shown below: 

a. GfK-MODE May 2009: NDTV India (a Hindi news channel) had a 

viewership of 22%, while TAM reported a viewership of approximately 

13% (almost similar target group).  

b. GfK Mode, March 2012: NDTV India had a viewership of 18%, while 

TAM reported approximately 11%_(almost similar target group).   

c. GfK MODE, June 2010: NDTV Profit, a business channel had a 

viewership of 34%; TAM reported 23%.  

86. The deficiencies in the Television Rating Points (“TRPs”) has been 

noted in a detailed review of existing television rating systems in India conducted by a 

reputed Committee in November 2010. The Committee Report notes that TRPs are 

the criterion that indicates the popularity of a channel or program and assists 

advertisers in making business decisions. It assists broadcasters, advertising agencies 

and advertisers in determining their ad spend, ad placement and program schedules. 

Widely accepted as the currency for both buyers and sellers of television advertising, 
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it is highly relevant considering that within the television industry, 34% (INR 116 

billion, USD 2.1 billion in 2011) of revenues come from advertising. For news 

broadcasters such as NDTV, advertising constitutes 70% to 80% of revenues.  

87. The Committee noted various concerns in the existing TRP system in 

India, some of them being inadequate sample size and lack of reliability in the 

methods adopted by rating agencies to maintain secrecy of sample homes. The 

Committee took a very serious view of the small sample size used by the rating 

agencies in India. In view of 129 million TV households in India (at the relevant 

time), and the enormous heterogeneity of the viewers in India, TAM’s coverage of 

about 8150 sample homes and aMaps coverage of 6000 sample homes was inadequate 

and the Committee recommended an increase in sample size to 15,000 urban and rural 

households over a period of two years and then to 30,000 over the next three years. 

The Committee also recommended that a further increase in PeopleMeters should be 

considered, consistent with the phase of digitalization at that point in time.  The 

Committee further noted there was a proliferation of certain ambiguously termed 

“consultants or agents” who allegedly gifted plasma or flat screen TV sets to the 

residents of the people metered homes and demanded that their actual TV viewing be 

done on those screens, and PeopleMeter viewing be left to the control of the agents.  

88. In view of the above, the Committee recommended increasing the 

sample size to 30,000. Additionally, the Committee also recommended stricter due 

diligence and audit mechanisms at the grass root level to eliminate such corrupt 

practices. The recommendations of the Committee have not been implemented to date 

DEADLIN
E.co

m



 
 

 35 

by TAM. The decision not to implement such recommendations was ultimately in the 

hands of Nielsen and Kantar.  

89. The loss of revenue caused to NDTV on account of the false, 

fabricated and manipulated data released to the public by Nielsen, Kantar and TAM 

over the past eight (8) years is not less than $810 million.  

90. While NDTV had been subscribing to TAM data since 1998, exposes 

by Outlook magazine in 2001 and Zee TV in 2002 made NDTV seriously reconsider 

its continued relationship with TAM. However, TAM subsequently represented to 

NDTV that they had improved their systems by implementing Nielsen and Kantar 

global best practices and were now in a position to provide fool proof, world class and 

reliable data to the industry using the Nielsen Process.  

91. In the year 2004, NDTV entered into a subscription agreement with 

TAM for TAM viewership data after detailed meetings, at which meetings TAM 

outlined the above rigorous and robust international practices that TAM was 

implementing.  

92. NDTV has paid a total of sum of US$ 5.3 million to TAM since 1998.  

93. Based on representations made to NDTV, NDTV believed that Nielsen 

and Kantar would control the activities of TAM in India and ensure that the data 

published and/or collected would be authentic and TAM’s services would help NDTV 

to develop its business and brand image. NDTV entered into a relation with TAM 

based on the reputation, technology, and expertise of Nielsen and Kantar, and the 

reliability of the Nielsen Process.  
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94. Subsequently NDTV observed that the viewership ratings published by 

TAM lacked credibility and suffered from severe infirmities.  In view thereof, NDTV, 

via email dated November 9, 2004 brought to the notice of TAM certain discrepancies 

in the Sunday Viewership of English news channels during 12:30 hours to 14:30 

hours, as the same went up from 50,000 to 200,000, despite no change in 

programming and no special event or breaking news occurring. NDTV further noted 

that the time spent during the said period went up from an average of under 5 minutes 

to 105 minutes in certain panels. Further still, that the viewership share of another 

competitor channel went up from a normal of 20% to 70% and then suddenly, once 

this time band was over, viewership share of the said channel fell back to the normal 

20%. In NDTV’s view, the above facts demonstrated that TAM’s methodologies were 

suspect and that the Nielsen Process required urgent correction. This, and all other 

emails referred to herein, were sent to Nielsen and Kantar. 

95. Via email dated November 10, 2004, Krishnan responded to Dr. Roy 

and promised to look into the issues highlighted by Dr. Roy.  Dr. Roy responded 

noting that no substantial response had come forth from Krishnan.  

96. Eventually, via email dated November 15, 2004, in response to Dr. 

Roy’s earlier emails, Krishnan agreed with the concerns raised by Dr. Roy. However, 

Krishnan also stated that no abnormal incident was noticed by TAM, which would 

have influenced the viewing patterns reported by TAM.  

97. Thereafter, via email dated December 31, 2004, NDTV again brought 

to the notice of Krishnan that the average time spent by viewers had witnessed 

abnormal spikes in some of the panels, specifically for a competitor English news 
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channel for the previous week. This indicated inconsistencies and possibly tampering 

of TAM data. For instance, NDTV pointed out that previously the normal average 

viewing time in “Rest of Karnataka”, shot up by 3000% from 3.5 minutes to 100 

minutes amongst SEC DE, a section of the population which is not typically English 

speaking and represents the lowest income group. This had a huge impact on the 

average viewership for the competitor channel. (SEC stands for Socio-Economic 

Classification. It is a system where SEC A is the highest category and SEC E the 

lowest. The manner in which SEC is worked out is available on 

http://en.wikipedia.org/wiki/SEC_Classification_(India).)  

98. Similarly, the average viewing time in the panel of “Madhya Pradesh” 

rocketed by 700% in one day, while the average time spent per viewer amongst SEC 

B witnessed a 5500% increase from 2 minutes to 111 minutes for just 1 particular day, 

before falling back to normal the next day.  Similar examples from the panels of 

“Hyderabad” and “Bangalore” were also pointed out to TAM.  

99. NDTV further brought to the notice of TAM that suddenly the number 

of viewers of all English News had shot up from 50,000 viewers to 150,000-235,000, 

which was unheard of in English News channel viewership. In almost all cases of 

increased number of viewers, an overwhelming majority (82% on average) of the new 

audiences were watching the competitor news channel. In one instance, the audience 

grew to 236,000, with that competitor channel having a market share of 85%. 

Furthermore, the erratic pattern mentioned above was noticed for several non-prime 

time hours at a stretch and then suddenly the overall viewership fell back to the 

normal 60,000 plus.  
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100. In response to the said mail, via email dated January 5, 2005, Krishnan 

expressed sympathy for the concerns raised by NDTV, and suggested a meeting with 

Trevor Sharot, NMR [Nielsen Media Research] Global Measurement Science 

Director. Krishnan also stated that NDTV’s concerns were shared with the “NMR 

network across the globe”.  

101. NDTV yet again via email dated January 10, 2005, brought to the 

notice of TAM that in Bombay (now Mumbai), the English news market had gone up 

six times for 22.00 – 23.15 hours slot, thereby making the said slot 29% of Bombay’s 

News viewership and surprisingly, all the increase in the audience had gone to a 

competitor (another English news channel). No response was received from TAM to 

the said email.   

102. In the same email dated January 10, 2005, Dr. Roy also pointed out to 

Krishnan that in Bombay the English News Market had gone up and all the increase 

in the audience had gone to that competitor.  It was further pointed out by Dr. Roy 

that in “Gujarat”, those watching for 60+ minutes constituted half of another 

competitor’s viewership.  

103. NDTV issued another email dated January 19, 2005 to Krishnan 

pointing out that another competitor had a low viewership two weeks prior in Bombay 

and in the last week (prior to January 19, 2005) an unusual spurt was noted wherein 

three viewers accounted for 78% of that channel’s viewership. Those viewers were 

watching that competitor channel for over 150 minutes as opposed to an average of 

approximately 10 minutes, thereby completely corrupting the data.  
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104. In his response to Dr. Roy via email dated January 20, 2005, Krishnan 

extended assurance that TAM was making new rules for removing outliers and would 

be sending a paper “Understanding Zero Ratings” by a colleague from Nielsen, and 

also sought help from NDTV in moving forward.  

105. Pursuant thereto, via email dated January 27, 2005 Dr. Roy 

communicated to Krishnan that the widespread misuse and fiddling of the system 

ought to be addressed by TAM, as the viewership data published by TAM continued 

to be tainted.  

106. Via email date September 21, 2005, Krishnan brought to the notice of 

Dr. Roy a TAM Sampling power point presentation, which was in circulation 

describing how data was manipulated by TAM. Krishnan sought Dr. Roy’s help in 

dealing with the perception of the industry.  

107. Subsequently, Bajpai of NDTV yet again noticed an unusual pattern in 

the viewership ratings and via email dated January 25, 2006 to Dr. Roy pointed 

anomalies in the data for the week ending January 14, 2006.  

108. This was forwarded by Dr. Roy to Krishnan via email dated January 

28, 2006, which email also brought to the notice of Krishnan certain new anomalies in 

the TAM released data.  

109. Via email dated February 1, 2006, Dr. Roy pointed out to Krishnan 

that in Bombay one male of 35 plus years of SEC B spent more than six hours 

continuously watching a competitor. Those hours of non-stop viewing accounted for 

22% of total English news market in Bombay and 6% nationally.   
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110. In response, Krishnan via email dated February 2, 2006 offered to 

organize a meeting with Dr. Roy, together with international experts from 

Nielsen/Kantar, to identify the best way to increase sample sizes and prevent any 

discrepancies in TAM data. Dr. Roy, via email dated February 3, 2006 accepted the 

invitation to meet. However, subsequently there was no feedback from Krishnan or 

anyone at TAM, Nielsen or  Kantar on such meeting.   

111. Dr. Roy once again via email dated February 16, 2006, wrote to 

Krishnan stressing the fact that both of them did not appear to be on the same 

wavelength on statistics and sampling. 

112. Via email dated June 2, 2006, Dr. Roy wrote to Krishnan stating that 

firstly, they needed to meet and secondly, an ombudsman to whom both of them could 

appeal should be appointed. Via email dated June 3, 2006, Krishnan responded 

conveying his willingness to meet in the coming days depending on Dr. Roy’s 

availability.  However, Krishnan claimed that the person reviewing the data at NDTV 

had no idea on how to use and interpret data from a panel study like TAM. At the 

same time, in order to allay NDTV’s fears with respect to the kind of operations TAM 

had in India, Krishnan claimed that he would certainly welcome a panel audit and 

recommended the names of Professor James Lepkowski (Professor at University of 

Michigan’s Institute of Social Research), or Professor Steven Heeringa, a Professor at 

the same Institute as Professor James, or Professor Peter Danaher, a Professor in New 

Zealand specializing in statistical models for media planning and people meter 

methodology, or Eric Fairclough (who was Director at ACNMI Australia), or 

Terrybeed at the University of Australia who specializes in Survey Quality Assurance.  

DEADLIN
E.co

m



 
 

 41 

113. On information and belief, those professors were associated with 

Nielsen and/or Kantar. Krishnan’s reference to those Professors were made, as 

always, to assure NDTV that Nielsen and Kantar were providing financial, 

technological and operational support for TAM. 

114. Via email dated September 5, 2006, Dr. Roy brought to the notice of 

Krishnan deviations in the system. On the same day, Dr. Roy, via another email dated 

September 5, 2006, pointed out the anomalies in the viewership data of “Punjab”. 

115. A presentation made to the Indian Broadcasting Foundation (IBF) in 

October 2006 was circulated by TAM to all broadcasters including NDTV, proposing 

expansion of national panels to entice broadcasters to subscribe to TAM Ratings. In 

that presentation TAM willfully and deliberately misled all the broadcasters by stating 

that TAM’s average panel turnover was 24%.  However, during the meeting held on 

11 April 2012, at Taj Mansingh Hotel, New Delhi, NDTV came to learn that the 

average panel turnover of TAM was lower than 24%, and that fact was even admitted 

by Paul Donato at the said meeting.   

116. Dr. Roy, via email dated November 12, 2006, again communicated 

NDTV’s concerns to Krishnan, that keeping in view the all India picture, the only 

channels to have outliers were two of NDTV’s competitors, both of which had the 

same promoter. It was evident that those outliers were switched off one week from 

one of those channels to the other the next week.  

117. Thereafter, Dr. Roy received an email from Krishnan dated November 

13, 2006, stating that after doing a special check on some of the panel homes’ 

patterns, it was noted that the outliers had been reported in the data not only for the 
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competitive channels of NDTV, but also for the channels operated by NDTV. Via 

email dated December 11, 2006 Dr. Roy replied to Krishnan’s email disputing the 

allegations made by Krishnan. 

118. Dr. Roy, via another email dated January 29, 2007, addressed to 

Krishnan, expressed surprise that the viewership of a competitor news channel went 

up six fold in Mumbai when nothing special (that is, no significant events or 

significant news worthy incidents) had occurred in Mumbai during that week. Dr. Roy 

also requested Krishnan to put the data to an ombudsman and if the ombudsman 

within two days found any worrying outliers then that data must be republished. Yet 

again no response was received from Krishnan. Thereafter, Dr. Roy addressed another 

email to Krishnan pointing out more data which unequivocally established the 

existence of fabrication and tampering of TAM data.  

119. Dorab. R. Sopariwala of NDTV brought to the notice of Krishnan via 

email dated March 11, 2008 that viewership data published was undoubtedly 

“fudged”.  

120. Via email dated June 15, 2008, Dr. Roy gave certain suggestions to 

Krishnan for the English New Channels, that TAM should announce all outlier 

households would be deleted from the TAM system, define the outliers and that the 

definition should be transparent, for example, 4-5 standard deviations from the mean 

or any definition TAM preferred. Dr. Roy further suggested that TAM should make 

the addresses of all TAM households public and increase sample size to 25,000 

meters. No response to the said mail was received from TAM. 
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121. Dr. Roy via an email dated July 6, 2008 yet again pointed out to 

Krishnan the various problems in the TAM system, including small sample size, 

inaccuracy in the viewership of niche channel like news, tampering/fiddling of the 

data, and others. Dr. Roy further suggested some possible solutions, such as 

announcing that all outliers would be deleted from the TAM system, investigations to 

follow after they were deleted, not keeping the addresses of sample households a 

secret and increasing the sample size to 25,000. Dr. Roy informed Krishnan that if the 

aforementioned steps were not taken, NDTV would withdraw from the process of 

TAM ratings.  

122. In response, Krishnan via email dated July 7, 2008, in principle agreed 

to the suggestions made by Dr. Roy and requested a meeting with Dr. Roy. Krishnan 

in his email also referred to “… our [TAM’s] parent company’s suggestion related to 

Prof. Francisco de los Reyes …” as a possible solution. In response thereto, Dr. Roy 

via email dated July 8, 2008, rescheduled the meeting with Krishnan.  

123. Via email dated October 2, 2008, Aunindyo Chakravarty of NDTV 

reported to Dr. Roy the errors in the TAM data published for the said week. Pursuant 

thereto, via email dated October 2, 2008 to Krishnan, Dr. Roy pointed out the errors 

in TAM data. In the said mail, Dr. Roy also pointed out to Krishnan that TAM was 

doing nothing about outliers despite promises being made, and also forwarded 

anomalies noted in a competitor’s Delhi viewership.  

124. On the same day, via another email dated October 2, 2008 Aunindyo 

Chakravarty of NDTV again brought to the notice of Dr. Roy manipulated viewership 

data of Delhi Viewership. Thereafter Dr. Roy via email dated October 2, 2008 again 
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brought to the notice of Krishnan the tainted and manipulated data pertaining to a 

competitor’s Delhi Viewership and urged Krishnan to focus on eliminating outliers 

from the system. 

125. Dr. Roy once again requested Krishnan via email dated October 10, 

2008, to announce that TAM would automatically detect and delete all outliers 

because the same would be a huge deterrent. No response was received to the said 

mail.  

126. Subsequently, via email dated January 15, 2009, Dr. Roy brought to 

the notice of Krishnan that despite several meetings, discussions, analyses, data, 

evidence, emails and promises made by TAM, nothing had been done and the outliers 

and the fiddlers were increasing with impunity through corruption. Dr. Roy suggested 

withdrawal from the TAM system and forbidding TAM from measuring or reporting 

on NDTV’s news channels and intellectual property.  

127. In response thereto, via email dated January 15, 2009, Krishnan 

assured Dr. Roy that TAM had done everything possible to ensure that TAM gave a 

fair measure of TV audience behavior to the industry over the years and also 

suggested steps to ensure outlier detections.  

128. Dr. Roy replied to Krishnan’s email dated January 15, 2009 via email 

dated February 13, 2009, and again expressed his concern that the suggestions made 

by him had not been implemented for two years, and further communicated  that since 

no concrete action had been taken by TAM, NDTV would prefer to withdraw from 

TAM.  
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129. In response thereto, via e-mail dated February 14, 2009, Krishnan 

requested a meeting with Dr. Roy. Dr. Roy agreed to meet Krishnan and expressed his 

hope to have a fruitful meeting.  

130. On May 21, 2009, Krishnan addressed an email to Dr. Roy expressing 

his surprise on an advertisement published by NDTV in the print media calling 

attention to the lack of credibility of TAM data. In that email, Krishnan refers to an 

“international auditor”.   

131. In response thereto via email dated May 30, 2009, Dr. Roy again 

pointed out the problems faced and made suggestions on how to fix the same.  

132. On July 3, 2009, a meeting was held between the representatives of 

NDTV, (Kirandev Hiremath, Territory Manager, NDTV-Distribution, P. Upendran, 

Vice President-Distribution, NDTV, Projit Chakrabarti, Head: Market Research and 

Strategy, NDTV and Venu Satyamurty, Senior Manager Marketing, NDTV) and 

TAM India representatives, namely, Krishnan, Sharan Sharma and Pradeep Hajmadi, 

at NDTV’s office located at 207, Okhla Industrial Estate, New Delhi. During the said 

meeting NDTV brought to the notice of TAM the gross manipulation in its data. At 

that meeting Krishnan assured NDTV that no tampering was occurring with regard to 

the viewership data published by TAM. After the meeting, the TV ratings of NDTV 

24x7 improved. However, after two months of the meeting there was again a fall in 

the viewership ratings of NDTV 24x7, clearly evidencing continuing manipulation of 

data by TAM.  

133. Via email dated August 3, 2009, Krishnan wrote to Projit of NDTV 

after the meeting held on July 3, 2009 wherein he assured NDTV that the TAM 
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system is fool proof and invited Rahul Sood of NDTV to TAM’s Mumbai and Baroda 

offices for a demonstration of TAM’s validation methods.  

134. Via email dated January 13, 2010, Dr. Roy sought an explanation from 

Krishnan for the swing in NDTV Profit’s (the business channel owned by NDTV) 

viewership. In response thereto via email dated January 13, 2010, Krishnan took the 

position that TAM had never wilted to any external pressures. In response thereto via 

email dated January 13, 2010, Dr. Roy stated that no concrete response was coming 

forth from TAM.  

135. Via email dated January 18, 2010, Partha Rakshit, Managing Director, 

Nielsen South Asia wrote to Dr. Roy in reference to NDTV’s full page advertisement 

in The Hindustan Times quoting "you can fiddle data, you can’t fiddle truth” which 

was based on the survey conducted by Nielsen UMAR (upper and middle income 

groups). According to Partha, Nielsen did not “say” what NDTV claimed and asked 

for the advertisement to be withdrawn.   

136. Via email dated January 19, 2010, Dr. Roy replied to Partha expressing 

both shock and disappointment at Partha’s email. Dr. Roy emphasized that the 

same advertisement complained of by Partha - word for word - had been running 

virtually every hour on NDTV’s channels for more than a month and that, after 

having seen the advertisement on NDTV’s channels, a representative of Nielsen 

contacted NDTV and sought correction in the advertisement whereby the name of the 

company was sought to be corrected from A. C. Nielsen to “The Nielsen Company", 

which NDTV complied with and there were no issues raised by that Nielsen 

representative about any other part or content of the advertisement.  
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137. On the same day, via email dated January 19, 2010, Partha wrote back 

to Dr. Roy stating that he was not aware of who contacted NDTV and that he would 

check but he stressed that he had seen the advertisement for the first time and 

contacted Dr. Roy as soon as he saw the advertisement. Partha asserted that the 

advertisement was misleading for various reasons detailed therein.  

138. On January 20, 2010, Partha wrote back again to Dr. Roy after seeing 

the advertisement on TV and reiterated his stand on misleading advertising and 

threatened to complain to the Advertising Standards Council of India (ASCI) and also 

threatened adverse publicity for NDTV. In a separate email of even date Partha stated 

that he inquired and found that the person who contacted NDTV was the person in 

charge of communications at Nielsen and that his scope of work was limited to 

communicating with others regarding the new and correct name of the company, 

namely, “The Nielsen Company”.  

139. Dr. Roy, via email dated January 20, 2010, replied to Partha’s email 

and expressed his interest to discuss the matter before it became contentious, while 

reserving his rights regarding the accuracy of the advertisement complained of by 

Partha. Dr. Roy also raised the issue of writing and meeting repeatedly to/with TAM 

asking for action on its misleading data published week after week, and further stated 

he would have taken the matter to court but had refrained keeping in mind the years of 

association. As a post script, Dr. Roy stated that he was not required to check with 

everyone in Nielsen on whether Nielsen had any issues with the advertisement; to the 

contrary, Nielsen should have raised issues if they had any. Dr. Roy reiterated that the 
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advertisement had been running for more than a month about 20 times a day on 

NDTV’s channels. 

140. Via email dated January 21, 2010, Partha wrote to Dr. Roy proposing a 

meeting at 11 a.m. In a separate mail of even date, Dr. Roy replied that he was in a 

Board Meeting that day till 4 p.m. but he would be available for a meeting before 

January 25, 2010.  

141. On January 24, 2010, Partha wrote asking Dr. Roy for withdrawal of 

the advertisement before Dr. Roy left for Davos and also expressed his desire for a 

meeting alongwith Krishnan and Dorab Sopariwala. In  a separate mail of even date, 

Dr. Roy replied (after a phone call with Partha) stating that while he did not agree 

with all that Partha asserted, he agreed that they shall work together on what they both 

agreed was an acceptable wording for the advertisement. Dr. Roy agreed to meet 

Partha after he returned from Davos in the presence of Krishnan and Dorab and 

sought an assurance from Partha that Nielsen and TAM would not succumb to 

pressure from other news broadcasters.  

142. Via email dated January 25, 2010, Partha rejoined clarifying that he 

was not “threatening” to go to ASCI but that he only suggested that as a route in case 

Dr. Roy felt that Partha’s judgment of the advertisement being misleading was 

incorrect. Partha also clarified that a particular broadcaster had not pressurized him in 

any way and that a lot of Nielsen’s clients from the FMCG and Telecom industries 

called him.  
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143. Dr. Roy and Partha ultimately agreed that the advertisement would be 

discontinued and that NDTV and Nielsen would work together to solve the problems 

in the services provided by TAM. 

144. Via email dated July 16, 2011, Dr. Roy pointed Krishnan to anomalies 

in the Chennai viewership data, where a competitor English news channel, reported 

0% market share during 7 pm- 8pm in Chennai while it was broadcasting an exclusive 

interview with the Chief Minister of the state of Tamil Nadu in India, of which 

Chennai is the capital city.  Via email dated July 18, 2011, Krishnan responded to Dr. 

Roy’s mail defending the anomalies in the viewership data. Via email dated July 22, 

2011, Dr. Roy again pointed out to Krishnan the anomalies in Chennai data, 

questioning how TAM could justify 2 people accounting for 35% of all English news 

viewership in Chennai, and 55% of the viewership for a competitor in the same city.  

145. On August 19, 2011, Sir Martin Sorrell, the CEO of WPP, the holding 

company of Kantar and Cavendish, in a public meeting in New Delhi, expressed 

concern about the possibility of government intervention and a government ordinance 

to regulate the ratings business. At that point, Vikram Chandra, NDTV CEO, told Sir 

Martin in the presence of at least 20 witnesses that many broadcasters would welcome 

government intervention because the TAM system was broken. Vikram Chandra 

explained in detail how fiddling and corruption takes place and how the system was 

tampered and corrupted. Sir Martin assured Vikram that he would look into the 

complaint. Despite the said assurance and explicit knowledge regarding the tampering 

of TAM data, publication of such data continues. 
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146. Via email dated September 12, 2011, Dr. Roy expressed surprise on 

the sudden spurt of viewership of English News Channels. . 

147. On 

November 24, 2011, the 29th meeting of the Board of Directors of News Broadcasters 

Association (NBA) was held in Mumbai. The meeting was chaired by Rao, Executive 

Vice Chairperson, NDTV. Three other Directors were present.  Rao brought to the 

notice of the Board a serious matter which needed the immediate attention of the 

Board relating to the reports of fiddling of PeopleMeters installed by TAM. Rao 

informed the Board that some broadcasters were indulging in undesirable activity, 

giving a bad name to the rest. Rao further mentioned that he had been made aware of 

how the tampering was being done and cited some of the unethical practices in this 

regard such as subverting the ratings system by “discovering” the panel homes that 

have PeopleMeters installed in them, doctoring data emerging from “parallel homes”, 

providing a separate TV in select panel homes for viewing while the TV linked to the 

meter was tuned to specified channels, misuse of the guest button where up to 10 

guests can be shown watching even when there is no one there, specified marketing in 

localities that have panel homes, subverting the technician and using him to “fix” the  

PeopleMeter while tuning and skipping channels in the process.  

148. Rao informed the Board regarding his meetings with the officials of 

the Ministry of Information and Broadcasting, including the Information and 

Broadcasting Minister, who had expressed concern regarding the veracity of the TAM 

data and the action the industry proposed to take not only to authenticate the data but 

also to ensure the correctness of the data.  
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149. The concerns expressed by Rao were shared by others present. 

Thereafter the NBA Board passed a resolution condemning the subversion of TAM 

data and stated that if any information was received of unethical practices being 

adopted by broadcasters severe action would be taken against the concerned member 

broadcaster. It is also agreed that Krishnan should be given a copy of the resolution 

passed, requested to ensure that there was no tamping of data from PeopleMeters and 

also to ensure that panel homes are changed regularly and the details of the panel 

homes should not be known to anybody.  

150. On December 27, 2011, a meeting was held at J W Marriott Hotel, 

Mumbai between the representatives of NDTV, namely, Rohit Lamba and Mohan 

Shankar, and two TAM consultants. The said consultants explained, inter alia, their 

modus operandi to ensure enhanced ratings and staying clear of TAM’s Outlier 

detection techniques.  

RELEVANT FACTS FROM JANAURY 2012, CONTINUING 
THROUGH THE PRESENT 

 
151. Via email dated January 4, 2012, Narayan Rao, Executive Vice 

Chairman of NDTV, highlighted to David Calhoun, CEO, Nielsen, the anomalies in 

the TAM Data, which were occurring consistently since December 2004. The 

attachment to that email included, inter alia, details on the methods by which data 

was corrupted, how such activities were criminal, the involvement of cable operators 

(which are, as is common knowledge, 60% owned by politicians and their proxies), 

the essential problem being small sample size and inadequate security measures. 
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152. Via email dated January 8, 2012, Dorab R. Sopariwala of NDTV 

forwarded viewership data to TAM highlighting that the same was being manipulated.  

153. Via email dated January 12, 2012, L V Krishnan, CEO of TAM, 

informed Rao that US representatives of Nielsen, namely Paul Donato (Chief 

Research Officer) Nielsen and Robert Messemer (Chief Security Officer) Nielsen 

wanted to meet representatives of NDTV on January 20, 2012. Rao immediately 

agreed to such meeting. 

154. On January 17, 2012 Krishnan wrote to Rao informing him of the 

officials from Nielsen who were coming for the meeting on January 20, 2012, namely, 

Paul Donato, Robert Messemer, Piyush Mathur, Managing Director, Nielsen India 

and Farshad Family, Head Media Studies, Nielsen. Krishnan mentioned that he, along 

with Sharan, would also be there. 

155. Via email dated January 19, 2012, Rao communicated to Krishnan the 

venue of the meeting scheduled to be held on January 20, 2012. On the same day, via 

email dated January 19, 2012, Rao informed Krishnan that Dr. Roy would be present 

at the meeting on January 20, 2012. 

156. On January 20, 2012, NDTV’s representatives, namely, Dr. Roy, 

Vikram Chandra (“Vikram”), Narayan Rao (“Rao”), I.P.Bajpai (“Bajpai”), Dorab 

Sopariwala, Rahul Sood, Smeeta Chakrabarti, Ketaki Karnik and Ajay Jayaraman, 

and representatives of Nielsen, namely, Paul Donato, Robert Messemer, Farshad 

Family,  Piyush Mathur, Sharan, Thomas Puliyel of IMRB International, Cyrus Elavia 

and Abhijit Patil had a meeting at W-17, Greater Kailash, Part-I, New Delhi 

(hereinafter the “January 20, 2012 Meeting”), wherein NDTV made a detailed 

DEADLIN
E.co

m



 
 

 53 

presentation highlighting concerns regarding corrupt practices and manipulation of 

data, legal implications for Nielsen, Kantar and TAM, as well as possible solutions.  

157. NDTV pointed out, inter alia, that the identity of PeopleMeter home 

addresses were not top-secret, as they are required to be, but available to one and all 

for a price; that the PeopleMeter homes were compromised, through bribes, to watch 

certain channels for longer periods and thereby artificially increase the ratings of 

certain networks; that TAM personnel actively participated in the bribery scandals 

and corruption; that corrupt middlemen and “consultants” that manipulate the TAM 

system, are endemic across the TAM network. To substantiate its point, NDTV 

showed photographs and video recordings taken inside such homes with 

PeopleMeters, copies of signed welcome letters from TAM officials to PeopleMeter 

homes, and copies of visitor log reports that TAM field staff entered while visiting 

homes.  

158. NDTV further brought to the notice of the attendees NDTV’s concerns 

with regard to manipulation of data and gave examples of data manipulation and how 

it was done. NDTV also pointed out that manipulation and corruption in the system 

was mainly facilitated because of small sample size.  A small sample size means that 

bribing and manipulating only a select number of homes can cause a significant 

change in the data.  However, if the sample size is large, correspondingly a very large 

number of homes would need to be manipulated – making the task daunting or 

impossible without being easily detected.   

159. In the said meeting, NDTV also brought to the notice of the attendees 

the implications of indulging in corrupt and illegal activities in view of the possible 
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severe legal liabilities. NDTV also highlighted the commercial, financial, business, 

revenue and other loss suffered by NDTV including loss of goodwill and market 

share. In addition other key issues pointed out included complete lack of proper 

verification in the people meter homes, instances of fraudulent and willful 

misrepresentation of people entering these secret homes to get meters installed, poor 

security for data collection systems using corrupt practices, TAM data collectors and 

employees of TAM being “accessible” for a price (bribe), technical and field work 

being outsourced, often to cable operators, leading to massive leakage and misuse of 

people meter home data, “consultants” being available across the country infiltrating 

and corrupting the system, totally unchecked by TAM and the gross and willful 

disregard by Kantar and Nielsen, and a very low turnover of PeopleMeter homes with 

several homes continuing for six or more years when no home should be in the 

sample for more than 2-3 years. 

160. At the January 20, 2012 Meeting, NDTV also pointed out the 

following implications for Nielsen: 

a. Possible legal liability for willful disregard and/or gross negligence; 

b. Being sued for damages for (including but not limited to) willful 

negligence, deliberate publishing of corrupt and tainted data, loss of 

business and revenue in addition to moneys spent by NDTV legitimately 

for increasing reach and also moneys paid to TAM for services which were 

deficient, loss of reputation among advertisers and the general public, loss 

of morale of employees; 

c. Loss of credibility and potential scandals; and 
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d. Risk of government ordinance / intervention in the public interest due to 

repeated complaints. 

161. At the January 20, 2012 Meeting, NDTV arranged to have a detailed 

presentation by a Whistle Blower/Consultant (hereafter “Consultant”), who provides 

services to, inter alia, track happenings on the ground with TAM panel and panel 

homes (a) evidencing the modus operandi of various “consultants” particularly the 

modus operandi around the manipulation of ratings of TV channels, (b) the 

involvement of TAM staff at various levels in the entire chain of illegal/malafide 

activity, (c) specific instances of data manipulation by the consultants for certain 

channels, (d) how the Consultant managed to get a TAM PeopleMeter installed at his 

residence, despite being a part of the TV industry, by misrepresentation and (e) 

leaking of an existing list of people meter homes in the city of Bangalore 

(PeopleMeter homes are to be confidential under the Nielsen Process and 

confidentiality of such information forms the fundamental basis of Nielsen’s business 

model and Process), which showed the existence of homes with meters installed as far 

back as 2007 and 2008. 

162. The Consultant’s allegations relating to thirty-four (34) of those homes 

were subsequently checked and verified to be correct by Robert Messemer.   

163. The Consultant also informed the meeting that in the past he used to 

bribe TAM personnel as well as PeopleMeter homes in order to manipulate ratings for 

TV channels and he was successful at doing so.  The Consultant further stated that he 

was able to bribe TAM officials to select him as a sample PeopleMeter home and had 

a PeopleMeter installed in his own premises.  The Consultant stated that the 
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corruption involving TAM is so widespread that he decided to become a whistle 

blower.   

164. Nielsen and Kantar have reported that, after a thorough investigation, 

the information provided by the Consultant was correct and that “he was very 

credible”.  

165. At the January 20, 2012 Meeting NDTV proposed solutions to Nielsen, 

such as taking appropriate criminal action against offenders for corrupt practices, 

making a public statement of Nielsen’s intent to crack down on ratings offenders, 

refraining from publishing data for niche channels until the sample size hits a 

minimum of 5,000 for SEC AB (upper socio-economic groups), monthly all India 

sweeps/surveys, publishing both mean and range for the data (e.g. Channel X 

viewership range 3%-37%), increasing the number of PeopleMeters to 24,000 with 

immediate effect and up to 50,000 PeopleMeters by 2014, improving rotation of 

PeopleMeter homes, appointing an independent security firm to ensure sanctity of 

PeopleMeter homes, parallel homes and compliance by TAM staff, appointing an 

independent auditor for all data, setting up systems on a daily basis, banning 

outsourcing of all technical services, installing systems to prevent leakage of 

confidential information such as addresses of  PeopleMeter homes, and referring all 

outliers to independent technical experts on a  weekly basis. 

166. Thereafter, Nielsen and Kantar, in response to NDTV’s presentation at 

the meeting, asked for 60 days to revert on both the research and security issues, with 

the commitment to revert within 30 days on preliminary findings and revert in 60 days 

on near-final findings and actions to be taken. 
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167. Via email dated January 25, 2012, Krishnan, CEO of TAM, 

communicated to Rao that the Nielsen team, which was present at the January 20, 

2012 Meeting, requested copies of the presentation made by NDTV at the meeting. 

The same was subsequently sent to Paul Donato by Ketaki Karnik of NDTV via 

email.  

168. Via email dated January 31, 2012, Farshad wrote to Vikram Chandra 

wanting to schedule an “interim progress review”. He stated that “ key people from 

Nielsen” could fly to Delhi for a meeting on February 27, 2012. He also stated that 

head of security for the region at The Nielsen Company, Abhijit Patil, was keen on 

meeting the Consultant for taking the investigation further. Via email dated February 

1, 2012, Vikram confirmed the meeting with Nielsen on February 27, 2012. 

169. Ketaki Karnik, via email dated February 3, 2012, sent to Paul Donato 

of Nielsen the presentation made by NDTV at the January 20, 2012 Meeting, together 

with a back up data sheet showing recent anomalies in TAM’s data.  

170. Via email dated February 5, 2012, Bajpai apologized to Abhijit Patil 

and Robert Messemer for the confusion at NDTV’s end and for not sending to them 

the email sent by Ketaki to Paul Donato and also insisted upon a comprehensive legal 

document in order to cover the Consultant from future liabilities. Abhijit Patil of The 

Nielsen Company  acknowledged receipt of both the presentation and the note.  

171. Abhijit Patil of The Nielsen Company, via email dated February 10, 

2012, sought updates on the following : 

a. Access to the Consultant; and 
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b. Excel and other documents shown to them at the January 20, 2012 

Meeting. 

172. Abhijit insisted that those items were important for Nielsen USA to 

take the review forward and meet the deadlines to which they had committed. Bajpai 

expressed his interest in taking Nielsen personnel through the presentation, the note 

sent by Ketaki on February 3, 2012 and by Bajpai to Abhijit and Robert on February 

5, 2012. Abhijit confirmed that Nielsen’s Measurement Science Audit Team was 

reviewing the presentation and wanted access to the Consultant’s presentation. 

173. Via email dated February 23, 2012, Farshad Family of Nielsen 

requested Vikram Chandra of NDTV to sign a Non Disclosure Agreement (NDA) in 

view of the confidentiality and sensitivity of the discussions before the meeting 

scheduled on Monday, February 27, 2012. In a separate email of even date Farshad 

Family reiterated his request to Vikram Chandra for execution of an NDA.  

174. On February 24, 2012, a meeting was held between the representatives 

of NDTV, namely, Rahul Sood and Kirandev Hiremath, and a broadcaster at W-17, 

Greater Kailash, Part-I, New Delhi 110 048. During that meeting, the broadcaster 

stated that the top management of his channel was involved in corrupt practices to fix 

ratings. The broadcaster identified to NDTV a person who was a cable operator from 

Hassan, Karnataka, as the consultant who did the “fixing” job for the broadcaster. 

Further, that the money was paid by the said channel to said person’s company. The 

broadcaster also stated that said person was a liaison between the channel company 

and TAM. The broadcaster also named another person, whose nickname included the 

DEADLIN
E.co

m



 
 

 59 

word “TAM”. The broadcaster further explained in detail the modus operandi to fix 

the ratings for TV channels.  

175. Amit Grover of NDTV, via email dated February 27, 2012, wrote to 

Cyrus Elavia, Piyush Mathur and Farshad Family attaching the drafts of the revised 

assurance letter, as per discussions between Bajpai and Robert Messemer in relation 

to the letter of assurance for the whistle blower (Consultant), and also stated that 

Piyush of Nielsen would be signing the same and Robert would be witnessing it along 

with one of NDTV’s signatories and that the hard copy with the consultant’s name 

would be handed over to Robert. 

176. Despite the assurances of Nielsen at the January 20, 2012 Meeting, 

there were no remedial measures taken by either Nielsen or Kantar to fix the 

undeniably broken Nielsen Process.  

177. Another meeting between the representatives of NDTV, namely, Dr. 

Roy, Radhika Roy, Vikram, Rao, Bajpai, Dorab Sopariwala, Rahul Sood, Smeeta 

Chakrabarti, Ketaki Karnik and Ajay Jayaraman and the representatives of Nielsen 

and Kantar, namely, Paul, Bob, Farshad Family, Piyush Mathur, Krishnan, Cyrus 

Elavia, Abhijit and Hemant Mehta (representing Thomas Puliyel) was held on 

February 27, 2012 at W 17, Greater Kailash, Part-I, New Delhi (hereinafter the 

“February 27, 2012 Meeting”), wherein Paul categorically assured NDTV that 

Nielsen would conduct a study comprising of 25 homes in Mumbai and 25 homes in 

Bangalore, conduct detailed interviews covering recruitment and coaching of panel 

homes, review sample designs, etc. At the same meeting, Bob stated that that Nielsen 

and Kantar needed another 30 days to revert on the security aspect. Nielsen expressed 
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its interest to meet with the Consultant brought forward by NDTV at the previous 

meeting (that is, January 20, 2012). NDTV shared further information with the 

attendees of Nielsen regarding the corrupt practices and resulting corrupt data.  

178. During the open discussion at the meeting held on February 27, 2012, a 

concern with regard to confidentiality of TAM’s panel homes, and how to ensure the 

same, was discussed amongst the Nielsen, Kantar and NDTV representatives. During 

the course of such discussions, Krishnan stated that “the list is as confidential as one 

wants it to be”. During the meeting another concern was raised with regard to the 

number of people having access to the TAM panel home data. However, no specific 

response came forth from any of the Nielsen or Kantar representatives.  

179. In addition to that NDTV’s representative, Dr. Roy, insisted that the 

number of meters ought to be increased to 50,000 to combat tampering. The response 

from Krishnan and Piyush was that it was too expensive and did not fit the Nielsen 

business model. In response thereto, NDTV’s representative Dr. Roy disagreed with 

the justification put forth by Nielsen, stating it was the primary duty of Nielsen to 

provide correct and untainted data and not worry about immediate profitability. 

NDTV called on Nielsen not to profit from tainted data. NDTV reiterated its stance 

that data should be stopped with immediate effect.  Notably, the “Nielsen business 

model”, referred to by Krishnan and Piyush, completely contradicts the Nielsen 

Code’s section entitled “Thoroughness”, which states that Nielsen will only accept 

business at a price permitting thoroughness, then do a thorough job, regardless of cost 

to Nielsen. In addition, under the Nielsen Code’s section entitled “Accuracy”, Nielsen 
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represents that it is committed to watching every detail that affects the accuracy of its 

work. 

180. Via an email dated February 27, 2012, Dorab R. Sopariwala yet again 

highlighted several anomalies in the viewership data of a competitor.  

181. Nielsen had been asking for a meeting with the Consultant. The 

Consultant agreed to cooperate provided he was assured complete legal protection by 

Nielsen. Via email dated February 28, 2012, Cyrus Elavia sent to NDTV the final 

version of the letter of assurance for the Consultant to which Amit Grover of NDTV 

raised an issue regarding “bad faith” as an exception and Amit insisted the letter 

should cover “bad faith” as well to which Cyrus stated that Amit may add the words 

“provided the information given is correct” and finalize the draft for execution. Bajpai 

intervened for correction and amendment of certain lines in the letter of assurance for 

the Consultant. Subsequently Nielsen officials met with the Consultant for clues and 

leads from him. 

182. A meeting was held between the representatives of Nielsen, namely, 

Paul and Bob and the Consultant along with representatives of NDTV, namely, Ajay 

Jayaraman, Kiran Hiremath and Amit Grover on February 28, 2012 at J. W. Marriott 

Hotel, Mumbai. At the said meeting, the representatives of Nielsen interrogated the 

Consultant as to how the bribes were paid and who was/were the person(s) 

responsible for taking bribes on behalf of TAM to fix ratings.  The Consultant named 

several employees of TAM who took bribes through other consultants to fix ratings 

for channels. The Consultant also pointed out that one of the employees of TAM had 

currently moved to a competing broadcaster. The Consultant further disclosed that the 
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Consultant had worked for a channel and the said channel had also hired a consultant 

to fix ratings in the past and the arrangement continued between the said channel and 

that consultant (hired by the said channel) for 6 months but was discontinued later 

because the said channel was not completely satisfied with the increase in the ratings, 

and also because the consultant hired by the said channel could not commit to 

increased ratings in the desired territory (Mumbai).  

183. The Consultant further disclosed that his own home was empaneled as 

a panel home by another consultant in connivance with TAM. The Consultant shared 

a copy of a check for Rs. 85,000 (US$ 1,700) which he received as a payment for one 

month from the other consultant hired by the said channel for being empaneled as a 

TAM panel home to allow manipulation to take place from his own home.  

184. During the meeting held on February 28, 2012, Nielsen’s 

representatives assured NDTV that Nielsen would try and follow the account 

number/money trail.  

185. The Consultant further disclosed that he was promised a similar 

payment on a monthly basis and that the Consultant’s employment particulars in the 

TAM empanelment form were faked to enable his house being listed as an SEC A 

home. The Consultant further shared his views with the representatives of NDTV and 

Nielsen on corruption in the Karnataka market, where 80% of the TAM field 

employees were corrupted, 100% of the data of TAM households in Karnataka was 

available in the market for a price, with most panel households amenable to being 

bribed. The Consultant further explained the approximate bribe for a channel to 

infiltrate panel homes in any territory for enhanced ratings was in the range of Rs 4-6 
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crores (US$ 1-1.5 million) per channel per TAM panel. The Consultant also explained 

that that while the Consultant was employed for a South India based channel the 

Consultant had approached a very senior official in TAM to point out that despite 

better reach/content/viewership, etc., the ratings of the said channel were lower than 

the closest market competitor. After the meeting with said official of TAM, the 

Consultant’s channel was approached by a person representing himself to be a 

consultant offering his services to take care of the said channel’s ratings. At that 

juncture, Nielsen officials were keen to know, and they were told, the modus operandi 

on how a select few markets could influence the ratings all across India.  

186. During the meeting on February 28, 2012, the representatives of 

NDTV also pointed out how one of the channels was indulging in manipulation of 

data since 2008 at least in Bangalore/ Karnataka, and also pointed out how a certain 

channel had ascended to the top of the ratings in just 6 months.  

187. The representatives of NDTV further pointed out that in 2009, 

representatives of NDTV had a meeting with TAM officials, namely, Krishnan and 

Sharan Sharma, at NDTV’s office at 207, Okhla Industrial Estate, New Delhi with 

respect to unusual ratings in Karnataka, when TAM officials had downplayed 

NDTV’s findings and later TAM invited NDTV to show TAM’s systems (the Nielsen 

Process) and attempted to demonstrate that it was fool-proof. During the meeting on 

February 28, 2012, the representatives of NDTV re-emphasized the fact that after the 

meeting in 2009, NDTV’s ratings were better for a brief period despite NDTV not 

asking for it.  
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188. When representatives of Nielsen asked the Consultant the reason for 

approaching NDTV specifically, the Consultant replied that it was because the 

Consultant was aware that NDTV was not indulging in any corrupt practices. The 

Nielsen officials/representatives were also told about the difference in parallel and 

panel homes. The representatives of Nielsen, Paul Donato and Bob Messemer, were 

surprised to know that different homes were being used for monitoring viewership 

and channel line-ups. It was suggested by the representatives of NDTV that if the 

aforementioned situation was changed, Nielsen could reduce some anomalies by 

doing away with parallel homes.  

189. The Consultant explained that TAM’s sample size for “NEWS” was 

smaller, and as a consequence of this smaller sample size, news is an easier market for 

the consultants to work on, as fewer homes with PeopleMeters need to be manipulated 

to have a significant impact on this smaller sample. The Consultant pointed out that in 

the segment of General Entertainment Channels (hereafter “GEC”), despite the 

sample size being larger than news, the sample is still relatively small especially in 

relation to the large revenues generated by GEC channels and as a result corruption 

was rampant where not just channels, but producers are also independently involved 

because most, if not, all revenues are linked to show ratings, including producer 

commissions.  

190. During the course of the January 20, 2012 Meeting and the February 

28, 2012 meeting, various names of persons, channels and broadcasters were provided 

by the Consultant, and on other occasions by NDTV, to Paul Donato and Robert 

Messemer. Many of those names were and are linked to political figures. It is 
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common knowledge that one- third of news channels in India are owned by politicians 

or their proxies. It is also common knowledge that 60% of cable operators in India are 

owned by politicians or their proxies. Many of these politicians have been benefiting 

from the corruption of TAM data and continue to benefit from the continued 

publication of such corrupted data.    

191. Farshad wrote an email dated February 29, 2012 to Bajpai and Vikram 

seeking to block out the date in mid April 2012 for the next meeting where Nielsen 

would discuss the results of their internal investigation.   

192. Via email dated March 1, 2012, Bajpai replied to Farshad wondering 

when the feedback would be forthcoming because by mid April it would be 90 days 

instead of the 30 to 60 days promised by Nielsen and Kantar, to which Nielsen and 

Kantar had committed at the meeting on January 20, 2012. Farshad replied stating that 

the delay was due to lack of access to information, but assured NDTV that Nielsen 

and Kantar would get back shortly not only on the findings of the investigation but 

also on the concrete action Nielsen would be taking to address the issues.  

193. In an all-India survey conducted in March 2012, GfK-Mode showed 

the flagship channel of NDTV, 24x7 was clearly India’s leading English news 

channel with a viewersihip of 68% in Delhi, 51% in Lucknow, 58% in Maharashtra 

(Mumbai, Nagpur), 75% Ahmedabad, 65% in Tamil Nadu (Chennai, Madurai) and 

49% in Kolkata.  The results of the TAM PeopleMEter viewership during the same 

period were so different – at approximately 20%.  This was a clear signal to TAM, 

Nielsen and Kantar that something was seriously wrong with the Nielsen Process, yet 

they chose to ignore it.  
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194. On April 3, 2012, a meeting was held between the representatives of 

NDTV, namely, Rahul Sood, Sidharth Barhate and Anand Mohan Jha, and two field 

staff employees of TAM (one provided his first name, while the other did not disclose 

his name) at Ramada Plaza Hotel, Juhu, Mumbai.  The TAM employees revealed that 

they were employed in Mumbai to look after, and collect data from, TAM meters. 

They stated they were willing to manipulate TAM ratings in Mumbai. They showed 

their identity cards and represented themselves as TAM employees. They also showed 

TAM manuals to the representatives of NDTV and explained how the meters operate,  

and the number of meters /areas that they looked after. They were also aware of 

NDTV’s ratings. They had been in touch with NDTV representative as mentioned 

above, therefore, during the meeting they insisted upon NDTV’s permission to 

activate the system at the earliest so that NDTV could see prompt results of high 

TRPs as promised by these persons.  They claimed to have effected manipulations in 

the past for other channels and were willing provide the same “services” for “any” 

channel that was ready to pay the demanded consideration (bribe). They were 

confident that they could triple channel ratings of NDTV in Mumbai over a period of 

two to three weeks in the required target group. They stated they had direct access to 

homes and visited those homes periodically (at least 3 to 4 times a week) and were in 

a position to easily influence what the households watched/viewed. They said by 

paying a bribe of US$250 to US$500 per household per month, the TAM households 

could be made to watch only those channels which they insisted upon. They further 

informed the NDTV representatives that although they knew Krishnan and the TAM 
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senior management, they needed to be in immediate touch with TAM supervisory 

level employees for execution of their illegal tasks.  

195. This meeting was viewed by an external surveillance agency, which 

took photographs of the employees. Those photographs were shown to Bob Messemer 

in New Delhi on April 27 2012. Another meeting was held on April 3, 2012 at Sahara 

Star with a broadcaster. The said person was a Research Analyst and Regional 

Distribution Manager. He explained how the TV ratings were manipulated by 

competitor channels.     

196. Pursuant thereto, there was another meeting held on April 11, 2012 at 

The Taj Palace Hotel, New Delhi, between the representatives of NDTV (Dr. Roy, 

Radhika Roy, Vikram Rao, Bajpai, Rahul Sood, Ketaki Karnik and Ajay Jayraman) 

and the representatives of Nielsen and Kantar (Paul, Bob, Farshad Family, Piyush 

Mathur, Krishnan, Sharan, Puliyel, Cyrus Elavia and Abhijit ) (hereinafter the “April 

11, 2012 Meeting”). At the said meeting, Paul reported Nielsen’s and Kantar’s 

findings and long term recommendations after a 60 day study. With regard to the 

study, Nielsen admitted the claims of NDTV, including, but not limited to, the 

following systemic anomalies resulting in corrupt/motivated TAM data: 

a. That over 50% of the panel homes were unaware that their addresses and 

details ought to be confidential and were also not aware that the panel 

homes were supposed to report back to TAM in case anybody unknown 

contacted those panel homes. 

b. That the average age of a panel home was 2.7 years, which indicated no 

turnover at all. (NDTV explained that the average age of the panel home 
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was 2.7 years because TAM had added a large number of homes since 

2009, bringing down the overall average age of the homes). 

c. Paul further admitted that over 18% of homes were older than 4 years, 

while 40% of the homes were older than 3 years. 

d. That the sample size of homes for measuring English news and business 

viewership was small and needed to be enlarged.  

e. 48% of the homes surveyed in Delhi and Mumbai (54 homes were 

surveyed) were outlier homes, that is, the viewership was abnormal and 

did not fit in with overall trends for the target audience. 

197. At that meeting held on April 11, 2012, the representatives of Nielsen 

and Kantar made recommendations that (1) a passcode would be introduced so that 

the panel homes could ensure the identity of TAM employees, (2) they would double 

the SEC A and B homes (target audience for news and business) in Delhi, Mumbai 

and Bangalore, (3) add 500 additional homes over the following 6 months, (4) report 

data only if a channel has a minimum number of viewers, (5) reduce the problem of 

negligible manipulated homes affecting high market share, (6) ensure that channels 

ought to be present in a minimum threshold number of towns in a panel to qualify for 

appearing in ratings reports of that panel, (7) replacement of panel homes in highly 

manipulation sensitive areas on a priority basis, (8) enforce panel home rotation rate 

of 33% by 2013 and 25% by 2015, (9) a total of 20,000 meters be installed all over 

India by 2015, (10) set up an audit by KPMG for a 3 month study, (11) create an 

independent 8 member internal audit team, and (12) set up an independent 

ombudsman who would report to the CEO and the Board of TAM India. 	  
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198. The remedies suggested were clearly only “cosmetic” providing a 

temporary “band aid” to what is clearly an enormous problem with the Nielsen 

Process.  It was pointed out by NDTV that China has 55,000 television audience 

measurement households, while for India – which is a much more heterogeneous 

society – the plan proposed even after the acknowledgment of corruption was to 

increase the sample of PeopleMeter homes to a meager 10,000 from the existing 

paltry 8,000 PeopleMeters. 

199. At the meeting on April 11, 2012, the representatives of Nielsen and 

Kantar unequivocally admitted that the information provided by NDTV’s Consultant 

was highly credible.  The computers of select TAM India personnel were sent to the 

United States for forensic analysis by an outside agency, from which results were 

awaited. Nielsen and Kantar further admitted that there were deficiencies in the data 

storage methods at TAM India, a complete lack of control between field operations 

and the TAM head office, communication lags and that Bangalore and Karnataka 

were sources of highly corrupt data.  

200. Nielsen and Kantar assured NDTV that significant changes would be 

brought about in the TAM system.  

201. NDTV demanded, now that Nielsen and Kantar had themselves 

confirmed that the Nielsen Process was corrupt and the data was manipulated and 

misleading, an immediate halt to the reporting of all data, as knowingly publishing 

false, manipulated data would be knowingly aiding corrupt officials in TAM, 

dishonest consultants and would financially harm honest broadcasters while 

financially benefitting dishonest broadcasters. 
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202. Separately, NDTV representatives (Rahul Sood, Ajay Jayaraman and 

Bajpai) met with Bob Messemer and Abhijit on April 11, 2012 in Bob’s room at the 

Taj Palace Hotel, New Delhi and showed him sections of video recordings from a 

sting operation carried out by NDTV employees using a phone camera.  Bob agreed 

to view the entire recording the subsequent day. 

203. During the meeting held on April 11, 2012, the representatives of 

Nielsen and Kantar also made additional recommendations on security, such as setting 

up a new security position (Chief Security Officer) with a team that would report only 

to the Board and CEO of TAM India, carrying out a security audit, separate from 

research audit, whose findings would be shared only with the Board, conducting 

regular surprise security checks on any personnel/field offices/ panel homes of TAM 

India, improvement of data storage techniques, mandatory background checks on new 

hires and existing employees, immediate stopping outsourcing of all field and 

technical activities: All to be done henceforth.  

204. Furthermore, they recommended that a standard operating procedure 

would be set up between Nielsen/Kantar and NDTV. They admitted that the global 

quality standards were not being followed at all in India, and there was no cogent 

reason for not adhering to the global quality standards.  

205. It was clear from the entire proceedings that Nielsen and Kantar 

control, dominate and dictate operational and other procedural standards with respect 

to TAM. 

206. In response to the recommendations of Nielsen and Kantar, NDTV 

presented certain objections, and explained that solutions like passcodes were minor, 
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ineffective and not feasible at all in a market like India, where the incentive to be 

open to manipulation was far higher than just the feeling of pride or status of being a 

panel home. Secondly, adding only a few new homes was not a solution given the 

speed at which information on the NDTV Nielsen meetings leaked, explaining that 

NDTV had met with certain consultants who were already aware of TAM looking to 

add homes in Mumbai and Delhi, and were actually being given the contract to select 

which homes should be added to the sample –these obviously would be homes that 

are amendable to being manipulated. Thirdly, upping the number of meters to 20,000 

over a long and extended 3 year period was not feasible because only an immediate 

upgrade to 20,000 to 30,000 meters by the end of 2012 would address the corruption 

at TAM India. 

207. On the evening of the April 11, 2012, NDTV had another meeting with 

Nielsen’s US officials and Kantar. Kantar was represented by Eric Salama, Kantar’s 

global CEO.  At that meeting, representatives of NDTV made it clear to Salama that 

the situation was very serious and needed some quick decisions and concrete actions.  

208. Salama questioned Bob regarding the investigation conducted by him.  

Bob admitted that that there was a serious problem in TAM India, with availability of 

information and security levels as well as the corruption. To quote him, he said, in the 

presence of about fifteen people, that right through his professional career he has been 

called in to put out many “fires” across the world for Nielsen, but so far he had never 

seen anything like this “absolutely shocking and unf…g believable” corruption at 

Nielsen and TAM in India.  
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209. Bob also admitted that corruption was widespread and at various 

levels. Bob informed Salama that the corruption and manipulation of data was 

astonishing and that TAM officials were deeply involved.  Bob said many TAM 

personnel refused promotions because they were earning huge amounts in bribes and 

they would lose this income if they were promoted.  Ms. Radhika Roy from NDTV 

requested Salama to share the plan of action to stop manipulation of data and 

corruption.   

210. Salama in response thereto, apologized and assured NDTV officials 

that a board meeting would be called to discuss the pressing concerns raised by 

NDTV and suitable action would be taken.   

211. On April 12, 2012 at W-17, Greater Kailash 1 New Delhi, NDTV also 

shared with Bob and Abhijit the entire video recording where NDTV employees had 

conducted a sting operation on a consultant using a phone camera. The confidence of 

the consultant, and the degree of networking inside TAM India, convinced Bob and 

he once more admitted to further evidence of the deep rooted corruption in TAM 

India and the urgent necessity to clean the system.  

212. On April 11 and 12, 2012, NDTV’s representatives were provided 

information by the Nielsen and Kantar officials that there were cases of several field 

employees who had refused promotions for last few years simply because at their 

current positions their alternate source of income was higher than what their salary 

would be on being promoted. Bob admitted that proper security practices were not 

being followed by TAM and theft and leakage of data was rampant. Bob also 

admitted that in India, the entire system was corrupt from top to bottom.  
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213. On April 11 and 12, 2012 a video was shown to Bob by NDTV 

officials which categorically conveyed to and persuaded Bob that NDTV’s repeated 

claims since 2004 were true and that the TAM system was corrupt and required 

immediate attention. He admitted to having a wholly new appreciation for NDTV’s 

concerns, and was convinced that he had not witnessed corruption of this level 

previously anywhere. He admitted to being amazed by the degree of networking and 

feedback loops such consultants appeared to have within the TAM system. He also 

acknowledged the need for changes in TAM system and personnel from the very top. 

Bob subsequently asked for a copy of the video. In lieu of the video recording, NDTV 

sent a redacted transcript to Bob.   

214. Subsequent to the meetings held in New Delhi in April 2012, Puliyel, 

Director on the Board of TAM and a Kantar official, wrote an evasive email on April 

19, 2012 to NDTV, with copy to Piyush Mathur of The Nielsen Company, merely 

mentioning that there had been a Board Meeting of TAM and they were doing some 

additional analysis on reporting samples by channels to examine the threshold for 

reporting and frequency of reporting etc. There was no mention in the said email 

regarding the issue whether the Board had even considered stopping the release of 

what had now been confirmed as corrupt television viewership data. This was clearly 

contrary to what was agreed at the meetings held on April 11 and 12, 2012. Based on 

information and belief NDTV states that this email was issued based on the 

instructions given by Nielsen and Kantar. 

215. Via email dated April 24, 2012, Bob sent Bajpai of NDTV a 

photograph of an individual to review and confirm whether the individual in the 
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photograph was the same person Bob had met at the J. W. Marriott Hotel and depicted 

in the video NDTV showed to Nielsen at the meeting held on April 11, 2012. Bob 

also requested Bajpai of NDTV to send him a video still (.jpg) of the same individual 

depicted in the video. 

216. The Chief Executive Officer of NDTV, Vikram Chandra, wrote an 

email to Eric Salama, the CEO of Kantar on April 25, 2012, wherein Vikram referred 

to the meeting held with TAM, Nielsen and Kantar representatives on April 11, 2012 

in New Delhi along with other NDTV representatives. Vikram expressed his gratitude 

at having had an opportunity to discuss the appalling state of the Indian TAM rating 

system with Salama. Vikram recalled with appreciation the transparency of the 

meeting and the frankness with which the problems were discussed. Vikram 

mentioned the observations of Bob clearly admitting a high level of corruption in the 

television viewership ratings system in India and the fact that Bob had never seen 

corruption at that level.  

217. Vikram also referred to the meeting held by the team with a 

consultant/whistleblower and the appreciation shown by Nielsen, which confirmed 

that the information given by the whistleblower/consultant on 37 people meter homes 

had been checked and the information was completely accurate.  

218. Vikram further stated “As we mentioned this desire by Nielsen and 

Kantar to clean up the system has been a huge relief for all of us at NDTV.” 

219. On the same day, via email dated April 25, 2012, Bob wrote to Bajpai 

seeking NDTV’s assistance in the ongoing investigation by Nielsen and Kantar in the 

United States.  Bob called upon NDTV to provide the following items: (i) the 
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complete transcript of the 45 minute video NDTV had shown at the meeting held on 

April 11, 2012 in Delhi; (ii) a video “still” depicting the subject (alternatively, NDTV 

could send Bob a copy of the video) and (iii) NDTV’s responses to the queries raised 

by Bob in an earlier email regarding the photo sent by Bob seeking confirmation 

whether the individual in the photograph was the same person whom Bob had met 

earlier. Bob explicitly noted “time is of the essence” in this email.  

220. Via email dated April 26, 2012, Bajpai confirmed that the person 

whom Bob had met at the J.W.Marriott Hotel, Mumbai was indeed the same person 

whose photo Bob had mailed. Via email dated May 1, 2012, Bajpai also sent to Bob 

the redacted transcript of the video as requested by him in email dated April 25, 2012.  

221. Belatedly, on May 1, 2012 NDTV received an email from Puliyel 

wherein he confirmed that there have been attempts to influence TAM panel integrity. 

Further, that two specific measures were planned, namely, (i) channels below a 

threshold of 30 average viewers a week would not be reported and (ii) news channels 

that cross that threshold would be reported on a monthly basis in terms of Reach (a 

partial measurement somewhat less susceptible to manipulation).  Puliyel further 

stated that stopping the monthly reporting would only be a temporary measure, till the 

end of 2012, by which time TAM would have taken a series of measures and 

expanded the panels in Mumbai, Delhi, Kolkata, Chennai and Bangalore by 600 

homes.  

222. Such suggested measures, which, in any event have not been 

implemented, were grossly inadequate and contrary to the express representations and 

promises made by Nielsen and Kantar officials in the various prior meetings.  
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223. On May 1, 2012 Robert Messemer sent an email to Bajpai saying he 

would be back in India May 17, 2012. However, Robert Messemer did not visit, 

despite having said in his email dated April 25, 2012 that “time is of the essence”. On 

or about May 28, 2012, Robert Messemer then said via email he would be in Mumbai 

on June 11, 2012 and would visit New Delhi June 15, 2012.  Robert Messemer failed 

to make that visit as well.  

224. On May 2, 2012, there was a meeting held at Barista Coffee Shop, 

Juhu Tara Road, Mumbai, between the representatives of NDTV, namely, Rahul 

Sood, Sidharth Barhate and Anand Mohan Jha with two field staff employees of TAM 

(one of whom provided his first name, while the other did not disclose his name). In 

the said meeting, the said persons further explained how the employees of TAM India 

misused their access to the people meter homes to influence TV Channel ratings and 

their modus operandi to influence panel homes.  

225. NDTV’s vice chairperson, Narayan Rao wrote an email dated May 16, 

2012 to Salama, with copies to Paul Donato, Robert Messemer, Piyush Mathur and 

Krishnan, as follows: 

“Mr Eric Salama, 
CEO Kantar. 
  
Dear Mr Salama, 
  
We are dismayed to see that you continue to publish ratings every week in spite of 
being fully aware for the past eight years that the data is corrupt and misleading, and 
reflects a failure of Nielsen’s rating systems. Mr Thomas Puliyel finally wrote to us 
on 1 May 2012 stating you will stop publishing the data till the end of 
December2012, by which time you stated you hope to fix the corruption. Your own 
global head of security has recently conducted an investigation 
and reconfirmed the Nielsen system in India to have more corruption than anything 
he’s seen anywhere in the world.  Yet the corrupted data is published again and again 
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each week. 
  
We reiterate our eight year old demand that you stop the data publication 
immediately. As you know, and have known, it continues to harm honest broadcasters 
like NDTV and others while helping those who are corrupt. Moreover it perpetuates 
and encourages a corrupt system (that we have warned you about for eight long years) 
as it feeds corrupt “consultants” and touts who live off the bribes they earn through 
the current system. 
  
Please let’s not have any further procrastination.  

Kind Regards, 

Narayan 

K V L Narayan Rao 

Executive Vice Chairperson” 

226. In a separate email of even date, Rao wrote an identical email to David 

Calhoun, CEO of Nielsen, with copies to Paul Donato, Robert Messemer, Piyush 

Mathur, Thomas Puliyel, Farshad Family and Krishnan.  

227. Via email dated May 16, 2012, Puliyel showed further equivocation 

when he replied to Rao on behalf of both David Calhoun and Eric Salama, with copies 

to Eric Salama, David Calhoun, Paul Donato, Robert Messemer, Piyush Mathur, 

Farshad Family and Krishnan, stating as follows: 

“Dear Mr Rao, 

Thank you for your mails addressed to David [Calhoun] and Eric [Salama]. We are 
meeting some of the industry stakeholders in these weeks and getting alignment so 
that our recommendations are widely accepted. In fact, by the end of next week, we 
would be formally approaching the News Broadcasters Association. Meanwhile, since 
the changes recommended need re-programming of our analysis and delivery 
software, this work is progressing in parallel. 

Our target date for effecting this change is July 1. 
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In my letter of May 1, I had mentioned that there have been attempts to influence 
TAM panel integrity. We are putting into place many security measures to prevent the 
data from being vitiated. 

As President of the NBA, we would be seeking your help in ensuring that our 
recommendations are implemented. 

Best regards, 

Thomas” 

228. In an email dated May 16, 2012, Salama replied to Rao, with copies to 

Paul Donato, Robert Messemer, Piyush Mathur, Thomas Puliyel and Krishnan, stating 

as follows:  

“Narayan 

We take the situation very seriously and are auctioning [sic] the plan we have 
outlined.  Thomas has given you more detail about the timetable 

All the best 

Eric” 

229. However, despite senior Nielsen and Kantar officials having admitted 

the existence of rampant corruption and manipulation in the collection and 

dissemination of TAM viewership data, which consistently and wrongfully showed a 

very low viewership figure for the news channels of NDTV, they recklessly and in 

pursuit of profits continue to release tainted data every week up to the date of filing 

this Complaint. This continues despite numerous demands by NDTV that because the 

Defendants are aware of the fact that the data being published weekly is tainted, 

DEADLIN
E.co

m



 
 

 79 

tampered and fabricated, the Defendants should immediately cease or ensure the 

cessation of the publication and dissemination of viewership data.   

230. Various additional emails have been exchanged in May, June and July 

between NDTV, Nielsen and Kantar. In those emails NDTV has continued to make 

the same demands it has been making since January 2012 – that data publication be 

immediately stopped, that the sample be increased from 8,000 to 30,000 and that 

security measures be dramatically increased. The News Broadcasters Association has 

made similar demands to TAM. However, Nielsen and Kantar, along with TAM, have 

refused to take any of these steps, and now, in place of making promises to take 

remedial measures, instead making unjustifiable and duplicitous excuses.  

231. For example, via email dated July 5, 2012, Puliyel wrote to Vikram, 

with copies to Eric Salama, David Calhoun, Paul Donato, Robert Messemer, Piyush 

Mathur, Farshad Family and Krishnan to say that “ … the course of action [suggested 

by NDTV and the NBA] is unlikely to be acceptable to our stakeholders and many of 

TAM’s subscribers.”  The duplicitous nature of such response from Nielsen and 

Kantar is evident – knowing that honest “stakeholders” and “subscribers” are in a 

minority, while the others are engaging in and/or benefiting from the corruption of 

TAM data, it is ludicrous to say that the decision to discontinue that corrupt data 

should be made by the very people benefiting from corruption. Such duplicity is 

further evidenced by the fact that, other than NDTV, the honest stakeholders and 

subscribers (which are in the minority) have not been told about, or given the results 

of, the US investigation. Even NDTV has not been given the full results of the US 
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investigation. As noted above, Robert Messemer, despite his written promises, did not 

visit NDTV on either May 17 or June 15, 2012.     

232. Viewership data is deliberately changed and/ or manipulated with 

corrupt/ dishonest intentions/motives. Top senior Nielsen and Kantar officials 

accepted the fact that corrupt practices and manipulation of the TAM Viewership 

Ratings exists and are being pursued blatantly in India, expressed regret, promised 

verbally and in writing to remedy such dishonest practices, but no action was taken. 

233. The acts of viewership data manipulation are clearly malicious and 

undertaken with the active collusion, awareness, gross and willful negligence and 

reckless disregard of the top management of the Defendants.  

234. The malafide and corrupt practices of the Defendants have caused and 

continue to cause losses to NDTV not only of revenue, but also irreparable damage 

visited to NDTV’s hard earned goodwill, brand and reputation. Such damages of lost 

revenues, on a weekly basis, exceed $1.5 million since January 2012. A portion of 

such lost revenues is from the United States. In addition, NDTV has suffered various 

other losses aggregating $125 million since January 2012.  

235. On or about January 2012, after the meetings discussed above and in 

detail below began between NDTV and Nielsen and Kantar senior officers in January 

2012, at which meetings Nielsen and Kantar took control of events, and made explicit 

and direct promises to NDTV that they would undertake remedial measures, various 

options were available to Nielsen and Kantar to remedy the corrupt activities. The 

primary remedy was to increase sample size from 8,000 boxes to 30,000 boxes, 

immediately stopping publication of data until the sample size was increased to 
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appropriate levels. Other corrective measures included, but are not limited to, making 

public their proposed actions, stopping the system of outsourcing immediately and 

beginning proper hiring and training services, revamping the selection of panel homes 

so that they were no homes older than one (1) year, and tightened security including 

background checks on employees.  

236. However, they deliberately failed, and continue to fail, to take any such 

steps.  Any steps they have taken or claim to have taken are purely cosmetic in nature, 

deliberately and knowingly ineffective and designed to mislead and misrepresent.  In 

a word, the “remedial measures” being taken after the expose of corruption are a 

sham. 

237. Particularly as of January 2012, Nielsen and Kantar cannot deny a 

direct role in such obligations. Had Nielsen and Kantar taken such steps even in 

January 2012, NDTV's losses would have been mitigated in the range of $1 million to 

$1.3 million per week since January 2012 and continuing presently at that rate on a 

weekly basis.  

238. Further, the investigations jointly undertaken by Nielsen and Kantar 

post January 2012 are now centered in the United States. The most crucial witnesses 

in this case are Robert Messemer and Paul Donato, both of Nielsen US, who have 

conducted a full investigation into the manipulation of TAM data.  Both Robert 

Messemer and Paul Donato are based in the US. In addition, the CEO of Nielsen has 

had regular updates, meetings, and has been informed of the malaise in India.  

Furthermore, the actual evidence regarding the manipulation in TAM data is on the 
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laptops seized by Robert Messemer during the course of his investigations in India 

and taken to the US for further analysis. The seized laptops are still in the US.  

239. Eric Salama of Kantar also participated in the investigations, and 

explicitly made verbal and written promises to NDTV to remedy the gross 

manipulation of data. On information and belief, Mr. Salama continues to be involved 

in the investigations and remedial measures that need to be implemented, all of which 

activities are now centered in the United States. 

FLORIDA, TURKEY, PHILIPPINES 
 

240. The cost cutting and cost avoidance measures adopted by the 

Defendants, David Calhoun and the Nielsen Directors have had similar effects in 

Florida, Turkey and the Philippines.  

241. In Florida, many television broadcasters have been complaining about 

inaccurate ratings data resulting from inadequate sample sizes. Those television 

broadcasters have been unable to get alternate ratings because Nielsen has a 

monopoly in that market.  

242. Upon information and belief, several other markets in the United States 

have similar problems.     

243. In Turkey, reports about panel homes being offered money by TV 

Companies to alter their viewing patterns had surfaced in 2009. In December 2011 

and March 2012, a major fraud in TV audience ratings was exposed. In addition, 

seven people were reportedly detained by Istanbul Police’s organized crime bureau as 

part of the raids, including Nielsen’s Production Director. It was further reported that 
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some of Nielsen’s 2,500 panel homes had been offered bribes to watch certain 

programs or to switch off during advertisement breaks.  

244. In the Philippines, manipulation in television ratings were reported in 

2007. 

CAUSES OF ACTION ARISING FROM EVENTS THAT OCCURRED 
AFTER THE JANUARY 20, 2012 MEETING 

 
FIRST CAUSE OF ACTION FOR NEGLIGENCE AGAINST NIELSEN 

245. Plaintiff repeats and re-alleges paragraphs 1 through 244 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

246. As noted above in further detail, at the January 20, 2012 Meeting, 

NDTV gave Nielsen, The Nielsen Company, Kantar and TAM an elaborate 

presentation identifying, inter alia, the flaws in the Nielsen Process; the reasons for 

the defective data generated by the Nielsen Process in India; and the reasonable 

methods whereby the Nielsen Process, as applied to the Indian market, could be cured 

of all defects. 

247. As noted above, at the January 20, 2012 Meeting and the meetings and 

communications that followed, Nielsen, through senior Nielsen officers such as Paul 

Donato, Executive Vice President and Chief Research Office, Nielsen, Robert 

Messemer, Chief Security Officer, The Nielsen Company, and Piyush Mathur, 

President, India Region, The Nielsen Company, not only admitted that the data 

generated by TAM utilizing the Nielsen Process was seriously flawed, but that 
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Nielsen would respond within thirty (30) days with preliminary results and within 

sixty (60) days outlining its intended remedial measures. 

248. In the days that followed the January 20, 2012 Meeting, Nielsen, 

through senior Nielsen officers such as Paul Donato, Robert Messemer and Piyush 

Mathur, proceeded to gather evidence from NDTV, one whistle-blower and TAM, 

and brought said evidence, including, but not limited to, computer hardware and 

software, back to the United States for thorough investigation, while simultaneously 

reassuring NDTV that Nielsen would remedy the severely flawed Nielsen Process in 

India.  

249. Accordingly, by late January 2012, Nielsen, through senior Nielsen 

officers officially acknowledged the problem with the corrupt data collection practices 

by TAM in India, evidencing a fundamental flaw in the Nielsen Process; retrieved all 

documentary evidence from NDTV, TAM and one whistle blower from TAM; 

brought all of the evidence back to the United States, including, but not limited to, 

computer hardware and software; and made the explicit representations to NDTV, 

inter alia, that Nielsen would remedy the defective Nielsen Process, as applied by 

TAM to the Indian market.  At the April 11, 2012 Meeting, Nielsen admitted that the 

Nielsen Process was fundamentally flawed and had to be adjusted immediately. 

250. Nielsen’s direct involvement with NDTV, through senior Nielsen 

officers since the January 20, 2012 Meeting, coupled with Nielsen’s assurances that 

Nielsen would correct the fundamental flaws in the Nielsen Process, as utilized by 

TAM in the Indian market, created a duty for Nielsen to act with reasonable care in 

remedying the defects in the Nielsen Process, as utilized by TAM in the Indian 
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market, regardless of what capacity Nielsen was acting and regardless of whether or 

not Nielsen was acting gratuitously.  

251. In addition, Nielsen’s direct involvement, through senior Nielsen 

officers, with NDTV and assurances that Nielsen would correct the fundamental flaws 

in the Nielsen Process, as utilized by TAM in the Indian market, evidences that 

Nielsen had control over TAM’s use of the Nielsen Process after the January 20, 2012 

Meeting; control over TAM’s ability to publish additional TRP reports of data 

utilizing the Nielsen Process, generated from TAM’s use of the Nielsen Process, to 

the Indian television market, after the January 20, 2012 Meeting; and control over the 

remedial adjustments to the Nielsen Process, as utilized by TAM in the Indian market, 

after the January 20, 2012 Meeting. 

252. Nonetheless, Nielsen continues to breach its duty to act with 

reasonable care in remedying the fundamental flaws in the Nielsen Process, as used 

by TAM in the Indian market, by continuing to allow TAM to publish TRP reports 

containing flawed data on a weekly basis, which reports are generated by the 

admittedly defective Nielsen Process; and simultaneously failing to implement any 

meaningful remedial adjustments to the Nielsen Process, as utilized by TAM in India. 

253. NDTV reasonably relied upon Nielsen’s representations, to its 

detriment and, as a result of Nielsen’s inaction, NDTV was placed in a more 

vulnerable position than it would have been in had Nielsen never taken any action at 

all, proximately causing NDTV to incur additional damages.  In addition, but for 

Nielsen’s intervention and promises, NDTV would have pursued other means of 

remedying the situation, such as seeking legal and equitable relief from the Economic 
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Offenses Wing of the New Delhi Police, holding press conferences exposing the 

corruption and scam, commencing the instant litigation, and other measures.  

254. The aforementioned breaches of Nielsen’s duty to act with reasonable 

care proximately caused and is presently and proximately causing NDTV catastrophic 

damages in the form of, inter alia, the consideration that NDTV paid TAM for the 

TRP Reports, lost advertising revenue, increased carriage costs with cable operators, 

loss of good will, loss of reputation in the television industry, failure to realize full 

market capitalization, and other lost revenues, including revenues from the United 

States, in the collective amount of no less than $125 million since January 20, 2012.  

In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive and 

exemplary damages in an amount to be determined by the trier of fact.  

 
 

SECOND CAUSE OF ACTION FOR GROSS NEGLIGENCE AGAINST 
NIELSEN 

 
255. Plaintiff repeats and re-alleges paragraphs 1 through 254 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

256. As noted above, Nielsen’s direct involvement with NDTV, through 

senior Nielsen officers such as Paul Donato, Global Head of Research and 

Measurement and Science, Robert Messemer, Global Head of Security, and Piyush 

Mathur, President, India Region, since the January 20, 2012 Meeting, coupled with 

Nielsen’s assurances that Nielsen would correct the fundamental flaws in the Nielsen 

Process, as utilized by TAM in the Indian market, created a duty for Nielsen to act 
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with reasonable care in remedying the defects in the Nielsen Process in the Indian 

market, regardless of regardless of what capacity Nielsen was acting and regardless of 

whether or not Nielsen was acting gratuitously.  

257. In addition, Nielsen’s direct involvement with NDTV, through senior 

Nielsen officers such as Paul Donato, Global Head of Research and Measurement and 

Science, Robert Messemer, Global Head of Security, and Piyush Mathur, President, 

India Region, and assurances that Nielsen would correct the fundamental flaws in the 

Nielsen Process in the Indian market, evidences that Nielsen had control over TAM’s 

use of the Nielsen Process after the January 20, 2012 Meeting; control over TAM’s 

ability to publish additional TRP reports of data utilizing the Nielsen Process, 

generated from TAM’s use of the Nielsen Process, to the Indian television market, 

after the January 20, 2012 Meeting; and control over the remedial adjustments to the 

Nielsen Process, as utilized by TAM in the Indian market, after the January 20, 2012 

Meeting. 

258. Nonetheless, Nielsen continues to consciously, recklessly and 

intentionally breach its duty to act with reasonable care in remedying the fundamental 

flaws in the Nielsen Process, as used by TAM in the Indian market, by continuing to 

allow TAM to publish TRP reports containing flawed data on a weekly basis, which 

reports are generated by the admittedly defective Nielsen Process; and simultaneously 

failing to implement any remedial adjustments to the Nielsen Process in the Indian 

market. 

259. Indeed, Nielsen consciously, recklessly and intentionally continues to 

disregard NDTV’s well-grounded and substantiated complaints presented at the 
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January 20, 2012 Meeting and thereafter, despite the fact that said complaints 

provided Nielsen with actual notice of the fundamental flaws in the Nielsen Process, 

as well as the foreseeable harm that NDTV has incurred and continues to incur, as a 

result of same. 

260. Nielsen’s motivation in continuing to consciously, recklessly and 

intentionally disregard the egregious and foreseeable harm that NDTV has incurred, 

and continues to incur on a weekly basis, through the publication of data that Nielsen 

knows to be inaccurate, is that it simply does not want to incur the costs of remedying 

the Nielsen Process, as used by TAM in India.  Instead, Nielsen has chosen to exploit 

TAM’s monopoly power in India to continue to sell and distribute a product that 

Nielsen knows is severely defective, so as to maintain consistent revenue levels in the 

US, to the detriment of NDTV. 

261. NDTV reasonably relied upon Nielsen’s representations, to its 

detriment and, as a result of Nielsen’s inaction, NDTV has been placed in a more 

vulnerable position than it would have been in had Nielsen never taken any action at 

all.  In addition, but for NDTV’s reasonable reliance upon Nielsen’s representations 

that it would remedy the fundamental flaws in the Nielsen Process, NDTV would not 

have incurred additional damages, as NDTV would have, pursued other ways of 

remedying the situation, such as, inter alia, seeking legal and equitable relief from the 

Economic Offenses Wing of the New Delhi Police, holding press conferences 

exposing the corruption and scam, commencing the instant litigation, and other 

measures.  
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262. The aforementioned breaches of Nielsen’s duty to act with reasonable 

care proximately caused and is presently and proximately causing NDTV catastrophic 

damages in the form of, inter alia, the consideration that NDTV paid TAM for the 

TRP Reports, lost advertising revenue, increased carriage costs with cable operators, 

loss of good will, loss of reputation in the television industry, failure to realize full 

market capitalization, and other lost revenues, including revenues from the United 

States, in the collective amount of no less than $125 million since January 20, 2012.  

In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive and 

exemplary damages in an amount to be determined by the trier of fact.  

 
 
 
 
 

THIRD CAUSE OF ACTION FOR TORTIOUS AND NEGLIGENT 
INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE 

AGAINST NIELSEN 
263. Plaintiff repeats and re-alleges paragraphs 1 through 262 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

264. Nielsen’s direct involvement with NDTV, through senior Nielsen 

officers such as Paul Donato, Global Head of Research and Measurement and 

Science, Robert Messemer, Global Head of Security, and Piyush Mathur, President, 

India Region, and assurances that Nielsen would correct the fundamental flaws in the 

Nielsen Process in the Indian market, evidences that Nielsen had control over TAM’s 

ability to publish additional TRP reports of data utilizing the Nielsen Process, 
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generated from TAM’s use of the Nielsen Process in the Indian television market, 

after the January 20, 2012 Meeting. 

265. At the January 20, 2012 Meeting, a special relationship of trust was 

created between NDTV and Nielsen.  NDTV trusted Nielsen to remedy the 

undeniable deficiencies in the Nielsen Process in India, so that it could enable TAM 

to accurately collect, analyze and distribute television audience ratings to the Indian 

market, and generate accurate TRP reports to the Indian market.  The fact that Nielsen 

is the leading company in the world that analyzes and publishes television audience 

measurements, highlights the level of NDTV’s dependency on Nielsen to remedy the 

ongoing defects in the Nielsen Process in India.  

266. As of the January 20, 2012 Meeting, NDTV made Nielsen well aware 

that NDTV’s present and future revenues, good will, reputation, and stock price were 

dependent upon the accurate measurement of its television audience, and that any 

further publication of inaccurate data would damage NDTV in the form of, inter alia, 

lost revenue, loss of good will, loss of reputation, and declines in stock price. 

267. Nonetheless, since the January 20, 2012 Meeting, Nielsen consciously, 

recklessly and intentionally disregarded the egregious and foreseeable harm to 

NDTV, in the form of lost revenue, loss of good will, loss of reputation, and declines 

in stock price, and allowed TAM to directly and indirectly publish TRP reports 

containing data that Nielsen knows to be inaccurate, to advertisers, advertising firms, 

television networks, cable providers, and other related entities in the television 

industry in India.  
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268. At all relevant times, Nielsen possessed and continues to possess 

knowledge of NDTV’s relationships with its current advertisers, satellite television 

providers, and internet television providers, and possesses knowledge that NDTV has 

current contracts with said advertisers, satellite television providers, and internet 

television providers and/or may enter into contracts with other advertisers, satellite 

television providers, and internet television providers in the future. 

269. Nielsen’s conscious, reckless, and intentional publication of TRP 

reports that it knows to be inaccurate, through TAM, has had, and will have, the effect 

of disrupting NDTV’s business relationships, and prospective business relationships, 

with its current and prospective advertisers, satellite television providers and internet 

television providers.  

270. Nielsen’s motivation for engaging in such egregious behavior is that it 

simply does not want to incur the costs of remedying the Nielsen Process, as used by 

TAM in India. Instead, Nielsen has chosen to exploit TAM’s monopoly power in 

India to continue to sell and distribute a product that Nielsen knows is severely 

defective, so as to maintain consistent revenue levels in the US, to the detriment of 

NDTV. 

271. Nielsen acted with the sole purpose of harming NDTV, so as to 

preserve its calculated system of exploiting the Indian market through TAM. 

272. Nielsen’s interference with NDTV’s relationships with its advertisers 

and prospective advertisers, satellite television providers, and internet television 

providers used means amounting to, negligence, gross negligence, prima facie tort, 
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breach of a fiduciary duty, negligence per se, aiding and abetting a fraud, aiding and 

abetting a breach of a fiduciary duty, civil conspiracy and negligence per se. 

273. As a result of Nielsen’s tortious and negligent interference with 

NDTV’s current and prospective business relationships with its current and 

prospective advertisers, satellite television providers, and internet television 

providers, NDTV has incurred catastrophic damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenue, 

increased carriage costs with cable operators, loss of good will, loss of reputation in 

the television industry, failure to realize full market capitalization, and other lost 

revenues, including revenues from the United States, in the collective amount of no 

less than $125 million since January 20, 2012.  In addition, NDTV is entitled to actual 

attorneys’ fees, costs, and punitive and exemplary damages in an amount to be 

determined by the trier of fact.  

 
 

FOURTH CAUSE OF ACTION FOR BREACH OF FIDUCIARY DUTY 
AGAINST NIELSEN 

274. Plaintiff repeats and re-alleges paragraphs 1 through 273 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

275. As of the January 20, 2012 Meeting, Nielsen had a fiduciary 

relationship with NDTV based on trust and confidence, that derived from the fact that 

Nielsen, had superior knowledge and expertise with respect to the Nielsen Process 

and the remedial measures necessary to cure the defects in the Nielsen Process in the 
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Indian market, and maintained dominance and control in the relationship by virtue of 

its monopoly power in India, through TAM.  

276. By virtue of this special relationship created at the January 20, 2012 

Meeting, NDTV had confidence in the fidelity and integrity of Nielsen and entrusted 

Nielsen with confidential information, creating a confidential relationship that existed 

at all relevant times after January 20, 2012, such that Nielsen owed to NDTV a duty 

to: a) prevent TAM from publishing or disseminating any further inaccurate TRP 

reports in the Indian market; and (b) take reasonable and appropriate remedial 

measures to cure the defective Nielsen Process, in India. 

277. Despite having voluntarily accepted the trust and confidence of NDTV 

with regard to being provided with information and access to information by NDTV, 

Nielsen violated and abused the trust and confidence of NDTV by: (a) continuing to 

allow TAM to publish weekly TPR reports after January 20, 2012; and (b) failing 

and/or refusing to take reasonable and appropriate remedial measures to cure the 

defective Nielsen Process, in India.   

278. As a result of Nielsen’s breach of fiduciary duties to NDTV, Nielsen 

gained the advantage of earning significant revenues for the grossly inaccurate TPR 

Reports, which were published by TAM on a weekly basis after January 20, 2012, and 

NDTV incurred damages in the form of, inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, lost advertising revenue, increased carriage costs with 

cable operators, loss of good will, loss of reputation in the television industry, failure 

to realize full market capitalization, and other lost revenues, including revenues from 

the United States, in the collective amount of no less than $125 million since January 
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20, 2012.  In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive 

and exemplary damages in an amount to be determined by the trier of fact.  

 

FIFTH CAUSE OF ACTION FOR PRIMA FACIE TORT AGAINST NIELSEN 

279. Plaintiff repeats and re-alleges paragraphs 1 through 278 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

280. As of the January 20, 2012 Meeting, Nielsen had actual knowledge 

that NDTV was continuously incurring damages resulting from TAM’s use of the 

Nielsen Process in India, yet, Nielsen consciously, recklessly and intentionally: (a) 

continued to allow TAM to utilize the Nielsen Process and generate inaccurate TRP 

reports after January 20, 2012, so as to continue its exploitation of TAM’s monopoly 

power in the Indian market, and derive substantial revenues from TAM; and (b) 

refused to take reasonable and appropriate remedial measures to cure the defective 

Nielsen Process, in India.   

281. In the event that the torts described in Causes of Action One through 

Four of this Complaint, do not apply to the above described conduct of Nielsen, then 

such conduct constituted a prima facie tort, and NDTV pleads in the alternative that 

such conduct: (a) was without excuse or justification; (b) was intentional on the part 

of Nielsen; (c) constituted a series of acts which would otherwise be lawful; and (d) 

proximately caused NDTV specific damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenue, 

increased carriage costs with cable operators, loss of good will, loss of reputation in 

DEADLIN
E.co

m



 
 

 95 

the television industry, failure to realize full market capitalization, and other lost 

revenues, including revenues from the United States, in the collective amount of no 

less than $125 million since January 20, 2012.  In addition, NDTV is entitled to actual 

attorneys’ fees, costs, and punitive and exemplary damages in an amount to be 

determined by the trier of fact.  

 
SIXTH CAUSE OF ACTION FOR NEGLIGENCE AGAINST THE NIELSEN 

COMPANY 
 

282. Plaintiff repeats and re-alleges paragraphs 1 through 281 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

283. As noted above in further detail, at the January 20, 2012 Meeting, 

NDTV gave Robert Messemer, Piyush Mathur and Abhijit Patil of The Nielsen 

Company an elaborate presentation identifying, inter alia, the flaws in the Nielsen 

Process; the reasons for the defective data generated by the Nielsen Process in India; 

and the reasonable methods whereby the Nielsen Process, as applied to the Indian 

market, could be cured of all defects. 

284. As noted above, at the January 20, 2012 Meeting and the meetings and 

communications that followed, The Nielsen Company, through senior officers, not 

only admitted that the data generated by TAM utilizing the Nielsen Process was 

seriously flawed, but that The Nielsen Company would respond within thirty (30) 

days with preliminary results and within sixty (60) days outlining its intended 

remedial measures. 
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285. In the days that followed the January 20, 2012 Meeting, The Nielsen 

Company, through its senior officers such as Abhijit A. Patil, Regional Security 

Leader, Robert Messemer, Global Head of Security, and Piyush Mathur, President, 

India Region, proceeded to gather evidence from NDTV, one whistle-blower and 

TAM, including, but not limited to, computer hardware and software, and brought 

said evidence back to the United States for thorough investigation, while 

simultaneously reassuring NDTV that The Nielsen Company would remedy the 

severely flawed Nielsen Process in India.  

286. Accordingly, by late January 2012, The Nielsen Company, through its 

senior officers such as Abhijit A. Patil, Regional Security Leader, Robert Messemer, 

Global Head of Security, and Piyush Mathur, President, India Region, officially 

acknowledged the problem with the corrupt data collection practices by TAM in 

India, evidencing a fundamental flaw in the Nielsen Process; retrieved all 

documentary evidence from NDTV, TAM and one whistle blower from TAM, 

including, but not limited to computer hardware and software; brought all of the 

evidence back to the United States; and made the explicit representations to NDTV, 

inter alia, that The Nielsen Company would remedy the defective Nielsen Process, as 

applied by TAM to the Indian market.  By the April 11, 2012 Meeting, Nielsen 

admitted that the Nielsen Process was fundamentally flawed and had to be adjusted 

immediately.  

287. The Nielsen Company’s direct involvement with NDTV, through its 

senior officers such as Abhijit A. Patil, Regional Security Leader, Robert Messemer, 

Global Head of Security, and Piyush Mathur, President, India Region, since the 
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January 20, 2012 Meeting, coupled with the Nielsen Company’s assurances that 

Nielsen would correct the fundamental flaws in the Nielsen Process, as utilized by 

TAM in the Indian market, created a duty for Nielsen to act with reasonable care in 

remedying the defects in the Nielsen Process, as utilized by TAM in the Indian 

market, regardless of whether or not Nielsen was acting gratuitously.  

288. In addition, The Nielsen Company’s direct involvement, through its 

senior officers such as Abhijit A. Patil, Regional Security Leader, Robert Messemer, 

Global Head of Security, and Piyush Mathur, President, India Region, with NDTV 

and assurances that The Nielsen Company would correct the fundamental flaws in the 

Nielsen Process, as utilized by TAM in the Indian market, evidences that Nielsen had 

control over TAM’s use of the Nielsen Process after the January 20, 2012 Meeting; 

control over TAM’s ability to publish additional TRP reports of data utilizing the 

Nielsen Process, generated from TAM’s use of the Nielsen Process, to the Indian 

television market, after the January 20, 2012 Meeting; and control over the remedial 

adjustments to the Nielsen Process, as utilized by TAM in the Indian market, after the 

January 20, 2012 Meeting. 

289. Nonetheless, The Nielsen Company continues to breach its duty to act 

with reasonable care in remedying the fundamental flaws in the Nielsen Process, as 

used by TAM in the Indian market, by continuing to allow TAM to publish TRP 

reports containing flawed data on a weekly basis, which reports are generated by the 

admittedly defective Nielsen Process; and simultaneously failing to implement any 

remedial adjustments to the Nielsen Process, as utilized by TAM in India. 
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290. NDTV reasonably relied upon The Nielsen Company’s 

representations, to its detriment and, as a result of The Nielsen Company’s inaction, 

NDTV was placed in a more vulnerable position than it would have been in had The 

Nielsen Company never taken any action at all.  In addition, but for NDTV’s 

reasonable reliance upon The Nielsen Company’s representations that it would 

remedy the fundamental flaws in the Nielsen Process, NDTV would not have incurred 

additional damages, as NDTV would have, pursued other ways of remedying the 

situation, such as, inter alia, seeking legal and equitable relief from the Economic 

Offenses Wing of the New Delhi Police, holding press conferences exposing the 

corruption and scam, commencing the instant litigation, and other measures.  

291. The aforementioned breaches of The Nielsen Company’s duty to act 

with reasonable care has proximately caused and continues to cause NDTV to incur 

catastrophic damages in the form of, inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, lost advertising revenue, increased carriage costs with 

cable operators, loss of good will, loss of reputation in the television industry, failure 

to realize full market capitalization, and other lost revenues, including revenues from 

the United States, in the collective amount of no less than $125 million since January 

20, 2012.  In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive 

and exemplary damages in an amount to be determined by the trier of fact.  

 
SEVENTH CAUSE OF ACTION FOR GROSS NEGLIGENCE AGAINST THE 

NIELSEN COMPANY 
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292. Plaintiff repeats and re-alleges paragraphs 1 through 291 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

293. As noted above, The Nielsen Company’s direct involvement with 

NDTV, through its senior officers such as Abhijit A. Patil, Regional Security Leader, 

Robert Messemer, Global Head of Security, and Piyush Mathur, President, India 

Region, since the January 20, 2012 Meeting, coupled with The Nielsen Company’s 

assurances that The Nielsen Company would correct the fundamental flaws in the 

Nielsen Process, as utilized by TAM in the Indian market, created a duty for The 

Nielsen Company to act with reasonable care in remedying the defects in the Nielsen 

Process in the Indian market, regardless of whether or not The Nielsen Company 

acted gratuitously.  

294. In addition, The Nielsen Company’s direct involvement with NDTV, 

through its senior officers such as Abhijit A. Patil, Regional Security Leader, Robert 

Messemer, Global Head of Security, and Piyush Mathur, President, India Region, and 

assurances that The Nielsen Company would correct the fundamental flaws in the 

Nielsen Process in the Indian market, evidences that The Nielsen Company had 

control over TAM’s use of the Nielsen Process after the January 20, 2012 Meeting; 

control over TAM’s ability to publish additional TRP reports of data utilizing the 

Nielsen Process, generated from TAM’s use of the Nielsen Process, to the Indian 

television market, after the January 20, 2012 Meeting; and control over the remedial 

adjustments to the Nielsen Process, as utilized by TAM in the Indian market, after the 

January 20, 2012 Meeting. 
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295. Nonetheless, The Nielsen Company continues to consciously, 

recklessly and intentionally breach its duty to act with reasonable care in remedying 

the fundamental flaws in the Nielsen Process, as used by TAM in the Indian market, 

by continuing to allow TAM to publish TRP reports containing flawed data on a 

weekly basis, which reports are generated by the admittedly defective Nielsen 

Process; and simultaneously failing to implement any remedial adjustments to the 

Nielsen Process in the Indian market. 

296. Indeed, the Nielsen Company consciously, recklessly and intentionally 

continues to disregard NDTV’s well-grounded and substantiated complaints presented 

at the January 20, 2012 Meeting and thereafter, despite the fact that said complaints 

provided The Nielsen Company with actual notice of the fundamental flaws in the 

Nielsen Process, as well as the foreseeable harm that NDTV has incurred and 

continues to incur, as a result of same. 

297. The Nielsen Company’s motivation in continuing to consciously, 

recklessly and intentionally disregard the egregious and foreseeable harm that NDTV 

has incurred, and continues to incur on a weekly basis, through the publication of data 

that The Nielsen Company knows to be inaccurate, is that it simply does not want to 

incur the costs of remedying the Nielsen Process, as used by TAM in India. Instead, 

The Nielsen Company has chosen to exploit TAM’s monopoly power in India to 

continue to sell and distribute a product that The Nielsen Company knows is severely 

defective, so as to maintain consistent revenue levels in the US, to the detriment of 

NDTV. 
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298. NDTV reasonably relied upon The Nielsen Company’s 

representations, to its detriment and, as a result of The Nielsen Company’s inaction, 

NDTV was placed in a more vulnerable position than it would have been in had The 

Nielsen Company never taken any action at all.  In addition, but for NDTV’s 

reasonable reliance upon The Nielsen Company’s representations that it would 

remedy the fundamental flaws in the Nielsen Process, NDTV would not have incurred 

additional damages, as NDTV would have pursued other ways of remedying the 

situation, such as, inter alia, seeking legal and equitable relief from the Economic 

Offenses Wing of the New Delhi Police, holding press conferences exposing the 

corruption and scam, commencing the instant litigation, and other measures.  

299. The aforementioned breaches of The Nielsen Company’s duty to act 

with reasonable care is presently and proximately causing NDTV catastrophic 

damages in the form of, inter alia, the consideration that NDTV paid TAM for the 

TRP Reports, lost advertising revenue, increased carriage costs with cable operators, 

loss of good will, loss of reputation in the television industry, failure to realize full 

market capitalization, and other lost revenues, including revenues from the United 

States, in the collective amount of no less than $125 million since January 20, 2012.  

In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive and 

exemplary damages in an amount to be determined by the trier of fact.  
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EIGHTH CAUSE OF ACTION FOR TORTIOUS AND NEGLIGENT 
INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE 

AGAINST THE NIELSEN COMPANY 
 

300. Plaintiff repeats and re-alleges paragraphs 1 through 299 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

301. The Nielsen Company’s direct involvement with NDTV, through 

senior Nielsen officers such as Abhijit A. Patil, Regional Security Leader, Robert 

Messemer, Global Head of Security, and Piyush Mathur, President, India Region, and 

assurances that The Nielsen Company would correct the fundamental flaws in the 

Nielsen Process in the Indian market, evidences that The Nielsen Company had 

control over TAM’s ability to publish additional TRP reports of data utilizing the 

Nielsen Process, generated from TAM’s use of the Nielsen Process in the Indian 

television market, after the January 20, 2012 Meeting. 

302. At the January 20, 2012 Meeting, a special relationship of trust was 

created between NDTV and The Nielsen Company.  NDTV trusted The Nielsen 

Company to remedy the undeniable deficiencies in the Nielsen Process in India, so 

that it could enable TAM to accurately collect, analyze and distribute television 

audience ratings to the Indian market, and generate accurate TRP reports to the Indian 

market.  The fact that The Nielsen Company is part of the leading company in the 

world that analyzes and publishes television audience measurements, highlights the 

level of NDTV’s dependency on The Nielsen Company to remedy the ongoing 

defects in the Nielsen Process in India.  
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303. As of the January 20, 2012 Meeting, NDTV made The Nielsen 

Company well aware that NDTV’s present and future revenues, good will, reputation, 

and stock price were dependent upon the accurate measurement of its television 

audience, and that any further publication of inaccurate data would damage NDTV in 

the form of, inter alia, lost revenue, loss of good will, loss of reputation, and declines 

in stock price. 

304. Nonetheless, since the January 20, 2012 Meeting, The Nielsen 

Company consciously, recklessly and intentionally disregarded the egregious and 

foreseeable harm to NDTV, in the form of lost revenue, loss of good will, loss of 

reputation, and declines in stock price, and allowed TAM to directly and indirectly 

publish TRP reports containing data that The Nielsen Company knows to be 

inaccurate, to advertisers, advertising firms, television networks, cable providers, and 

other related entities in the television industry in India.  

305. At all relevant times, The Nielsen Company possessed and continues 

to possess knowledge of NDTV’s relationships with its current advertisers, satellite 

television providers, and internet television providers, and possesses knowledge that 

NDTV has current contracts with said advertisers, satellite television providers, and 

internet television providers and/or may enter into contracts with other advertisers, 

satellite television providers, and internet television providers in the future. 

306. The Nielsen Company’s conscious, reckless, and intentional 

publication of TRP reports that it knows to be inaccurate, through TAM, has had, and 

will have, the effect of disrupting NDTV’s business relationships, and prospective 
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business relationships, with its current and prospective advertisers, satellite television 

providers and internet television providers.  

307. The Nielsen Company’s motivation for engaging in such egregious 

behavior is that it simply does not want to incur the costs of remedying the Nielsen 

Process, as used by TAM in India. Instead, The Nielsen Company has chosen to 

exploit TAM’s monopoly power in India to continue to sell and distribute a product 

that The Nielsen Company knows is severely defective, so as to maintain consistent 

revenue levels in the US, to the detriment of NDTV. 

308. The Nielsen Company acted with the sole purpose of harming NDTV, 

so as to preserve its calculated system of exploiting the Indian market through TAM. 

309. The Nielsen Company’s interference with NDTV’s relationships with 

its advertisers and prospective advertisers, satellite television providers, and internet 

television providers used means amounting to, negligence, gross negligence, prima 

facie tort, breach of a fiduciary duty, negligence per se, aiding and abetting a fraud, 

aiding and abetting a breach of a fiduciary duty, civil conspiracy and negligence per 

se. 

310. As a result of The Nielsen Company’s tortious and negligent 

interference with NDTV’s current and prospective business relationships with its 

current and prospective advertisers, satellite television providers, and internet 

television providers, NDTV has incurred catastrophic damages in the form of, inter 

alia, the consideration that NDTV paid TAM for the TRP Reports, lost advertising 

revenue, increased carriage costs with cable operators, loss of good will, loss of 

reputation in the television industry, failure to realize full market capitalization, and 
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other lost revenues, including revenues from the United States, in the collective 

amount of no less than $125 million since January 20, 2012.  In addition, NDTV is 

entitled to actual attorneys’ fees, costs, and punitive and exemplary damages in an 

amount to be determined by the trier of fact.  

 
NINTH CAUSE OF ACTION FOR BREACH OF FIDUCIARY DUTY 

AGAINST THE NIELSEN COMPANY 
 

311. Plaintiff repeats and re-alleges paragraphs 1 through 310 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

312. As of the January 20, 2012 Meeting, The Nielsen Company had a 

fiduciary relationship with NDTV based on trust and confidence, that derived from 

the fact that The Nielsen Company, had superior knowledge and expertise with 

respect to the Nielsen Process and the remedial measures necessary to cure the defects 

in the Nielsen Process in the Indian market, and maintained dominance and control in 

the relationship by virtue of its monopoly power in India, through TAM.  

313. By virtue of this special relationship created at the January 20, 2012 

Meeting, NDTV had confidence in the fidelity and integrity of The Nielsen Company 

and entrusted The Nielsen Company with confidential information, creating a 

confidential relationship that existed at all relevant times after January 20, 2012, such 

that The Nielsen Company owed to NDTV a duty to: a) prevent TAM from 

publishing or disseminating any further inaccurate TRP reports in the Indian market; 

and (b) take reasonable and appropriate remedial measures to cure the defective 

Nielsen Process, in India. 

DEADLIN
E.co

m



 
 

 106 

314. Despite having voluntarily accepted the trust and confidence of NDTV 

with regard to being provided with information and access to information by NDTV, 

The Nielsen Company violated and abused the trust and confidence of NDTV by: (a) 

continuing to allow TAM to publish weekly TPR reports after January 20, 2012; and 

(b) failing and/or refusing to take reasonable and appropriate remedial measures to 

cure the defective Nielsen Process, in India.   

315. As a result of The Nielsen Company’s breach of fiduciary duties to 

NDTV, The Nielsen Company gained the advantage of earning significant revenues 

for the grossly inaccurate TPR Reports, which were published by TAM on a weekly 

basis after January 20, 2012, and NDTV incurred damages in the form of, inter alia, 

the consideration that NDTV paid TAM for the TRP Reports, lost advertising 

revenue, increased carriage costs with cable operators, loss of good will, loss of 

reputation in the television industry, failure to realize full market capitalization, and 

other lost revenues, including revenues from the United States, in the collective 

amount of no less than $125 million since January 20, 2012.  In addition, NDTV is 

entitled to actual attorneys’ fees, costs, and punitive and exemplary damages in an 

amount to be determined by the trier of fact.  

 
TENTH CAUSE OF ACTION FOR PRIMA FACIE TORT AGAINST THE 

NIELSEN COMPANY 
 

316. Plaintiff repeats and re-alleges paragraphs 1 through 315 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  
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317. As of the January 20, 2012 Meeting, The Nielsen Company had actual 

knowledge that NDTV was continuously incurring damages resulting from TAM’s 

use of the Nielsen Process in India, yet, The Nielsen Company consciously, recklessly 

and intentionally: (a) continued to allow TAM to utilize the Nielsen Process and 

generate inaccurate TRP reports after January 20, 2012, so as to continue its 

exploitation of TAM’s monopoly power in the Indian market, and derive substantial 

revenues from TAM; and (b) refused to take reasonable and appropriate remedial 

measures to cure the defective Nielsen Process, in India.   

318. In the event that the torts described in Causes of Action Six through 

Nine of this Complaint, do not apply to the above described conduct of The Nielsen 

Company, then such conduct constituted a prima facie tort, and NDTV pleads in the 

alternative that such conduct: (a) was without excuse or justification; (b) was 

intentional on the part of The Nielsen Company; (c) constituted a series of acts which 

would otherwise be lawful; and (d) caused NDTV specific damages in the form of, 

inter alia, the consideration that NDTV paid TAM for the TRP Reports, lost 

advertising revenue, increased carriage costs with cable operators, loss of good will, 

loss of reputation in the television industry, failure to realize full market 

capitalization, and other lost revenues, including revenues from the United States, in 

the collective amount of no less than $125 million since January 20, 2012.  In 

addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive and 

exemplary damages in an amount to be determined by the trier of fact. 
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ELEVENTH CAUSE OF ACTION FOR NEGLIGENCE AGAINST KANTAR 

319. Plaintiff repeats and re-alleges paragraphs 1 through 318 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

320. As noted above in further detail, at the January 20, 2012 Meeting, 

NDTV gave Nielsen, The Nielsen Company, Kantar and TAM an elaborate 

presentation identifying, inter alia, the flaws in the Nielsen Process; the reasons for 

the defective data generated by the Nielsen Process in India; and the reasonable 

methods whereby the Nielsen Process, as applied to the Indian market, could be cured 

of all defects. 

321. As noted above, at the January 20, 2012 Meeting and the meetings and 

communications that followed, Kantar not only admitted that the data generated by 

TAM utilizing the Nielsen Process was seriously flawed, but that Kantar would join in 

Nielsen’s efforts to implement remedial measures. 

322. Kantar’s direct involvement with NDTV, since the January 20, 2012 

Meeting, coupled with Kantar’s assurances that Kantar would correct the fundamental 

flaws in the Nielsen Process, as utilized by TAM in the Indian market, created a duty 

for Kantar to act with reasonable care in remedying the defects in the Nielsen Process, 

as utilized by TAM in the Indian market, regardless of what capacity Kantar was 

acting and regardless of whether or not Kantar was acting gratuitously 

323. In addition, Kantar’s direct involvement with NDTV and assurances 

that Kantar would correct the fundamental flaws in the Nielsen Process, as utilized by 

TAM in the Indian market, evidences that: (a) Kantar had control over TAM’s ability 
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to publish additional TRP reports of data utilizing the Nielsen Process, generated from 

TAM’s use of the Nielsen Process, to the Indian television market, after the January 

20, 2012 Meeting; (b) Kantar had the ability to take measures to remedy the defective 

Nielsen Process. 

324. Nonetheless, Kantar continues to breach its duty to act with reasonable 

care in remedying the fundamental flaws in the Nielsen Process, as used by TAM in 

the Indian market, by: (a) continuing to allow TAM to publish TRP reports containing 

flawed data on a weekly basis, which reports are generated by the admittedly 

defective Nielsen Process; and (b) simultaneously failing and/or refusing to 

implement any meaningful remedial adjustments to the Nielsen Process, as utilized by 

TAM in India, such as funding TAM with enough capital to adequately increase the 

sample sizes, security measures, training, and supervision that is  currently applied to 

TAM’s use of the Nielsen Process in India. 

325. The aforementioned breach of Kantar’s duty to act with reasonable 

care is presently and proximately causing NDTV catastrophic damages in the form of 

inter alia, the consideration that NDTV paid TAM for the TRP Reports, lost 

advertising revenue, increased carriage costs with cable operators, loss of good will, 

loss of reputation in the television industry, failure to realize full market 

capitalization, and other lost revenues, including revenues from the United States, in 

the collective amount of no less than $125 million since January 20, 2012.  In 

addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive and 

exemplary damages in an amount to be determined by the trier of fact. 
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TWELFTH CAUSE OF ACTION FOR GROSS NEGLIGENCE AGAINST 
KANTAR 

 
326. Plaintiff repeats and re-alleges paragraphs 1 through 325 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

327. As noted above, Kantar’s direct involvement with NDTV since the 

January 20, 2012 Meeting, coupled with Kantar’s assurances that Kantar would 

correct the fundamental flaws in the Nielsen Process (particularly those made by Eric 

Salama, Kantar’s global CEO, at the April 11, 2012 Meeting and thereafter), as 

utilized by TAM in the Indian market, created a duty for Kantar to act with reasonable 

care in remedying the defects in the Nielsen Process in the Indian market.   

328. In addition, Kantar’s direct involvement with NDTV and assurances 

that Kantar would correct the fundamental flaws in the Nielsen Process in the Indian 

market, evidences that Kantar had control over TAM’s ability to publish additional 

TRP reports of data utilizing the Nielsen Process, generated from TAM’s use of the 

Nielsen Process, to the Indian television market, after the January 20, 2012 Meeting. 

329. Nonetheless, Kantar continues to breach its duty to act with reasonable 

care in remedying the fundamental flaws in the Nielsen Process, as used by TAM in 

the Indian market, by continuing to allow TAM to publish TRP reports containing 

flawed data on a weekly basis, which reports are generated by the admittedly 

defective Nielsen Process; and simultaneously failing to implement any remedial 

adjustments to the Nielsen Process in the Indian market, such as funding TAM with 

enough capital to adequately increase the sample sizes, security measures, training, 
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and supervision that is  currently applied to TAM’s use of the Nielsen Process in 

India. 

330. Indeed, Kantar consciously, recklessly and intentionally continues to 

disregard NDTV’s well-grounded and substantiated complaints presented at the 

January 20, 2012 Meeting and thereafter, despite the fact that said complaints give 

Kantar actual notice of the fundamental flaws in the Nielsen Process, as well as the 

foreseeable harm that NDTV has incurred and continues to incur, as a result of same. 

331. Kantar’s motivation in continuing to consciously, recklessly and 

intentionally disregard the egregious and foreseeable harm that NDTV has incurred, 

and continues to incur on a weekly basis, through the publication of data that Kantar 

knows to be inaccurate, is that it simply does not want to incur the costs of remedying 

the Nielsen Process, as used by TAM in India. Instead, Kantar has chosen to exploit 

TAM’s monopoly power in India to continue to sell and distribute a product that 

Kantar knows is severely defective, so as to maintain consistent revenue levels in the 

US, to the detriment of NDTV. 

332. Kantar’s conscious, reckless and intentional breaches of its duty to act 

with reasonable care in remedying the severely defective Nielsen Process, as applied 

by TAM to the Indian market, proximately caused, and continues to cause, NDTV to 

incur damages in the form of incurred damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenue, 

increased carriage costs with cable operators, loss of good will, loss of reputation in 

the television industry, failure to realize full market capitalization, and other lost 

revenues, including revenues from the United States, in the collective amount of no 
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less than $125 million since January 20, 2012.  In addition, NDTV is entitled to actual 

attorneys’ fees, costs, and punitive and exemplary damages in an amount to be 

determined by the trier of fact. 

 
 

THIRTEENTH CAUSE OF ACTION FOR TORTIOUS AND NEGLIGENT 
INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE 

AGAINST KANTAR 
 

333. Plaintiff repeats and re-alleges paragraphs 1 through 332 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

334. Kantar’s direct involvement with NDTV and assurances that Kantar 

would correct the fundamental flaws in the Nielsen Process in the Indian market 

evidences that Kantar had control over TAM’s ability to publish additional TRP 

reports of data utilizing the Nielsen Process, generated from TAM’s use of the 

Nielsen Process, to the Indian television market, after the January 20, 2012 Meeting. 

335. At the January 20, 2012 Meeting, a special relationship of trust was 

created between NDTV and Kantar.  NDTV trusted Kantar to remedy the undeniable 

deficiencies in the Nielsen Process in India, so that it could enable TAM to accurately 

collect, analyze and distribute television audience ratings to the Indian market, and 

generate accurate TRP reports to the Indian market.  The fact that Kantar is part of the 

leading company in the world that analyzes and publishes television audience 

measurements, highlights the level of NDTV’s dependency on Kantar to remedy the 

ongoing defects in the Nielsen Process in India.  
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336. As of the January 20, 2012 Meeting, NDTV made Kantar well aware 

that NDTV’s present and future revenues, good will, reputation, and stock price were 

dependent upon the accurate measurement of its television audience, and that any 

further publication of inaccurate data would damage NDTV in the form of, inter alia, 

lost revenue, loss of good will, loss of reputation, and declines in stock price. 

337. Nonetheless, since the January 20, 2012 Meeting, Kantar consciously, 

recklessly and intentionally disregarded the egregious and foreseeable harm to 

NDTV, in the form of lost revenue, loss of good will, loss of reputation, and declines 

in stock price, and allowed TAM to directly and indirectly publish TRP reports 

containing data that Kantar knows to be inaccurate, to advertisers, advertising firms, 

television networks, cable providers, and other related entities in the television 

industry in India.  

338. At all relevant times, Kantar possessed and continues to possess 

knowledge of NDTV’s relationships with its current advertisers, satellite television 

providers, and internet television providers, and possesses knowledge that NDTV has 

current contracts with said advertisers, satellite television providers, and internet 

television providers and/or may enter into contracts with other advertisers, satellite 

television providers, and internet television providers in the future. 

339. Kantar’s conscious, reckless, and intentional publication of TRP 

reports that it knows to be inaccurate, through TAM, has had, and will have, the effect 

of disrupting NDTV’s business relationships, and prospective business relationships, 

with its current and prospective advertisers, satellite television providers and internet 

television providers.  
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340. Kantar’s motivation for engaging in such egregious behavior is that it 

simply does not want to incur the costs of remedying the Nielsen Process, as used by 

TAM in India. Instead, Kantar has chosen to exploit TAM’s monopoly power in India 

to continue to sell and distribute a product that Kantar knows is severely defective, so 

as to maintain consistent revenue levels in the US, to the detriment of NDTV. 

341. Kantar acted with the sole purpose of harming NDTV, so as to 

preserve its calculated system of exploiting the Indian market through TAM. 

342. Kantar’s interference with NDTV’s relationships with its advertisers 

and prospective advertisers, satellite television providers, and internet television 

providers used means amounting to, negligence, gross negligence, prima facie tort, 

breach of a fiduciary duty, negligence per se, aiding and abetting a fraud, aiding and 

abetting a breach of a fiduciary duty, civil conspiracy and negligence per se. 

As a result of Kantar’s tortious and negligent interference with NDTV’s current and 

prospective business relationships with its current and prospective advertisers, 

satellite television providers, and internet television providers, NDTV has incurred 

catastrophic damages in the form of, inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, lost advertising revenue, increased carriage costs with 

cable operators, loss of good will, loss of reputation in the television industry, failure 

to realize full market capitalization, and other lost revenues, including revenues from 

the United States, in the collective amount of no less than $125 million since January 

20, 2012.  In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive 

and exemplary damages in an amount to be determined by the trier of fact.  
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FOURTEENTH CAUSE OF ACTION FOR BREACH OF FIDUCIARY DUTY 
AGAINST KANTAR 

 
343. Plaintiff repeats and re-alleges paragraphs 1 through 342 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

344. As of the January 20, 2012 Meeting, Kantar had a fiduciary 

relationship with NDTV based on trust and confidence, that derived from the fact that 

Kantar, had superior knowledge and expertise with respect to the Nielsen Process and 

the remedial measures necessary to cure the defects in the Nielsen Process in the 

Indian market, and maintained dominance and control in the relationship by virtue of 

its monopoly power in India, through TAM.  

345. By virtue of this special relationship created at the January 20, 2012 

Meeting, NDTV had confidence in the fidelity and integrity of Kantar and entrusted 

Kantar with confidential information, creating a confidential relationship that existed 

at all relevant times after January 20, 2012, such that Kantar owed to NDTV a duty to: 

a) prevent TAM from publishing or disseminating any further inaccurate TRP reports 

in the Indian market; and (b) take reasonable and appropriate remedial measures to 

cure the defective Nielsen Process, in India. 

346. Despite having voluntarily accepted the trust and confidence of NDTV 

with regard to being provided with information and access to information by NDTV, 

Kantar violated and abused the trust and confidence of NDTV by: (a) continuing to 

allow TAM to publish weekly TPR reports after January 20, 2012; and (b) failing 
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and/or refusing to take reasonable and appropriate remedial measures to cure the 

defective Nielsen Process, in India.   

347. As a result of Kantar’s breach of fiduciary duties to NDTV, Kantar  

gained the advantage of earning significant revenues for the grossly inaccurate TPR 

Reports, which were published by TAM on a weekly basis after January 20, 2012, and 

NDTV incurred damages in the form of, inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, lost advertising revenue, increased carriage costs with 

cable operators, loss of good will, loss of reputation in the television industry, failure 

to realize full market capitalization, and other lost revenues, including revenues from 

the United States, in the collective amount of no less than $125 million since January 

20, 2012.  In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive 

and exemplary damages in an amount to be determined by the trier of fact.  

 
FIFTEENTH CAUSE OF ACTION FOR PRIMA FACIE TORT AGAINST 

KANTAR 
 

348. Plaintiff repeats and re-alleges paragraphs 1 through 347 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

349. As of the January 20, 2012 Meeting, Kantar had actual knowledge that 

NDTV was continuously incurring damages resulting from TAM’s use of the Nielsen 

Process in India, yet, Kantar consciously, recklessly and intentionally: (a) continued 

to allow TAM to utilize the Nielsen Process and generate inaccurate TRP reports after 

January 20, 2012, so as to continue its exploitation of TAM’s monopoly power in the 

Indian market, and derive substantial revenues from TAM; and (b) refused to take 

DEADLIN
E.co

m



 
 

 117 

reasonable and appropriate remedial measures to cure the defective Nielsen Process, 

in India.   

350. In the event that the torts described in Causes of Action Eleven through 

Fourteen of this Complaint, do not apply to the above described conduct of Kantar, 

then such conduct constituted a prima facie tort, and NDTV pleads in the alternative 

that such conduct: (a) was without excuse or justification; (b) was intentional on the 

part of Kantar; (c) constituted a series of acts which would otherwise be lawful; and 

(d) caused NDTV specific damages in the form of, inter alia, the consideration that 

NDTV paid TAM for the TRP Reports, lost advertising revenue, increased carriage 

costs with cable operators, loss of good will, loss of reputation in the television 

industry, failure to realize full market capitalization, and other lost revenues, 

including revenues from the United States, in the collective amount of no less than 

$125 million since January 20, 2012.  In addition, NDTV is entitled to actual 

attorneys’ fees, costs, and punitive and exemplary damages in an amount to be 

determined by the trier of fact. 

 
SIXTEENTH CAUSE OF ACTION FOR NEGLIGENCE JOINTLY AND 

SEVERALLY AGAINST NIELSEN, THE NIELSEN COMPANY AND 
KANTAR 

 
351. Plaintiff repeats and re-alleges paragraphs 1 through 350 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

352. As noted above in further detail, at the January 20, 2012 Meeting, 

NDTV gave Nielsen, The Nielsen Company, Kantar and TAM an elaborate 
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presentation identifying, inter alia, the flaws in the Nielsen Process; the reasons for 

the defective data generated by the Nielsen Process in India; and the reasonable 

methods whereby the Nielsen Process, as applied to the Indian market, could be cured 

of all defects. 

353. As noted above, at the January 20, 2012 Meeting and the meetings and 

communications that followed, Nielsen, The Nielsen Company and Kantar not only 

admitted that the data generated by TAM utilizing the Nielsen Process was seriously 

flawed, but that Nielsen, The Nielsen Company and Kantar would jointly implement 

remedial measures. 

354. The direct involvement of Nielsen, The Nielsen Company and Kantar 

with NDTV, since the January 20, 2012 Meeting, coupled with their assurances that 

they would jointly correct the fundamental flaws in the Nielsen Process, as utilized by 

TAM in the Indian market, created a duty for Nielsen, The Nielsen Company and 

Kantar to jointly act with reasonable care in remedying the defects in the Nielsen 

Process, as utilized by TAM in the Indian market, regardless of what capacity 

Nielsen, The Nielsen Company and Kantar was acting, and regardless of whether or 

not they were acting gratuitously 

355. In addition, the direct involvement of Nielsen, The Nielsen Company 

and Kantar with NDTV and assurances that they would jointly correct the 

fundamental flaws in the Nielsen Process, as utilized by TAM in the Indian market, 

evidences that: (a) Nielsen, The Nielsen Company and Kantar had joint control over 

TAM’s ability to publish additional TRP reports of data utilizing the Nielsen Process, 

generated from TAM’s use of the Nielsen Process, to the Indian television market, 
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after the January 20, 2012 Meeting; and (b) Nielsen, The Nielsen Company and 

Kantar had the joint ability to take measures to remedy the defective Nielsen Process. 

356. Nonetheless, Nielsen, The Nielsen Company and Kantar continue to 

breach their respective duties to act with reasonable care in remedying the 

fundamental flaws in the Nielsen Process, as used by TAM in the Indian market, by: 

(a) continuing to allow TAM to publish TRP reports containing flawed data on a 

weekly basis, which reports are generated by the admittedly defective Nielsen 

Process; and (b) simultaneously failing and/or refusing to implement any meaningful 

remedial adjustments to the Nielsen Process, as utilized by TAM in India, such as 

funding TAM with enough capital to adequately increase the sample sizes, security 

measures, training, and supervision that is currently applied to TAM’s use of the 

Nielsen Process in India. 

357. The aforementioned breaches of the respective duties of Nielsen, The 

Nielsen Company and Kantar to jointly act with reasonable care is presently and 

proximately causing NDTV catastrophic damages in the form of inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenue, 

increased carriage costs with cable operators, loss of good will, loss of reputation in 

the television industry, failure to realize full market capitalization, and other lost 

revenues, including revenues from the United States, in the collective amount of no 

less than $125 million since January 20, 2012.  In addition, NDTV is entitled to actual 

attorneys’ fees, costs, and punitive and exemplary damages in an amount to be 

determined by the trier of fact. 
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SEVENTEENTH CAUSE OF ACTION FOR GROSS NEGLIGENCE 
JOINTLY AND SEVERALLY AGAINST NIELSEN, THE NIELSEN 

COMPANY AND KANTAR 
 

358. Plaintiff repeats and re-alleges paragraphs 1 through 357 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

359. As noted above, the direct involvement of Nielsen, The Nielsen 

Company and Kantar with NDTV since the January 20, 2012 Meeting, coupled with 

their assurances that Kantar would correct the fundamental flaws in the Nielsen 

Process, as utilized by TAM in the Indian market, created a duty for Nielsen, The 

Nielsen Company and Kantar to jointly act with reasonable care in remedying the 

defects in the Nielsen Process in the Indian market.   

360. In addition, the direct involvement of Nielsen, The Nielsen Company 

and Kantar with NDTV and assurances that Nielsen, The Nielsen Company and 

Kantar would jointly correct the fundamental flaws in the Nielsen Process in the 

Indian market, evidences that Nielsen, The Nielsen Company and Kantar had joint 

control over TAM’s ability to publish additional TRP reports of data utilizing the 

Nielsen Process, generated from TAM’s use of the Nielsen Process, to the Indian 

television market, after the January 20, 2012 Meeting. 

361. Nonetheless, Nielsen, The Nielsen Company and Kantar continue to 

breach their respective duties to act with reasonable care in remedying the 

fundamental flaws in the Nielsen Process, as used by TAM in the Indian market, by 

continuing to allow TAM to publish TRP reports containing flawed data on a weekly 

basis, which reports are generated by the admittedly defective Nielsen Process; and 
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simultaneously failing to implement any remedial adjustments to the Nielsen Process 

in the Indian market, such as funding TAM with enough capital to adequately increase 

the sample sizes, security measures, training, and supervision that is currently applied 

to TAM’s use of the Nielsen Process in India. 

362. Indeed, Nielsen, The Nielsen Company and Kantar consciously, 

recklessly and intentionally continue to disregard NDTV’s well-grounded and 

substantiated complaints presented at the January 20, 2012 Meeting and thereafter, 

despite the fact that said complaints give Nielsen, The Nielsen Company and Kantar 

actual notice of the fundamental flaws in the Nielsen Process, as well as the 

foreseeable harm that NDTV has incurred and continues to incur, as a result of same. 

363. The motivation of Nielsen, The Nielsen Company and Kantar in 

continuing to consciously, recklessly and intentionally disregard the egregious and 

foreseeable harm that NDTV has incurred, and continues to incur on a weekly basis, 

through the publication of data that Nielsen, The Nielsen Company and Kantar know 

to be inaccurate, is that they simply do not want to incur the costs of remedying the 

Nielsen Process, as used by TAM in India. Instead, Nielsen, The Nielsen Company 

and Kantar have chosen to exploit TAM’s monopoly power in India to continue to sell 

and distribute a product that Nielsen, The Nielsen Company and Kantar know is 

severely defective, so as to maintain consistent revenue levels, to the detriment of 

NDTV. 

364. The conscious, reckless and intentional breaches of Nielsen, The 

Nielsen Company and Kantar of their respective duties to act with reasonable care in 

remedying the severely defective Nielsen Process, as applied by TAM to the Indian 
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market, proximately caused, and continues to cause, NDTV to incur damages in the 

form of incurred damages in the form of, inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, lost advertising revenue, increased carriage costs with 

cable operators, loss of good will, loss of reputation in the television industry, failure 

to realize full market capitalization, and other lost revenues, including revenues from 

the United States, in the collective amount of no less than $125 million since January 

20, 2012.  In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive 

and exemplary damages in an amount to be determined by the trier of fact.  

 
EIGHTEENTH CAUSE OF ACTION FOR TORTIOUS AND NEGLIGENT 

INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE 
JOINTLY AND SEVERALLY AGAINST NIELSEN, THE NIELSEN 

COMPANY AND KANTAR 
 

365. Plaintiff repeats and re-alleges paragraphs 1 through 364 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

366. The direct involvement of Nielsen, The Nielsen Company and Kantar 

with NDTV and assurances that Nielsen, The Nielsen Company and Kantar would 

correct the fundamental flaws in the Nielsen Process in the Indian market evidences 

that Nielsen, The Nielsen Company and Kantar had joint control over TAM’s ability 

to publish additional TRP reports of data utilizing the Nielsen Process, generated from 

TAM’s use of the Nielsen Process, to the Indian television market, after the January 

20, 2012 Meeting. 

367. At the January 20, 2012 Meeting, a special relationship of trust was 

created between NDTV and Nielsen, The Nielsen Company and Kantar.  NDTV 
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trusted Nielsen, The Nielsen Company and Kantar to remedy the undeniable 

deficiencies in the Nielsen Process in India, so that it could enable TAM to accurately 

collect, analyze and distribute television audience ratings to the Indian market, and 

generate accurate TRP reports to the Indian market.  The fact that Nielsen, The 

Nielsen Company and Kantar are among the leading companies in the world that 

analyze and publish television audience measurements, highlights the level of 

NDTV’s dependency on Nielsen, The Nielsen Company and Kantar to remedy the 

ongoing defects in the Nielsen Process in India.  

368. As of the January 20, 2012 Meeting, NDTV made Nielsen, The 

Nielsen Company and Kantar well aware that NDTV’s present and future revenues, 

good will, reputation, and stock price were dependent upon the accurate measurement 

of its television audience, and that any further publication of inaccurate data would 

damage NDTV in the form of, inter alia, lost revenue, loss of good will, loss of 

reputation, and declines in stock price. 

369. Nonetheless, since the January 20, 2012 Meeting, Nielsen, The Nielsen 

Company and Kantar consciously, recklessly and intentionally disregarded the 

egregious and foreseeable harm to NDTV, in the form of lost revenue, loss of good 

will, loss of reputation, and declines in stock price, and allowed TAM to directly and 

indirectly publish TRP reports containing data that Nielsen, The Nielsen Company 

and Kantar know to be inaccurate, to advertisers, advertising firms, television 

networks, cable providers, and other related entities in the television industry in India.  

370. At all relevant times, Nielsen, The Nielsen Company and Kantar 

possessed and continue to possess knowledge of NDTV’s relationships with its 
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current advertisers, satellite television providers, and internet television providers, and 

possesses knowledge that NDTV has current contracts with said advertisers, satellite 

television providers, and internet television providers and/or may enter into contracts 

with other advertisers, satellite television providers, and internet television providers 

in the future. 

371. The conscious, reckless, and intentional publication of TRP reports by 

Nielsen, The Nielsen Company and Kantar, that they know to be inaccurate, through 

TAM, has had, and will have, the effect of disrupting NDTV’s business relationships, 

and prospective business relationships, with its current and prospective advertisers, 

satellite television providers and internet television providers.  

372. The motivation of Nielsen, The Nielsen Company and Kantar for 

engaging in such egregious behavior is that it simply does not want to incur the costs 

of remedying the Nielsen Process, as used by TAM in India. Instead, Nielsen, The 

Nielsen Company and Kantar have chosen to exploit TAM’s monopoly power in 

India to continue to sell and distribute a product that they know is severely defective, 

so as to maintain consistent revenue levels, to the detriment of NDTV. 

373. Nielsen, The Nielsen Company and Kantar acted with the sole purpose 

of harming NDTV, so as to preserve its calculated system of exploiting the Indian 

market through TAM. 

374. The interference of Nielsen, The Nielsen Company and Kantar with 

NDTV’s relationships with its current and prospective advertisers, satellite television 

providers, and internet television providers used means amounting to, negligence, 

gross negligence, prima facie tort, breach of a fiduciary duty, negligence per se, 
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aiding and abetting a fraud, aiding and abetting a breach of a fiduciary duty, civil 

conspiracy and negligence per se. 

375. As a result of the tortious and negligent interference of Nielsen, The 

Nielsen Company and Kantar with NDTV’s current and prospective business 

relationships with its current and prospective advertisers, satellite television providers, 

and internet television providers, NDTV has incurred catastrophic damages in the 

form of, inter alia, the consideration that NDTV paid TAM for the TRP Reports, lost 

advertising revenue, increased carriage costs with cable operators, loss of good will, 

loss of reputation in the television industry, failure to realize full market 

capitalization, and other lost revenues, including revenues from the United States, in 

the collective amount of no less than $125 million since January 20, 2012.  In 

addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive and 

exemplary damages in an amount to be determined by the trier of fact.  

 
NINETEENTH CAUSE OF ACTION FOR BREACH OF FIDUCIARY DUTY 

JOINTLY AND SEVERALLY AGAINST NIELSEN, THE NIELSEN 
COMPANY AND KANTAR 

 
376. Plaintiff repeats and re-alleges paragraphs 1 through 375 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

377. As of the January 20, 2012 Meeting, Nielsen, The Nielsen Company 

and Kantar jointly had a fiduciary relationship with NDTV based on trust and 

confidence, that derived from the fact that Nielsen, The Nielsen Company and Kantar, 

had superior knowledge and expertise with respect to the Nielsen Process and the 
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remedial measures necessary to cure the defects in the Nielsen Process in the Indian 

market, and maintained dominance and control in the relationship by virtue of their 

monopoly power in India, through TAM.  

378. By virtue of this special relationship created at the January 20, 2012 

Meeting, NDTV had confidence in the fidelity and integrity of Nielsen, Kantar and 

The Neilsen Company and entrusted Nielsen, The Nielsen Company and Kantar with 

confidential information, creating a confidential relationship that existed at all 

relevant times after January 20, 2012, such that Nielsen, The Nielsen Company and 

Kantar owed to NDTV joint fiduciary duties to: a) prevent TAM from publishing or 

disseminating any further inaccurate TRP reports in the Indian market; and (b) take 

reasonable and appropriate remedial measures to cure the defective Nielsen Process, 

in India. 

379. Despite having voluntarily accepted the trust and confidence of NDTV 

with regard to being provided with information and access to information by NDTV, 

Nielsen, The Nielsen Company and Kantar violated and abused the trust and 

confidence of NDTV by: (a) continuing to allow TAM to publish weekly TPR reports 

after January 20, 2012; and (b) failing and/or refusing to take reasonable and 

appropriate remedial measures to cure the defective Nielsen Process, in India.   

380. As a result of the breach of Nielsen, The Nielsen Company and Kantar 

of their joint fiduciary duties to NDTV, Nielsen, The Nielsen Company and Kantar  

gained the advantage of earning significant revenues for the grossly inaccurate TPR 

Reports, which were published by TAM on a weekly basis after January 20, 2012, and 

NDTV incurred damages in the form of, inter alia, the consideration that NDTV paid 
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TAM for the TRP Reports, lost advertising revenue, increased carriage costs with 

cable operators, loss of good will, loss of reputation in the television industry, failure 

to realize full market capitalization, and other lost revenues, including revenues from 

the United States, in the collective amount of no less than $125 million since January 

20, 2012.  In addition, NDTV is entitled to actual attorneys’ fees, costs, and punitive 

and exemplary damages in an amount to be determined by the trier of fact. 

 
 
 

TWENTIETH CAUSE OF ACTION FOR PRIMA FACIE TORT JOINTLY 
AND SEVERALLY AGAINST NIELSEN, THE NIELSEN COMPANY AND 

KANTAR 
 

381. Plaintiff repeats and re-alleges paragraphs 1 through 380 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

382. As of the January 20, 2012 Meeting, Nielsen, The Nielsen Company 

and Kantar had actual knowledge that NDTV was continuously incurring damages 

resulting from TAM’s use of the Nielsen Process in India, yet Nielsen, The Nielsen 

Company and Kantar consciously, recklessly and intentionally: (a) continued to allow 

TAM to utilize the Nielsen Process and generate inaccurate TRP reports after January 

20, 2012, so as to continue their exploitation of TAM’s monopoly power in the Indian 

market, and derive substantial revenues from TAM; and (b) refused to take reasonable 

and appropriate remedial measures to cure the defective Nielsen Process, in India.  

383. In the event that the torts described in Causes of Action Sixteen 

through Nineteen of this Complaint, do not apply to the above described conduct of 

DEADLIN
E.co

m



 
 

 128 

Nielsen, The Nielsen Company and Kantar, then such conduct constituted a prima 

facie tort, and NDTV pleads in the alternative that such conduct: (a) was without 

excuse or justification; (b) was intentional on the part of Nielsen, The Nielsen 

Company and Kantar; (c) constituted a series of acts which would otherwise be 

lawful; and (d) caused NDTV specific damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenue, 

increased carriage costs with cable operators, loss of good will, loss of reputation in 

the television industry, failure to realize full market capitalization, and other lost 

revenues, including revenues from the United States, in the collective amount of no 

less than $125 million since January 20, 2012.  In addition, NDTV is entitled to actual 

attorneys’ fees, costs, and punitive and exemplary damages in an amount to be 

determined by the trier of fact 

 
 

CAUSES OF ACTION ARISING FROM EVENTS THAT OCCURRED PRIOR 
TO THE JANUARY 20, 2012 MEETING 

TWENTY-FIRST CAUSE OF ACTION FOR FRAUD IN THE 
INDUCEMENT AGAINST TAM 

384. Plaintiff repeats and re-alleges paragraphs 1 through 383 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

385. At all relevant times, TAM was an agent and/or mere department, 

within the vertically integrated network of Nielsen, functioning as an instrumentality 

of Nielsen in the Indian market in every respect, and on behalf of Nielsen.   

386. Each year since 1998, TAM has induced NDTV to execute sales orders 
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for the purchase of TRP Reports (hereinafter the “Sales Orders”) by intentionally 

making misrepresentations of fact to NDTV, which TAM knew were false when they 

were made, so as to induce NDTV to rely upon such statements and execute each 

Sales Order, the most recent of which was executed on May 10, 2012.   

387. As noted above in further detail, immediately prior to executing each 

Sales Order, TAM represented that the weekly TRP Reports were generated using the 

Nielsen Process, and that the Nielsen Process, as utilized by TAM in the Indian 

market, generated Nielsen quality, name brand products.   

388. As noted above in further detail, immediately prior to executing the 

first Sales Order on November 13, 1998, TAM represented to NDTV that the Nielsen 

Process was catered to the Indian market; was adequately tested in the Indian market; 

that it utilized an adequate sample size for the Indian market; that it implemented 

adequate security measures for the viewer lists; that TAM personnel were properly 

trained by Nielsen; that Nielsen’s expertise would be critical in generating the TRP 

Reports; and that the Nielsen Process, as utilized by TAM in the Indian market, is fool 

proof.   

389. As noted above in further detail, immediately prior to executing each 

subsequent Sales Order, TAM represented to NDTV that it had improved its systems 

and that it would provide fool proof, world class and reliable data to the industry 

using the Nielsen Process.   

390. As noted above in further detail, since 2004, NDTV routinely 

conveyed its suspicions to TAM that the TRP Reports contained grossly inaccurate 

data.  NDTV also provided suggested remedial measures that would have corrected 
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the defects in the Nielsen Process that consistently yields grossly inaccurate data, 

including, but not limited to, increasing the sample size, additional training for key 

personnel, and increased security for highly sensitive information, such as the viewer 

lists.  

391. At the April 11, 2012 Meeting Nielsen, Kantar and TAM explicitly 

acknowledged corruption and confirmed NDTV’s suspicions for the first time, that: 

the TRP Reports contained grossly inaccurate data; the Nielsen Process was not 

catered to the Indian market; that the Nielsen Process was not adequately tested in the 

Indian market; the Nielsen Process did not utilize an adequate sample size for the 

Indian market; the Nielsen Process, did not implement adequate security measures for 

the viewer lists; the Nielsen Process did not provide adequate training for key 

personnel; and that TAM knew, prior to executing any Sales Orders with TAM, that 

the data generated from TAM’s use of the Nielsen Process in India would not live up 

to Nielsen’s standards of quality and accuracy.   

392. Since the April 11, 2012 Meeting, TAM, Nielsen and Kantar continued 

to represent that they would jointly remedy the undeniable flaws in the Nielsen 

Process, so as to induce NDTV to execute a new Sales Order.  Indeed, by e-mail dated 

April 25, 2012, Robert Messemer, Global Head of Security for Nielsen, made it 

abundantly clear to NDTV that the breaches in TAM’s security required an “Urgent 

Response” and that “time is of the essence”.  Thereafter, on May 1, 2012, Thomas 

Puliyel, Director of TAM and President of IMRB International, a part of Kantar’s 

vertically integrated network of companies, promised NDTV that Nielsen, Kantar and 

TAM would immediately implement three initial remedial measures, as follows: 
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a. Added security measures; 

b. No TRP Reports for channels below a threshold of 30 average viewers; 

c. News channels that cross the 30 average viewers threshold would be 

reported on a monthly basis in terms of Reach (the unique number of 

viewers in a period).  

However, the aforementioned promises by Nielsen, Kantar and TAM were nothing 

but false assurances and misrepresentations, which Nielsen, Kantar and TAM knew to 

be false at the time they were made, craftily designed to induce NDTV to execute a 

new Sales Order. 

393. Indeed, shortly thereafter, reasonably relying upon the recent 

representations by Nielsen, Kantar and TAM, NDTV executed a Sales Order with 

TAM on May 10, 2012.  However, in the few months that followed it became 

abundantly clear to NDTV that Nielsen, Kantar and TAM jointly misrepresented that 

they would take imminent measures to remedy the admitted flaws in the Nielsen 

Process.  Indeed, despite Robert Messemer’s representations that this matter requires 

an “Urgent Response” and that “time is of the essence”, Nielsen, Kantar and TAM 

have completely and utterly failed to implement any meaningful remedial measures to 

cure the admittedly flawed Nielsen Process.   

394. Notably, on May 16, 2012, Thomas Puliyel represented that the 

remedial measures noted in his May 1, 2012 e-mail would be implemented by July 1, 

2012.  However, Nielsen, Kantar and TAM did not implement any of the 

aforementioned remedial measures by July 1, 2012. Robert Messemer, despite written 

assurances that he would return to India on May 17 and June 15, 2012 and meet with 
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NDTV, did not do so.    

395. Since TAM’s inception, TAM, Nielsen and Kantar were well aware of 

the fact that the Nielsen Process, as utilized in the Indian market, was fundamentally 

flawed and would continue to yield defective data for the TRP Reports until TAM 

implemented the remedial measures suggested by NDTV on countless occasions since 

2004 (which it has not done to this day). 

396. Since 1998, despite countless communications from NDTV conveying 

its complaints and suggested remedial measures, TAM has not improved the Nielsen 

Process in any meaningful way whatsoever and the fundamental flaws in the Nielsen 

Process remain to the present date, resulting in the publication of weekly TRP Reports 

containing grossly inaccurate data, and catastrophic damages to NDTV, which 

increase with every new publication of TRP Reports.   

397. Indeed, due to TAM’s monopoly power in the Indian television 

market, NDTV was left with no choice but to execute each Sales Order.  Further, 

TAM’s motive in refusing to implement the necessary modifications to the Nielsen 

Process, was that, by virtue of its monopoly power, TAM, Nielsen and Kantar could 

minimize their costs and maximize their revenues, for larger profit margins, while 

continuing to distribute a product that they knew was defective.   

398. TAM, knowingly, consciously, intentionally and recklessly made the 

aforementioned misrepresentations to NDTV so as to fraudulently induce NDTV to 

execute each of the Sales Orders, and NDTV reasonably relied upon such 

misrepresentations to its detriment, in the form of damages for, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenues, 
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increased carriage costs, loss of reputation, loss of good will, loss of stock value and 

other lost revenues, including revenues from the United States, in an amount no less 

than $810 million since the execution of the initial Sales Order in 1998.  The 

aforementioned acts of TAM were carried out maliciously, oppressively, and with 

intent to defraud, and NDTV is entitled to costs, actual attorneys’ fees, punitive and 

exemplary damages, in an amount to be determined by the trier of fact, against TAM.  

399. As a result of TAM’s fraudulent inducement, each Sales Order is void 

ab initio and unenforceable, in all respects. 

 
TWENTY-SECOND CAUSE OF ACTION FOR NEGLIGENCE 

AGAINST TAM 
 
400. Plaintiff repeats and re-alleges paragraphs 1 through 399 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

401. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect.   

402. As TAM fraudulently induced NDTV to execute each Sales Order, the 

each Sales Order is void ab initio. 

403. However, at all relevant times, TAM had and continues to have a duty 

of care to prevent the risk of foreseeable harm to its customers, arising from its use of 

the Nielsen Process, as a matter of law. 

404. Since TAM’s inception in 1998 through the present date, TAM knew 

or should have known that the data generated from its use of the Nielsen Process was 
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seriously flawed and inconsistent with the Nielsen brand name and reputation, and 

that it was distributing said data to the Indian television market to the detriment of 

certain of its customers, including, but not limited to, NDTV. 

405. Indeed, from 2004 through the present date, NDTV has routinely 

informed TAM that the Nielsen Process and the data generated therefrom, through 

weekly TRP reports, are severely defective, and NDTV has even suggested remedies 

for correcting same.  

406. As noted above, between 2004 through the present, NDTV had direct 

communications with TAM whereby NDTV illustrated the reasons for the flawed 

data, including but not limited to TAM employees’ corrupt and illegal practices, noted 

above; NDTV presented its catastrophic losses resulting from the flawed data; and 

NDTV suggested remedies for correcting the severely defective Nielsen Process. 

Accordingly, since 2004, TAM had actual knowledge of the continuously flawed data 

generated by its use of the Nielsen Process in India.  

407. From TAM’s inception in 1998 through the present date, TAM has 

continuously breached its duty to prevent foreseeable harm to NDTV, by, inter alia, 

continuously failing to adjust the sample size used by TAM in the Indian market; 

continuously failing to provide adequate training of TAM key personnel on how to 

properly use the Nielsen Process; and continuously failing to implement policies and 

procedures that would adequately protect highly sensitive and confidential 

information, such as the viewer lists. 

408. At all relevant times, TAM was aware that defective data generated by 

the Nielsen Process, as utilized by TAM in the Indian market, would proximately 
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cause certain of its customers to lose millions of dollars in advertising revenue, as 

well as loss of good will, loss of reputation in the Indian television industry, and loss 

of stock value.  

409. TAM’s irrefutable breaches of its duty to implement reasonable 

measures to prevent foreseeable harm to its customers, proximately caused NDTV to 

incur damages in the form of, inter alia, the consideration that NDTV paid TAM for 

the TRP Reports, loss of advertising revenues, increased carriage costs, loss of 

reputation, loss of good will, loss of stock value, and loss of other revenues, including 

revenues from the United States, in an amount no less than $580 million for the last 

three years.  In addition, the NDTV is entitled to costs, actual attorneys’ fees, and 

punitive damages, in an amount to be determined by the trier of fact. 

 
TWENTY-THIRD CAUSE OF ACTION FOR GROSS NEGLIGENCE 

AGAINST TAM 
 

410. Plaintiff repeats and re-alleges paragraphs 1 through 409 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

411. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect. 

412. As TAM fraudulently induced NDTV to execute each Sales Order, 

each Sales Order is void ab initio. 

DEADLIN
E.co

m



 
 

 136 

413. Accordingly, at all relevant times, TAM had, and continues to have, a 

duty of care to prevent the risk of foreseeable harm to its customers, arising from its 

use of the Nielsen Process, as a matter of law. 

414. Upon information and belief, since TAM’s inception in 1998 through 

the present date, TAM was consciously aware that the data generated from its use of 

the Nielsen Process was seriously flawed and inconsistent with the Nielsen brand 

name and reputation, and that it was distributing said data to the Indian television 

market, to the detriment of certain of its customers, including, but not limited to, 

NDTV. 

415. Indeed, from 2004 through the present date, NDTV has routinely 

informed TAM that the Nielsen Process and the data generated therefrom, through 

weekly TRP reports, are severely defective, and NDTV has even suggested remedies 

for correcting same. 

416. As noted above, between 2004 through the present, NDTV had direct 

communications with TAM whereby NDTV illustrated the reasons for the flawed 

data, including but not limited to TAM employees’ corrupt and illegal practices, noted 

above; NDTV presented its catastrophic losses resulting from the flawed data; and 

NDTV suggested remedies for correcting the severely defective Nielsen Process. 

302. Accordingly, since 2004, TAM had actual knowledge of the continuously 

flawed data generated by TAM’s use of the Nielsen Process in India.  

417. From TAM’s inception in 1998 through the present date, TAM has 

continuously, consciously, recklessly, intentionally, and knowingly, breached its duty, 

to prevent foreseeable harm to TAM’s customers, such as NDTV, by continuously 
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failing to adjust the sample size used by TAM in the Indian market; continuously 

failing to provide adequate training of TAM key personnel on how to properly use the 

Nielsen Process; and continuously failing to implement policies and procedures that 

would adequately protect highly sensitive and confidential information, such as the 

viewer lists. 

418. At all relevant times, TAM was aware that defective data generated by 

the Nielsen Process, as utilized by TAM in the Indian market, would proximately 

cause certain of TAM’s customers to lose millions of dollars in advertising revenue, 

as well as loss of good will, loss of reputation in the Indian television industry, and 

loss of stock value.  

419. TAM’s irrefutable, conscious, reckless, and intentional, breaches of its 

duty to implement reasonable measures to prevent foreseeable harm to TAM’s 

customers, proximately caused NDTV to incur damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, loss of advertising 

revenues, increased carriage costs, loss of reputation, loss of good will, loss of stock 

value, and loss of other revenues, including revenues from the United States, in an 

amount no less than $580 million for the last three years.  In addition, the NDTV is 

entitled to costs, actual attorneys’ fees, and punitive damages, in an amount to be 

determined by the trier of fact. 
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TWENTY-FOURTH CAUSE OF ACTION FOR NEGLIGENT 
MISREPRESENTATIONS AGAINST TAM 

 
420. Plaintiff repeats and re-alleges paragraphs 1 through 419 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

421. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect. 

422. Since 1998, NDTV and TAM had special relationship of trust.  NDTV 

trusted TAM to accurately collect, analyze and distribute television audience ratings 

to the Indian market, and generate accurate TRP reports to the Indian market.  The 

fact that TAM is the only company in India that analyzes and publishes television 

audience measurements, highlights the level of NDTV’s dependency on TAM to 

provide accurate TRP Reports. 

423. As TAM fraudulently induced NDTV to execute each Sales Order, 

each Sales Order are void ab initio. Accordingly, TAM had, and continues to have, a 

duty, as a matter of law, to exercise reasonable care in distributing the TRP Reports to 

NDTV. 

424. Nonetheless, since TAM’s inception in 1998, and continuing through 

the present date, each of the TRP Reports distributed by TAM contain grossly 

inaccurate representations pertaining to the television audience measurements in 

India, which consistently undervalue NDTV’s ratings. 
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425. Since TAM’s inception in 1998 and continuing through the present 

date, TAM knew or should have known that the TRP Reports that it distributed to the 

Indian market contained, and continue to contain, grossly inaccurate representations 

pertaining to the television audience measurements in India, particularly with respect 

to NDTV. 

426. Since TAM’s inception, NDTV reasonably relied upon TAM, as the 

exclusive provider of such data in the Indian market, to provide accurate TRP 

Reports, and continues to do so, as a result of TAM’s monopoly of the Indian market.  

427. TAM was aware that NDTV used, and continues to use, the grossly 

inaccurate TRP Reports to obtain advertising revenue, revenue from satellite 

television providers and revenue from internet television providers, as it is the 

benchmark for which advertisers, satellite television providers and internet television 

providers, in the Indian market exclusively rely upon when determining how to 

allocate their resources. 

428. TAM’s misrepresentations in the TRP Reports proximately caused and 

continue to proximately cause, NDTV damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, loss of advertising 

revenues, increased carriage costs, loss of reputation, loss of good will, loss of stock 

value, and loss of other revenues, including revenues from the United States, in an 

amount no less than $580 million for the last three years.  In addition, the NDTV is 

entitled to costs, actual attorneys’ fees, and punitive damages, in an amount to be 

determined by the trier of fact. 
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TWENTY-FIFTH CAUSE OF ACTION FOR FRAUDULENT 
MISREPRESENTATIONS AGAINST TAM 

 
429. Plaintiff repeats and re-alleges paragraphs 1 through 428 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

430. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect. 

431. Since 1998, NDTV and TAM had, and continues to have, a special 

relationship of trust.  NDTV trusted TAM to accurately collect, analyze and distribute 

television audience ratings to the Indian market, and generate accurate TRP reports to 

the Indian market.  The fact that TAM is the only company in India that analyzes and 

publishes television audience measurements, highlights the level of NDTV’s 

dependency on TAM to remedy the ongoing defects in the Nielsen Process in India. 

432. As TAM fraudulently induced NDTV to execute each Sales Order, 

each Sales Order is void ab initio. Accordingly, TAM had, and continues to have, a 

duty, as a matter of law, to exercise reasonable care in distributing the TRP Reports to 

NDTV. 

433. Nonetheless, since TAM’s inception in 1998 and continuing through 

the present date, each of the TRP Reports distributed by TAM, contain grossly 

inaccurate representations pertaining to the television audience measurements in 

India, which consistently undervalue NDTV’s ratings. 
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434. Since TAM’s inception in 1998 and continuing through the present 

date, TAM consciously, recklessly and intentionally, distributed, and continues to 

distribute the TRP Reports to NDTV, and countless other parties in the Indian 

television market, knowing that said TRP Reports contained, and continue to contain, 

grossly inaccurate representations pertaining to the television audience measurements 

in India, as a result of the fundamental flaws in the Nielsen Process, as used in the 

Indian market. 

435. Indeed, as noted above in further detail, since 2004, NDTV repeatedly 

informed TAM of its suspicions that the TRP Reports consistently contained flawed 

data; that the Nielsen Process was fundamentally flawed; that the Nielsen Process is 

the underlying cause of the flawed data in the TRP Reports; and provided remedial 

measures to be implemented in the Nielsen Process, which would make all of the data 

contained in the TRP Reports accurate.  However, it wasn’t until the April 11, 2012 

Meeting, that NDTV’s suspicions that the TRP Reports contained grossly inaccurate 

data were confirmed by TAM, Nielsen and Kantar, and NDTV discovered, upon 

information and belief, that TAM, Nielsen and Kantar were well aware of the 

fundamental flaws in the Nielsen Process since the inception of TAM in 1998.  

436. Since TAM’s inception, NDTV reasonably relied upon TAM, as the 

exclusive provider of such data in the Indian market, to provide accurate TRP 

Reports, and continues to do so, by virtue of TAM’s monopoly of the Indian market.  

437. NDTV used, and continues to use, the TRP Reports to obtain 

advertising revenue, revenue from satellite television providers, and revenue from 

internet television providers, as advertisers, satellite television providers and internet 
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television providers in the Indian market exclusively rely upon the TRP Reports when 

determining whether or not to place an advertisement with a particular network, and 

the price said advertisers are willing to pay for such an advertisement with a particular 

network.  

438. TAM was aware that NDTV used, and continues to use, the TRP 

Reports to obtain advertising revenue, revenue from satellite television providers, and 

revenue from internet television providers, as it is the standard practice in the Indian 

television market. 

439. TAM’s misrepresentations in the TRP Reports proximately caused and 

continues to proximately cause, NDTV damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenues, 

increased carriage costs, loss of reputation, loss of good will, loss of stock value and 

other lost revenues, including revenues from the United States, in an amount no less 

than $810 million since the execution of the initial Sales Order in 1998.  The 

aforementioned acts of TAM were carried out maliciously, oppressively, and with 

intent to defraud, and NDTV is entitled to costs, actual attorneys’ fees, and punitive 

and exemplary damages, in an amount to be determined by the trier of fact, against 

TAM. 
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TWENTY-SIXTH CAUSE OF ACTION FOR TORTIOUS AND NEGLIGENT 
INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE 

AGAINST TAM 
 

440. Plaintiff repeats and re-alleges paragraphs 1 through 439 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

441. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect. 

442. Since 2004, NDTV repeatedly conveyed its suspicions to TAM that the 

TRP Reports, distributed by TAM, contained grossly inaccurate data, due to 

fundamental flaws in the Nielsen Process.  However, TAM consciously, recklessly 

and intentionally disregarded NDTV’s suspicions. 

443. Shockingly, despite the admissions by Nielsen, Kantar and TAM at the 

April 11, 2012 Meeting, at which Nielsen, Kantar and TAM, acknowledged that the 

Nielsen Process was fundamentally flawed and that the data published by TAM was 

grossly inaccurate, TAM continues to publish the TRP Reports, to date. 

444. Since 1998, NDTV and TAM have had, and continue to have, a special 

relationship of trust.  NDTV trusted TAM to accurately collect, analyze and distribute 

television audience ratings to the Indian market, and generate accurate TRP reports to 

the Indian market.  The fact that TAM is the only company in India that analyzes and 

publishes television audience measurements, highlights the level of NDTV’s 

dependency on TAM to remedy the ongoing defects in the Nielsen Process in India. 
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445. As TAM fraudulently induced NDTV to execute each Sales Order, 

each Sales Order is void ab initio. Accordingly, TAM had, and continues to have, a 

duty, as a matter of law, to exercise reasonable care in distributing the TRP Reports to 

NDTV. 

446. Since 2004, NDTV made TAM well aware that NDTV’s present and 

future advertising revenues, revenues from satellite television providers, and revenues 

from internet television providers, were dependent upon the accurate measurement of 

its television audience, and that any further publication of inaccurate data would 

damage NDTV in the form of, inter alia, lost advertising revenue, lost revenue from 

satellite television providers, and lost revenue from internet television providers. 

447. Nonetheless, since 2004, TAM consciously, recklessly and 

intentionally disregarded the egregious and foreseeable harm to NDTV, in the form of 

lost advertising revenue, lost revenue from satellite television providers, and lost 

revenue from internet television providers, and continued to directly and indirectly 

publish TRP reports containing data that TAM knows to be inaccurate, to advertisers, 

advertising firms, television networks, cable providers, and other related entities in the 

television industry in India. 

448. At all relevant times, TAM possessed and continues to possess 

knowledge of NDTV’s relationships with its current advertisers, satellite television 

providers and internet television providers, and possesses knowledge that NDTV has 

current contracts with said advertisers, satellite television providers, and internet 

television providers, and/or may enter into contracts with other advertisers, satellite 

television providers and internet providers in the future. 
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449. TAM’s conscious, reckless, and intentional publication of TRP reports 

that it knows to be inaccurate, has had, and will have, the effect of disrupting NDTV’s 

business relationships, and prospective business relationships, with its current and 

prospective advertisers, satellite television providers and internet television providers.  

450. TAM’s motivation for engaging in such egregious behavior is that it 

simply does not want to incur the costs of remedying the undeniably flawed Nielsen 

Process, as used by TAM in India. Instead, TAM has chosen to exploit its monopoly 

power in India to continue to sell and distribute a product that TAM knows is severely 

defective, so as to maintain consistent revenue levels, to the detriment of NDTV. 

451. TAM acted with the sole purpose of harming NDTV, so as to preserve 

its calculated system of exploiting the Indian market. 

452. TAM’s interference with NDTV’s relationships with its current and 

prospective advertisers, satellite television providers and internet television providers, 

used means amounting to, inter alia, negligence, gross negligence, fraud in the 

inducement, negligent misrepresentations, fraudulent misrepresentations, prima facie 

tort and breach of a fiduciary duty. 

453. As a result of TAM’s tortious and negligent interference with NDTV’s 

current and prospective business relationships with its current and prospective 

advertisers, satellite television providers, and internet television providers, NDTV has 

sustained damages in the form of, inter alia, the consideration that NDTV paid TAM 

for the TRP Reports, loss of advertising revenues, increased carriage costs, loss of 

reputation, loss of good will, loss of stock value, and loss of other revenues, including 

revenues from the United States, in an amount no less than $580 million for the last 
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three years.  In addition, the NDTV is entitled to costs, actual attorneys’ fees, and 

punitive damages, in an amount to be determined by the trier of fact.  

 
TWENTY-SEVENTH CAUSE OF ACTION FOR BREACH OF FIDUCIARY 

DUTY AGAINST TAM 
 

454. Plaintiff repeats and re-alleges paragraphs 1 through 453 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

455. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect.  

456. Since 1998, TAM had a fiduciary relationship with NDTV based on 

trust and confidence, that derived from the fact that TAM had superior knowledge and 

expertise with respect to the Nielsen Process and the remedial measures necessary to 

cure the defects in the Nielsen Process in the Indian market, and maintained 

dominance and control in the relationship by virtue of its monopoly power in India.  

457. By virtue of this special relationship created in 1998, NDTV had 

confidence in the fidelity and integrity of TAM and entrusted TAM with information, 

creating a confidential relationship that existed at all relevant times after 1998, such 

that TAM owed to NDTV a duty to refrain from publishing or disseminating any 

further inaccurate TRP reports in the Indian market. 

458. As TAM fraudulently induced NDTV to execute each Sales Order, 

since 1998, each Sales Order is void ab initio. Accordingly, TAM had, and continues 
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to have, a fiduciary duty, as a matter of law, to exercise reasonable care in distributing 

the TRP Reports to NDTV. 

459. Despite having voluntarily accepted the trust and confidence of NDTV 

with regard to being provided with information and access to information by NDTV, 

TAM violated and abused the trust and confidence of NDTV by continuing to publish 

weekly TPR reports to the present date.   

460. As a result of TAM’s breach of fiduciary duties to NDTV, TAM 

gained the advantage of earning significant revenues for the grossly inaccurate TPR 

Reports, which were published by TAM on a weekly basis after January 20, 2012, and 

NDTV incurred damages for, inter alia, the consideration that NDTV paid TAM for 

the TRP Reports, loss of advertising revenues, increased carriage costs, loss of 

reputation, loss of good will, loss of stock value, and loss of other revenues, including 

revenues from the United States, in an amount no less than $580 million for the last 

three years.  In addition, the NDTV is entitled to costs, actual attorneys’ fees, and 

punitive damages, in an amount to be determined by the trier of fact. 

 
TWENTY-EIGHTH CAUSE OF ACTION FOR BREACH OF CONTRACT 

AGAINST TAM 
 

461. Plaintiff repeats and re-alleges paragraphs 1 through 460 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

462. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect. 
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463. In the event that the Sales Orders are deemed to be valid and 

enforceable, NDTV pleads in the alternative that: (a) each of the Sales orders were 

valid and enforceable; (b) that NDTV fully performed under said contracts by, inter 

alia, paying for each TRP Report in full; (c) that TAM, in failing to provide accurate 

TRP Reports failed to perform under each Sales Order; and (d) that, as a direct and 

proximate result of TAM’s breach of the Sales Orders, NDTV incurred damages. 

464. In the event that the Plaintiff’s Twenty-First Cause of Action for Fraud 

In the Inducement Against TAM does not apply, and the Sales Orders are deemed to 

be valid and enforceable, NDTV pleads in the alternative that: (a) under the Sales 

Orders, TAM had an implied duty of good faith and fair dealing; (b) TAM breached 

its implied duty of good faith and fair dealing; and (c) as a direct and proximate result 

of TAM’s breach of its implied duty of good faith and fair dealing, NDTV incurred 

damages in the form of, inter alia, the consideration that NDTV paid TAM for the 

TRP Reports, lost advertising revenue, increased carriage costs, loss of good will, loss 

of reputation in the television industry, precipitous declines in its stock price, and loss 

of other revenues, including revenues from the United States, in the collective amount 

of no less than $790 million for the last six years. In addition, the Plaintiff is entitled 

to actual attorneys’ fees, costs, and punitive and exemplary damages in an amount to 

be determined by the trier of fact. 
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TWENTY NINTH CAUSE OF ACTION FOR PRIMA FACIE 
TORT AGAINST TAM 

 
465. Plaintiff repeats and re-alleges paragraphs 1 through 464 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

466. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect. 

467. Since 2004, TAM had actual knowledge that NDTV was continuously 

incurring damages resulting from TAM’s use of the Nielsen Process in India, yet 

TAM consciously, recklessly and intentionally: (a) continued to utilize the Nielsen 

Process and generate inaccurate TRP reports, so as to continue its exploitation of its 

monopoly power in the Indian market, and derive substantial revenues from NDTV; 

and (b) refused to take reasonable and appropriate remedial measures to cure the 

defective Nielsen Process, in India.   

468. In the event that the torts described in Causes of Action Twenty-One 

through Twenty-Eight of this Complaint do not apply to the above described conduct 

of TAM, then such conduct constituted a prima facie tort, and NDTV pleads in the 

alternative that such conduct: (a) was without excuse or justification; (b) was 

intentional on the part of TAM; (c) constituted a series of acts which would otherwise 

be lawful; and (d) caused NDTV specific damages in the form of, inter alia, the 

consideration that NDTV paid TAM for the TRP Reports, lost advertising revenue, 

increased carriage costs, loss of good will, loss of reputation in the television industry, 
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and precipitous declines in its stock price, and lost revenues from the United States in 

the collective amount of no less than $250 million for the last year.  In addition, the 

Plaintiff is entitled to punitive and exemplary damages, costs and attorneys’ fees, in 

an amount to be determined by the trier of fact. 

 
THIRTIETH CAUSE OF ACTION FOR VICARIOUS LIABILITY 

AGAINST NIELSEN 
 

469. Plaintiff repeats and re-alleges paragraphs 1 through 468 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

470. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect. 

471. Indeed, acting with actual and/or apparent authority TAM, on 

countless occasions since 1998, represented to NDTV that, inter alia, Nielsen was its 

“heritage”; that Nielsen maintained control over all major operational decisions of 

TAM; that Nielsen maintained control over the implementation of the Nielsen Process 

in India; that Nielsen had control over TAM’s security; that Nielsen had control over 

training key TAM personnel; that Nielsen had control over the decision to increase 

the sample sizes used by TAM in the Indian market; that Nielsen had control over all 

adjustments to the Nielsen Process; that Nielsen had control over the day-to-day 

operations of TAM; and that TAM was dependent on Nielsen financially, 

technologically and operationally.   
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472. Notably, on the homepage of TAM’s website the Nielsen logo is 

presented right above TAM’s logo, and functions as a link to Nielsen’s worldwide 

webpage. 

473. Further, Nielsen has repeatedly acknowledged in litigation in the 

Southern District of New York, and in its annual report, that it functions as a 

vertically integrated company with its worldwide headquarters in New York, 

maintaining control over its 273 subsidiaries (including TAM), and that said 

subsidiaries function as mere departments of Nielsen Holdings, N.V.  

474. Accordingly, TAM is an agent and/or mere department of Nielsen 

Holdings, N.V., and is part of its vertically integrated network of subsidiaries, which 

all act on behalf of and under the control of Nielsen Holdings, N.V. 

475. Upon information and belief, Nielsen had actual knowledge of all of 

the misconduct and misrepresentations made by TAM since 1998, condoned such 

conduct and misrepresentations and did nothing to insulate NDTV from incurring the 

damages that resulted therefrom.   

476. Indeed, Nielsen, through its 50% ownership of TAM, derived 

substantial financial benefits from TAM’s exploitation of its monopoly power in the 

Indian market.  

477. Based on the foregoing, Nielsen should and must be held vicariously 

liable for the misconduct and misrepresentations by TAM, described in detail above 

in the Twenty-First Cause of Action through the Twenty-Ninth Cause of Action for 

the damages incurred by NDTV in the form of, inter alia, the consideration that 

NDTV paid TAM for the TRP Reports, lost advertising revenues, increased carriage 
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costs, loss of reputation, loss of good will, loss of stock value and other lost revenues, 

including revenues from the United States, in an amount no less than $810 million 

since the execution of the initial Sales Order in 1998.  In addition, the Plaintiff is 

entitled to costs, actual attorneys’ fees, and punitive and exemplary damages, in an 

amount to be determined by the trier of fact. 

 
THIRTY-FIRST CAUSE OF ACTION FOR NEGLIGENCE 

AGAINST NIELSEN 
 

478. Plaintiff repeats and re-alleges paragraphs 1 through 477 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

479. Since TAM commenced its operations in India in 1998, it has 

continuously marketed its products to the Indian television market, including, but not 

limited to NDTV, as Nielsen brand name products, that utilize the Nielsen Process 

(which was created, developed, owned and controlled by Nielsen at all relevant times) 

to generate statistical ratings analyses with the level of quality associated with the 

Nielsen brand name.  Indeed, on its website homepage, Nielsen’s logo is presented 

right above TAM’s logo, and functions as a link to Nielsen’s website. 

480. Upon information and belief, through a contractual relationship 

between TAM and Nielsen, TAM licensed, and continues to license, the Nielsen 

Process for a fee, so as to market and sell the statistical ratings analyses generated by 

the Nielsen Process in India to television networks, such as NDTV.  

481. Since TAM’s inception in 1998 through the present date, Nielsen has 

maintained control over TAM’s use of the Nielsen Process, so as to ensure that the 
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quality of services provided by TAM in the Indian market is consistent with Nielsen’s 

standards of quality, its reputation, and its brand name.  

482. Since TAM’s inception in 1998 through the present date, Nielsen has 

routinely inspected, examined, audited, and reviewed TAM’s implementation of the 

Nielsen Process, so as to ensure that TAM was properly utilizing the Nielsen Process 

in India. 

483. Accordingly, if it is determined that TAM is not an agent or mere 

department of Nielsen, Nielsen has, at the very least, a franchise relationship with 

TAM, as a matter of law. 

484. Nielsen, as Franchisor, has a duty of care to prevent the risk of 

foreseeable harm to TAM’s customers, arising from TAM’s use of the Nielsen 

Process, which is separate and apart from any duties owed to NDTV under any 

contract between TAM and NDTV. 

485. Since TAM’s inception in 1998 through the present date, Nielsen knew 

or should have known, by virtue of its control over the quality of products generated 

by TAM through the Nielsen Process, that the data generated from TAM’s use of the 

Nielsen Process was seriously flawed and inconsistent with the Nielsen brand name 

and reputation, and that TAM was distributing said data to the Indian television 

market, to the detriment of certain of TAM’s customers, including, but not limited to, 

NDTV. 

486. Indeed, since 2004, NDTV has routinely informed TAM that the 

Nielsen Process and the data generated therefrom, through weekly TRP reports, are 

severely defective, and NDTV has even suggested remedies for correcting same.  
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487. Upon information and belief, TAM relayed NDTV’s complaints about 

the Nielsen Process to Nielsen between 2004 and 2010.   

488. As noted above, between 2010 through the present, NDTV had direct 

communications with Nielsen whereby NDTV illustrated the reasons for the flawed 

data, including but not limited to TAM employees’ corrupt and illegal practices noted 

above; NDTV presented its catastrophic losses resulting from the flawed data; and 

NDTV suggested remedies for correcting the severely defective Nielsen Process. 

489. Accordingly, since 2004, Nielsen had actual knowledge of the 

continuously flawed data generated by TAM’s use of the Nielsen Process in India.  

490. Since TAM’s inception in 1998 through the present date, Nielsen has 

maintained control over the decisions to make adjustments to the Nielsen Process, as 

utilized by TAM in the Indian market, including, but not limited to, whether or not to 

increase the sample size utilized by TAM in the Indian market to create statistical 

analyses; whether or not to provide adequate financial, technological and operational 

support to TAM, so as to enable TAM to properly implement the use of the Nielsen 

Process in the Indian television market; whether or not to provide sufficient training 

for key TAM personnel so as to ensure that the Nielsen Process was being utilized 

properly; whether or not to provide adequate supervision over TAM, so as to ensure 

that the quality of services provided was consistent with Nielsen’s standards of 

quality; and whether or not to implement policies and procedures that would 

adequately protect highly sensitive and confidential information, such as the viewer 

lists. 
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491. However, from TAM’s inception in 1998 through the present date, 

Nielsen has continuously breached its duty, as Franchisor, to prevent foreseeable 

harm to TAM’s customers, such as NDTV, by continuously failing to adjust the 

sample size used by TAM in the Indian market; continuously failing to provide 

sufficient financial, technological and operational support to TAM, so as to enable 

TAM to properly implement the Nielsen Process in the Indian television market; 

continuously failing to provide adequate training of TAM key personnel on how to 

properly use the Nielsen Process; continuously failing to properly supervise TAM, so 

as to ensure that the quality of services provided was consistent with Nielsen’s 

standards of quality; and continuously failing to implement policies and procedures 

that would adequately protect highly sensitive and confidential information, such as 

the viewer lists. 

492. At all relevant times, Nielsen was aware that defective data generated 

by the Nielsen Process, as utilized by TAM in the Indian market, would proximately 

cause certain of TAM’s customers to lose millions of dollars in advertising revenue, 

as well as loss of good will, loss of reputation in the Indian television industry, and 

loss of stock value.  

493. Nielsen’s irrefutable breaches of its duty to implement reasonable 

measures to prevent foreseeable harm to TAM’s customers, proximately caused 

NDTV to incur damages in the form of, inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, loss of advertising revenues, increased carriage costs, loss 

of reputation, loss of good will, loss of stock value, and loss of other revenues, 

including revenues from the United States, in an amount no less than $580 million for 
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the last three years.  In addition, the NDTV is entitled to costs, actual attorneys’ fees, 

and punitive damages, in an amount to be determined by the trier of fact.  

 
THIRTY-SECOND CAUSE OF ACTION FOR GROSS NEGLIGENCE 

AGAINST NIELSEN 
 

494. Plaintiff repeats and re-alleges paragraphs 1 through 493 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

495. As noted above, Nielsen, as a Franchisor, at all relevant times, had and 

continues to have, a duty to take reasonable measures to prevent foreseeable harm to 

the customers of its Franchisee (TAM). 

496. As noted above, Nielsen consciously, recklessly and intentionally 

breached its duty as a Franchisor to take reasonable measures to prevent foreseeable 

harm to the customers of its Franchisee (TAM), by continuously failing to adjust the 

sample size used by TAM in the Indian market; continuously failing to provide 

sufficient financial, technological and operational support to TAM, so as to enable 

TAM to properly implement the Nielsen Process in the Indian television market; 

continuously failing to provide adequate training of TAM key personnel on how to 

properly use the Nielsen Process; continuously failing to properly supervise TAM, so 

as to ensure that the quality of services provided was consistent with Nielsen’s 

standards of quality; and continuously failing to implement policies and procedures 

that would adequately protect highly sensitive and confidential information, such as 

the viewer lists. 
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497. As noted above in further detail, since 2004, NDTV has routinely 

informed TAM that the Nielsen Process and the data generated therefrom, through 

weekly TRP reports, are severely defective, and NDTV has suggested reasonable and 

appropriate remedies for correcting same.  

498. Upon information and belief, TAM relayed NDTV’s complaints about 

the Nielsen Process, and the data generated therefrom, to Nielsen between 2004 and 

2010.   

499. As noted above, between 2010 through the present, NDTV had direct 

communications with Nielsen whereby, NDTV illustrated the reasons for the flawed 

data, including but not limited to TAM employees’ corrupt and illegal practices; 

NDTV presented its catastrophic losses resulting from the flawed data; and NDTV 

suggested reasonable and appropriate remedies for curing the severely defective 

Nielsen Process, as used by TAM in India. 

500. Since 2004 (and perhaps even earlier than that), Nielsen has been 

aware that the Nielsen Process, as utilized by TAM in the Indian market, is severely 

flawed, and has been and continues to generate data that is grossly inaccurate.  

501. Nonetheless, Nielsen consciously, recklessly and intentionally 

continues to disregard NDTV’s well-grounded complaints, despite the fact that each 

complaint, going back to 2004, places Nielsen on actual notice of the foreseeable 

harm that NDTV has incurred and continues to incur. 

502. Nielsen’s motivation in continuing to consciously, recklessly and 

intentionally disregard the egregious and foreseeable harm that NDTV continues to 

incur on a weekly basis, through the publication of data that Nielsen knows to be 
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inaccurate, is that it does not want to incur the costs of remedying the situation, 

because it is not compelled to do so, as a result of TAM’s monopoly power in India. 

Instead, Nielsen has chosen to exploit TAM’s monopoly power in India, so as to 

maintain consistent profit levels in the US, to the detriment of NDTV. 

503. Nielsen’s conscious, reckless and intentional breach of its duty to take 

reasonable measures to prevent foreseeable harm to TAM’s customers, proximately 

caused NDTV to incur damages in the form of, inter alia, the consideration that 

NDTV paid TAM for the TRP Reports, loss of advertising revenues, increased 

carriage costs, loss of reputation, loss of good will, loss of stock value, and loss of 

other revenues, including revenues from the United States, in an amount no less than 

$580 million for the last three years.  In addition, the NDTV is entitled to costs, actual 

attorneys’ fees, and punitive damages, in an amount to be determined by the trier of 

fact.  

 
THIRTY-THIRD CAUSE OF ACTION FOR PRIMA FACIE TORT AGAINST 

NIELSEN 
 

504. Plaintiff repeats and re-alleges paragraphs 1 through 503 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

505. Since 2004 Nielsen had actual knowledge that NDTV was 

continuously incurring damages resulting from TAM’s use of the Nielsen Process in 

India, yet, Nielsen consciously, recklessly and intentionally: (a) continues to allow 

TAM to utilize the Nielsen Process and generate inaccurate TRP reports through the 

present date, so as to continue its exploitation of TAM’s monopoly power in the 
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Indian market, and derive substantial revenues from TAM; and (b) continues to refuse 

to take reasonable and appropriate remedial measures to cure the defective Nielsen 

Process, in India.   

506. In the event that the torts described in the Thirty-First Cause of Action 

through the Thirty-Second Cause of Action of this Complaint do not apply to the 

above described conduct of Nielsen, then such conduct constituted a prima facie tort, 

and NDTV pleads in the alternative that such conduct: (a) was without excuse or 

justification; (b) was intentional on the part of Nielsen; (c) constituted a series of acts 

which would otherwise be lawful; and (d) caused NDTV specific damages in the form 

of, inter alia, the consideration that NDTV paid TAM for the TRP Reports, lost 

advertising revenue, increased carriage costs, loss of good will, loss of reputation in 

the television industry, and precipitous declines in its stock price, and lost revenues 

from the United States in the collective amount of no less than $250 million for the 

last year.  In addition, the Plaintiff is entitled to punitive and exemplary damages, 

costs and attorneys’ fees, in an amount to be determined by the trier of fact. 

 
 

THIRTY-FOURTH CAUSE OF ACTION FOR AIDING AND ABETTING A 
FRAUD JOINTLY AND SEVERALLY AGAINST NIELSEN AND KANTAR 

 
507. Plaintiff repeats and re-alleges paragraphs 1 through 506 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 
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508. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect.  

509. As noted above, TAM’s board of directors was, at all relevant times, 

comprised of Nielsen and Kantar senior officers. 

510. As described above in the Twenty-First Cause of Action for Fraud in 

the Inducement Against TAM, TAM knowingly made false affirmative 

representations and intentional omissions of material facts to NDTV so as to induce 

NDTV to execute each Sales Order since 1998. 

511. As noted above in further detail, since 2004, NDTV routinely 

conveyed its suspicions to TAM that the TRP Reports contained grossly inaccurate 

data.  NDTV also provided to TAM suggested remedial measures that would have 

corrected the defects in the Nielsen Process that consistently yields grossly inaccurate 

data, including, but not limited to, increasing the sample size, additional training for 

key personnel, more security for viewer lists, etc.  Upon information and belief, 

NDTV regularly reported NDTV’s complaints and suggested remedial measures to 

Nielsen and Kantar, and on a few occasions since 2004, suggested meetings with 

Nielsen and Kantar representatives to resolve NDTV’s complaints.  

512. Each year since 1998, Nielsen and Kantar knew that TAM induced 

NDTV to execute each Sales Order by intentionally making misrepresentations of fact 

to NDTV, which Nielsen, Kantar and TAM knew were false when they were made, so 

as to induce NDTV to rely upon such statements and execute each Sales Order, the 

most recent of which was executed on May 10, 2012.   
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513. As noted above in further detail, immediately prior to executing each 

Sales Order, Nielsen and Kantar knew that TAM represented that the weekly TRP 

Reports were generated using the Nielsen Process, and that the Nielsen Process, as 

utilized by TAM in the Indian market, generated Nielsen quality, name brand 

products.   

514. As noted above in further detail, immediately prior to executing the 

first Sales Order on November 13, 1998, Nielsen and Kantar knew that TAM 

represented to NDTV that the Nielsen Process was catered to the Indian market; was 

adequately tested in the Indian market; that it utilized an adequate sample size for the 

Indian market; that it implemented adequate security measures for the viewer lists; 

that TAM personnel were properly trained by Nielsen; and that the Nielsen Process, 

as utilized by TAM in the Indian market, is fool proof.   

515. As noted above in further detail, immediately prior to executing each 

subsequent Sales Order, Nielsen and Kantar knew that TAM represented to NDTV 

that it had improved its systems and that it would provide fool proof, world class and 

reliable data to the industry using the Nielsen Process.   

516. As noted above in further detail, since 2004, Nielsen and Kantar knew 

that NDTV routinely conveyed its suspicions to TAM that the TRP Reports contained 

grossly inaccurate data.  Since 2004, Nielsen and Kantar also knew that NDTV 

provided suggested remedial measures that would have corrected the defects in the 

Nielsen Process that consistently yields grossly inaccurate data, including, but not 

limited to, increasing the sample size, additional training for key personnel, and 

increased security for highly sensitive information, such as the viewer lists.   
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517. At the April 11, 2012 Meeting Nielsen, Kantar and TAM explicitly 

acknowledged corruption of data and confirmed NDTV’s suspicions for the first time, 

that: the TRP Reports contained grossly inaccurate data; the Nielsen Process was not 

catered to the Indian market; that the Nielsen Process was not adequately tested in the 

Indian market prior to its implementation in the Indian market; the Nielsen Process 

did not utilize an adequate sample size for the Indian market since TAM’s inception; 

the Nielsen Process, did not implement adequate security measures for the viewer lists 

since TAM’s inception; the Nielsen Process did not provide adequate training for key 

personnel since TAM’s inception; and that TAM knew, prior to executing any Sales 

Orders with NDTV, that the data generated from TAM’s use of the Nielsen Process in 

India would not live up to Nielsen’s standards of quality and accuracy.   

518. Since TAM’s inception in 1998, Nielsen has maintained control over 

the decisions to make adjustments to the Nielsen Process, as utilized by TAM in the 

Indian market, including, but not limited to, whether or not to increase the sample size 

utilized by TAM in the Indian market to create statistical analyses; whether or not to 

provide adequate financial, technological and operational support to TAM, so as to 

enable TAM to properly implement the use of the Nielsen Process in the Indian 

television market; whether or not to provide sufficient training for key TAM 

personnel so as to ensure that the Nielsen Process was being utilized properly; 

whether or not to provide adequate supervision over TAM, so as to ensure that the 

quality of services provided was consistent with Nielsen’s standards of quality; and 

whether or not to implement policies and procedures that would adequately protect 

highly sensitive and confidential information, such as the viewer lists.  Accordingly, 
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Nielsen had and continues to have the ability to remedy the complaints of NDTV, but 

instead chose to willfully disregard such complaints for several years, and to direct 

and/or allow TAM to fraudulently induce NDTV to execute each Sales Order. 

519. Through, inter alia, Kantar’s positions on TAM’s board of directors, 

Kantar also had the ability to prevent TAM from fraudulently inducing NDTV to 

execute each Sales Order, but instead chose to willfully disregard NDTV’s well-

founded complaints, and continued to direct and/or allow TAM to fraudulently induce 

NDTV to execute each Sales Order. 

520. At the April 11, 2012 Meeting and throughout the communications that 

followed said meeting, TAM, Nielsen and Kantar represented that they would jointly 

remedy the undeniable flaws in the Nielsen Process, so as to induce NDTV to execute 

a new Sales Order.  Indeed, by e-mail dated April 25, 2012, Robert Messemer, Global 

Head of Security for Nielsen, made it abundantly clear to NDTV that the breaches in 

TAM’s security required an “Urgent Response” and that “time is of the essence”.  

Thereafter, Thomas Puliyel, President of IMRB International, a part of Kantar’s 

vertically integrated network of companies, promised NDTV that Nielsen, Kantar and 

TAM would implement three initial remedial measures, as follows: 

d. Added security measures; 

e. No TRP Reports for channels below a threshold of 30 average viewers; 

f. News channels that cross the 30 average viewers threshold would be 

reported on a monthly basis in terms of Reach (the unique number of 

viewers in a period).  

However, the aforementioned promises by Nielsen, Kantar and TAM were nothing 
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but false assurances and misrepresentations, craftily designed to induce NDTV to 

execute a new Sales Order, and Nielsen, Kantar and TAM knew that such 

representations were false at the time they were made. 

521. Shortly thereafter, reasonably relying upon the recent representations 

by Nielsen, Kantar and TAM, NDTV executed a Sales Order with TAM on May 10, 

2012.  In the few months that followed it became abundantly clear to NDTV that 

Nielsen, Kantar and TAM jointly misrepresented that they would jointly implement 

immediate remedial measures to remedy the admitted flaws in the Nielsen Process.  

Indeed, despite Robert Messemer’s representations that this mater requires an “Urgent 

Response” and that “time is of the essence”, Nielsen, Kantar and TAM have 

completely and utterly failed to implement any meaningful remedial measures to cure 

the admittedly flawed Nielsen Process, to date.   

522. Notably, on May 16, 2012, Thomas Puliyel represented that the 

remedial measures noted in his May 1, 2012 e-mail would be implemented by July 1, 

2012.  Consistent with their pattern of willful disregard, Nielsen, Kantar and TAM did 

not implement any of the aforementioned remedial measures by July 1, 2012, or at 

any time thereafter.   

523. Since TAM’s inception, TAM, Nielsen and Kantar were well aware of 

the fact that the Nielsen Process, as utilized in the Indian market, was fundamentally 

flawed and would continue to yield defective data for the TRP Reports, until TAM 

implemented the remedial measures suggested by NDTV on countless occasion since 

2004 (which it has not done to this day). 

524. Upon information and belief, TAM, at the direction of Nielsen and 
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Kantar, made the aforementioned misrepresentations to NDTV so as to induce NDTV 

to execute each Sales Order. 

525. Nielsen and Kantar each had intimate actual knowledge of TAM’s 

fraud since 2004; knew of several red flags giving rise to an inference of actual 

knowledge since 2004; were willfully blind to TAM’s fraud since 2004; consciously 

avoided TAM’s fraud since 2004; and were directly involved in making 

misrepresentations to NDTV in furtherance of TAM’s fraud since April 11, 2012. 

526. Notably, since 2004, despite countless communications from NDTV 

conveying its complaints and suggested remedial measures, neither TAM, Nielsen nor 

Kantar have improved the Nielsen Process in any meaningful way whatsoever and the 

fundamental flaws in the Nielsen Process remain to the present date, resulting in the 

publication of weekly TRP Reports containing grossly inaccurate data, and 

catastrophic damages to NDTV, which increase with every new publication of TRP 

Reports.   

527. Indeed, due to TAM’s monopoly power in the Indian television 

market, NDTV was left with no choice but to execute each Sales Order.  Further, the 

motive of Nielsen, Kantar in refusing to implement the necessary modifications to the 

Nielsen Process, and continue to assist TAM in fraudulently inducing NDTV to 

execute each Sales Order, was that, by virtue of its monopoly power, through TAM, 

Nielsen and Kantar could minimize their costs and maximize their revenues, for larger 

profit margins, while continuing to distribute a product that they knew was defective.   

528. As a direct and proximate result of the conduct of Nielsen and Kantar 

set forth herein, NDTV has suffered and will continue to suffer tremendous economic 
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loss and other damages for, inter alia, the consideration that NDTV paid and 

continues to pay TAM for the TRP Reports, lost advertising revenues, increased 

carriage costs, loss of reputation, loss of good will, loss of stock value and other lost 

revenues, including revenues from the United States, in an amount no less than $810 

million since the execution of the initial Sales Order in 1998.  The aforementioned 

acts of TAM were done maliciously, oppressively, and with intent to defraud, and 

NDTV is entitled to costs, actual attorneys’ fees, punitive and exemplary damages, in 

an amount to be determined by the trier of fact, against Nielsen and Kantar.  

 
THIRTY-FIFTH CAUSE OF ACTION FOR AIDING AND ABETTING A 

BREACH OF A FIDUCIARY DUTY JOINTLY AND SEVERALLY AGAINST 
NIELSEN AND KANTAR 

 
529. Plaintiff repeats and re-alleges paragraphs 1 through 528 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. 

530. As described above in the Twenty-Seventh Cause of Action for Breach 

of Fiduciary Duty Against TAM, TAM expressly assumed and owed duties to NDTV. 

531. At all relevant times, TAM was an agent and/or mere department, 

within Nielsen’s vertically integrated network of companies, functioning as an 

instrumentality of Nielsen in the Indian market in every respect.  

532. As noted above, TAM’s board of directors was, at all relevant times, 

comprised of Nielsen and Kantar senior officers. 

533.  Since 1998, Nielsen and Kantar knew that TAM had a fiduciary 

relationship with NDTV based on trust and confidence, that derived from the fact that 
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TAM had superior knowledge and expertise with respect to the Nielsen Process and 

the remedial measures necessary to cure the defects in the Nielsen Process in the 

Indian market, and that TAM maintained dominance and control in the relationship by 

virtue of its monopoly power in India.  

534. By virtue of this special relationship created in 1998, Nielsen and 

Kantar knew that NDTV had confidence in the fidelity and integrity of TAM and 

entrusted TAM with information, creating a confidential relationship that existed at all 

relevant times after 1998, such that TAM owed to NDTV a duty to refrain from 

publishing or disseminating any inaccurate TRP reports in the Indian market. 

535. Nielsen and Kantar knew at all relevant times that, despite having 

voluntarily accepted the trust and confidence of NDTV with regard to being provided 

with information and access to information by NDTV, TAM violated and abused the 

trust and confidence of NDTV by continuing to publish weekly TPR reports to the 

present date.   

536. Since TAM’s inception in 1998 through the present date, Nielsen has 

maintained control over the decisions to make adjustments to the Nielsen Process, as 

utilized by TAM in the Indian market, including, but not limited to, whether or not to 

increase the sample size utilized by TAM in the Indian market to create statistical 

analyses; whether or not to provide adequate financial, technological and operational 

support to TAM, so as to enable TAM to properly implement the use of the Nielsen 

Process in the Indian television market; whether or not to provide sufficient training 

for key TAM personnel so as to ensure that the Nielsen Process was being utilized 

properly; whether or not to provide adequate supervision over TAM, so as to ensure 
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that the quality of services provided was consistent with Nielsen’s standards of 

quality; and whether or not to implement policies and procedures that would 

adequately protect highly sensitive and confidential information, such as the viewer 

lists.  Accordingly, Nielsen had, and continues to have, the ability to remedy the 

complaints of NDTV by making reasonable adjustments to the Nielsen Process, but 

instead chooses to willfully disregard such complaints, and continues to direct and/or 

allow TAM to distribute TRP Reports that Nielsen knows are defective in clear 

breach of TAM’s fiduciary duty to NDTV. 

537. Through Kantar’s positions on TAM’s board of directors, Kantar also 

had and continues to have the ability to prevent TAM from distributing TRP Reports 

that Kantar knows to be defective, but instead chooses to willfully disregard NDTV’s 

well founded complaints, and continue to direct and/or allow TAM to distribute TRP 

Reports that Nielsen Knows are defective. 

538. Nielsen and Kantar each had intimate actual knowledge of TAM’s 

breaches of its fiduciary duty to NDTV since 2004; knew of several red flags giving 

rise to an inference of actual knowledge since 2004; were willfully blind to TAM’s 

breaches of its fiduciary duty to NDTV since 2004; consciously avoided TAM’s 

breaches of its fiduciary duty to NDTV since 2004; and were directly involved in 

making misrepresentations to NDTV in furtherance of TAM’s breaches of its 

fiduciary duty to NDTV since April 11, 2012. 

539. As a direct and proximate result of the conduct of Nielsen and Kantar 

set forth herein, NDTV has suffered and will continue to suffer tremendous economic 

loss and other damages for, inter alia, the consideration that NDTV paid and 

DEADLIN
E.co

m



 
 

 169 

continues to pay TAM for the TRP Reports, lost advertising revenues, increased 

carriage costs, loss of reputation, loss of good will, loss of stock value and other lost 

revenues, including revenues from the United States, in an amount no less than $810 

million since the execution of the initial Sales Order in 1998.  In addition, NDTV is 

entitled to costs, actual attorneys’ fees, punitive and exemplary damages, in an 

amount to be determined by the trier of fact, against Nielsen and Kantar.  

 
THIRTY-SIXTH CAUSE OF ACTION FOR CIVIL CONSPIRACY JOINTLY 

AND SEVERALLY AGAINST NIELSEN, KANTAR AND TAM  
 

540. Plaintiff repeats and re-alleges paragraphs 1 through 539 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

541. Nielsen, Kantar and TAM consciously, willfully, intentionally, and 

knowingly agreed and conspired with each other to engage in the alleged wrongful 

conduct set forth in the Fifth Cause of Action, Tenth Cause of Action, Fifteenth Cause 

of Action, Twentieth Cause of Action, Twenty-First Cause of Action, Twenty-Fifth 

Cause of Action, Twenty-Ninth Cause of Action, and Thirty-Third Cause of Action, 

herein (hereinafter the “Conspiracy Causes of Action”).  

542. Nielsen, Kantar and TAM performed the acts alleged in the Conspiracy 

Causes of Action pursuant to, and in furtherance of, that agreement and/or furthered 

the conspiracy by cooperating encouraging, ratifying or adopting the acts of the 

others, as alleged in the Conspiracy Causes of Action.   

543. Further, the motive of Nielsen, Kantar and TAM to engage in the 

wrongful conduct alleged in the Conspiracy Causes of Action was to exploit TAM’s 
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monopoly power in India, so that TAM, Nielsen and Kantar could minimize their 

costs and maximize their revenues, for larger profit margins, while continuing to 

distribute a product that they knew was defective.   

544. As a direct and proximate result of the acts in furtherance of the 

conspiracy, as alleged in the Conspiracy Causes of Action, NDTV has suffered and 

will continue to suffer tremendous economic loss and other damages for, inter alia, 

the consideration that NDTV paid and continues to pay TAM for the TRP Reports, 

lost advertising revenues, increased carriage costs, loss of reputation, loss of good 

will, loss of stock value and other lost revenues, including revenues from the United 

States, in an amount no less than $810 million since the execution of the initial Sales 

Order in 1998.  The aforementioned acts of TAM were done maliciously, 

oppressively, and with intent to defraud, and NDTV is entitled to costs, actual 

attorneys’ fees, and punitive and exemplary damages, in an amount to be determined 

by the trier of fact, against Nielsen and Kantar.  

 
THIRTY-SEVENTH CAUSE OF ACTION AGAINST NIELSEN FOR 

NEGLIGENCE PER SE ARISING FROM VIOLATIONS OF THE FCPA 
 

545. Plaintiff repeats and re-alleges paragraphs 1 through 544 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

546. The anti-bribery provisions of the Foreign Corrupt Practices Act, 15 

U.S.C. §78dd-1, et seq. (hereinafter the “FCPA”) prohibit U.S. companies from 

giving anything of value, either directly or indirectly, to, inter alia, a foreign 

politician, so as to induce such foreign politician to do or omit to do any act in 

DEADLIN
E.co

m



 
 

 171 

violation of the lawful duty of such foreign politician; or to secure any improper 

advantage, or to continue the company’s business.  

547. Accordingly, since the formation of TAM, Nielsen had a duty to 

comply with the provisions of the FCPA, so as to prevent the rampant corruption that 

has existed and currently exists within TAM.  

548. Nielsen has known or should have known, that politicians directly and 

indirectly own approximately one-third of the news channels in India; that 

approximately sixty-percent (60%) of Indian cable operations are owned, directly or 

indirectly, by politicians or their proxies; and that, at all relevant times, there were 

high levels of corruption in the Indian television ratings industry and in TAM’s 

operations.  

549. Nonetheless, since the inception of TAM, Nielsen has allowed TAM, 

using the Nielsen Process and/or Nielsen’s proprietary property and/or Nielsen’s 

name and logo, to publish corrupt data, which was known to be corrupt, which 

benefited politicians. Indeed, Nielsen knew or should have known and/or consciously 

disregarded the fact that the leakage of panel home identities yielded hundreds of 

millions of dollars for the benefit of several politicians. This has enabled TAM, 

Nielsen and Kantar to maintain its monopoly power in India and/or steady revenues. 

The failure to stop publication of corrupt data continues to benefit politicians, TAM, 

Nielsen and Kantar. 

550. Since the formation of TAM, Nielsen has had intimate actual 

knowledge of such violations of the FCPA; knew of several red flags giving rise to an 

inference of actual knowledge of such violations of the FCPA; was willfully blind to 
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such violations of the FCPA; and consciously avoided such violations of the FCPA. 

551. Indeed, Robert Messemer, Chief Global Security Officer for The 

Nielsen Company, and Paul Donato, Executive Vice President and Chief Research 

Officer for Nielsen, during the course of their several visits to India commencing 

January 2012, meetings there as described above, and in the course of investigations 

during and subsequent to such visits and meetings, had actual knowledge of, and/or 

consciously disregarded FCPA violations, including, but not limited to, 

representations made in person to them by the whistleblower whom they personally 

interviewed on February 28, 2012 (as described above), that, at the very least, one of 

the parties engaged in obtaining and using highly sensitive identities of panel homes 

was a television network owned by a well known Indian politician.  

552. As a result of Nielsen’s willful disregard of such undeniable corrupt 

practices, such foreign politicians derived benefits by, inter alia, manipulation and 

skewing of TAM data in favor of broadcast channels and cable operations owned 

and/or operated by such local politicians or their proxies, from manipulation of rates 

based on knowledge of corrupt data and identity of panel homes, and various other 

means.  

553. Nielsen’s complete and utter failure and/or refusal to stop publication 

of manipulated TAM data has allowed such politicians to continue to benefit from the 

publication of such data.  

554. Thus, benefits were provided to those politicians, and TAM and/or 

Nielsen continued to enjoy the benefits of, inter alia, continued operations as a 

monopoly in the Indian market, and steady revenues.  
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555. Such acts and omissions by Nielsen constitute violations of the FCPA 

by Nielsen, and, as a result, negligence per se. 

556. As a direct and proximate result of such negligence per se, NDTV has 

suffered and continues to suffer tremendous economic loss and other damages for, 

inter alia, the consideration that NDTV paid TAM for the TRP Reports, loss of 

advertising revenues, increased carriage costs, loss of reputation, loss of good will, 

loss of stock value, and loss of other revenues, including revenues from the United 

States, in an amount no less than $580 million for the last three years.  In addition, the 

NDTV is entitled to costs, actual attorneys’ fees, and punitive damages, in an amount 

to be determined by the trier of fact. 

 
THIRTY-EIGHTH CAUSE OF ACTION AGAINST NIELSEN DIRECTORS 
FOR VIOLATION OF THE DUTCH CORPORATE GOVERNANCE CODE 

 
557. Plaintiff repeats and re-alleges paragraphs 1 through 556 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference. The Nielsen Directors are subject to the Dutch Corporate 

Governance Code (the “Code”, Exhibit B).  

558. Under the Code, each Director has a duty to act in the interests of all 

corporate “stakeholders”.  Further, each Director has an obligation to act in the long -

term interest of the stakeholders and continuity of the corporation. That is a 

fundamental foundation of the Code. (Preamble to the Code, Paragraphs 7 and 8.) 

559. Under the Code, the term “stakeholders” extends to not just 

shareholders (as in the US), but also customers such as NDTV and thousands of other 

Nielsen customers, creditors, employees, suppliers, government and civil society.  
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(Preamble to the Code, Paragraphs 7 and 8, Code Section II.1, Code Section III.I, 

Nielsen 2011 Annual Report, page 28, Exhibit C.) 

560. The Code states as follows (Preamble, Paragraphs 7 and 8): 

7. The Code is based on the principle accepted in the 
Netherlands that a company is a long-term alliance 
between the various parties involved in the company. The 
stakeholders are the groups and individuals who, directly 
or indirectly, influence – or are influenced by – the 
attainment of the company’s objects: i.e. employees, 
shareholders and other lenders, suppliers, customers, the 
public sector and civil society. The management board and 
the supervisory board have overall responsibility for 
weighing up these interests, generally with a view to 
ensuring the continuity of the enterprise, while the 
company endeavours to create long-term shareholder value. 

8. The management board and the supervisory board 
should take account of the interests of the various 
stakeholders, including corporate social responsibility 
issues that are relevant to the enterprise. If stakeholders 
are to cooperate within and with the company, it is 
essential for them to be confident that their interests are 
represented. Good entrepreneurship, which includes 
integrity and transparency of the management board’s 
actions, as well as effective supervision of their actions and 
accountability for such supervision, are essential conditions 
for stakeholder confidence in management and supervision. 
These are the two pillars on which good corporate 
governance is founded and which are the basis of this 
Code.  

[Emphases added] 

561. As noted below, the Nielsen Directors breached their duty to act in, 

and/or take into account, the interests of Nielsen’s customer, NDTV, and thousands of 

other Nielsen customers, instead acting only in the short term interests of the 

Sponsors. 
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562. Of the fifteen (15) Nielsen Directors, there is one (1) Executive 

Director, David Calhoun, and fourteen (14) Non-Executive Directors. Of the fourteen 

(14) Non-Executive Directors, eleven (11) are appointed by, and are an integral part 

of, the Sponsors. (Nielsen 2011 Annual Report, page 28.) 

563. Nielsen Director James A. Atwood, Jr. is a Managing Director at 

Sponsor, The Carlyle Group. 

564. Nielsen Director Richard J. Bressler is a Managing Director at 

Sponsor, Thomas H. Lee Partners, L.P. 

565. Nielsen Director Simon E. Brown is a member of Sponsor, KKR. 

566. Nielsen Director Michael S. Chae is Senior Managing Director of 

Sponsor, The Blackstone Group. 

567. Nielsen Director Patrick Healy is Deputy Chief Executive Officer of 

Sponsor, Hellman & Friedman LLC. 

568. Nielsen Director and Chairman of the Nielsen Board James M. Kilts is 

a founding partner of Sponsor,  Centerview Partners.  

569. Nielsen Director Iain Leigh is Senior Advisor to APG Asset 

Management US Inc. On information and belief APG Asset Management US Inc. is a 

division of Sponsor, Alpinvest Partners. Up until November 2011, Mr. Leigh was 

Managing Partner and Head of the United States office of Alpinvest Partners.  

570. Nielsen Director Eliot P. S. Merrill is Managing Director at Sponsor, 

The Carlyle Group.  

571. Nielsen Director Alexander Navab is a member of Sponsor, KKR. 
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572. Nielsen Director Robert Reid is Senior Managing Director at Sponsor, 

The Blackstone Group. 

573. Nielsen Director Scott A. Schoen is Vice Chairman of Sponsor, 

Thomas H. Lee Partners.  

574. Each of these eleven (11) Non-Executive Directors acts at the behest 

of, and under the control of, the Sponsors. (Nielsen 2011 Annual Report, page 28.) 

575. In order to maintain short term share values until the Sponsors “cash 

out” and make the enormous profits that the Sponsors expect to make (in the billions 

of dollars) from the takeover/leveraged buyout of Nielsen in 2006, the Nielsen 

Directors, as typical in leveraged buyouts, give first priority to reducing the enormous 

debt generated by the takeover/leveraged buyout. Such debt was in the amount of $10 

billion in 2006 as a result of the takeover/leveraged buyout of Nielsen by the Sponsors 

and, as of December 31, 2011, was in the amount of $6.7 billion. 

576. The primary method of reducing such debt is by taking cost cutting and 

cost avoidance measures. That is the basic tenet of corporate takeovers and leveraged 

buyouts.  

577. While such measures are legal and are customary practice in the 

typical takeover/leveraged buyout, they are in breach of the Code in the case of the 

Nielsen takeover/leveraged buyout and subsequent actions due to: (a) the duties to 

customers imposed by the Code on Directors; and (b) the catastrophic effects on 

customers of cost cutting and cost avoidance measures by a company in the television 

audience measurement business such as Nielsen. 
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578. Such cost cutting and cost avoidance measures have a disproportionate 

and exponential effect on Nielsen’s customers such as NDTV and thousands of other 

customers in the United States and in 98 other countries.  

579. Adequate sample size is critical to accurate measurement of television 

audience viewership. In addition, adequate security measures are critical to accurate 

television audience measurement. Using inadequate sample sizes and/or inadequate 

security measures lead to inaccurate measurement. Inaccurate measurement leads to 

inaccurate ratings.  Those inaccurate ratings are used by advertisers, satellite 

television providers, and internet television providers, to determine what they will pay 

to broadcasters such as NDTV and thousands of others in the United States and in 99 

other countries. Inaccurate ratings lead to exponential losses in the billions of dollars, 

particularly when, as in the case of Nielsen, the ratings company has a monopoly on a 

country’s audience measurement ratings.  

580. Cost cutting and cost avoidance measures ordered, adopted, accepted 

and endorsed by the Nielsen Directors, acting in the interests of the Sponsors, have 

led to inadequate sample sizes and inadequate security measures. That has led to 

inaccurate ratings and billions of dollars in losses to thousands of Nielsen customers 

in the United States and in 99 other countries. 

581. NDTV and thousands of other customers, in addition to advertisers and 

other users of Nielsen data, have had no choice but to continue to use such data due to 

the monopoly position Nielsen occupies in India, the United States and in 98 other 

countries. Such monopoly power is exercised by Nielsen either directly, or in some 

cases, such as in India, in collaboration with Kantar.  
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582. As a result of cost cutting and cost avoidance measures ordered, 

adopted and/or endorsed by the Nielsen Directors, the resultant inadequate sample 

sizes and inadequate security measures, the effect on customers such as NDTV has 

been catastrophic.  

583. The adoption and continuation of such cost cutting and cost avoidance 

measures is a violation of the Nielsen Directors’ duties under the Code to NDTV, and 

thousands of other customers in the United States and 98 other countries.  

584. Such violation of the Code is further compounded by (1) Nielsen 

continuing to undertake cost cutting and cost avoidance measures despite explicit 

notice of the catastrophic effects of such measures in India, Florida, Turkey and the 

Philippines (2) Nielsen continuing to publish ratings despite first hand and explicit 

knowledge of the corruption of such data and (3) Nielsen continuing to publish such 

corrupt data despite knowledge or conscious disregard of the fact that such 

continuation has and will inure to the benefit of politicians who own broadcast 

companies and/or politicians who are owners of cable operators, which is a violation 

of the FCPA.  

585. As a direct and proximate result of the breach of the Nielsen Directors’ 

duties under the Code, NDTV has suffered and will continue to suffer tremendous 

economic loss and other damages for, inter alia, the consideration that NDTV paid 

and continues to pay TAM for the TRP Reports, lost advertising revenues, increased 

carriage costs, loss of reputation, loss of good will, loss of stock value and other lost 

revenues, including revenues from the United States, in an amount no less than $810 

million since the execution of the initial Sales Order in 1998.  In addition, NDTV is 
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entitled to costs, actual attorneys’ fees, and punitive and exemplary damages, in an 

amount to be determined by the trier of fact, against Nielsen and Kantar.  

 

THIRTY-NINTH CAUSE OF ACTION AGAINST DAVID CALHOUN FOR 
VIOLATION OF THE DUTCH CORPORATE GOVERNANCE CODE 

 
586. Plaintiff repeats and re-alleges paragraphs 1 through 585 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

587. The Nielsen Directors, including David Calhoun as Executive Director, 

are subject to the Dutch Corporate Governance Code (the “Code”, Exhibit B).  

588. Under the Code, each Director, including David Calhoun, has a duty to 

act in the interests of all corporate “stakeholders”.  Further, each Director has an 

obligation to act in the long-term interest of the stakeholders and continuity of the 

corporation. That is a fundamental foundation of the Code. (Preamble to the Code, 

Paragraphs 7 and 8.) 

589. Under the Code, the term “stakeholders” extends to not just 

shareholders (as in the US), but also customers such as NDTV and thousands of other 

Nielsen customers, creditors, employees, suppliers, government and civil society.  

(Preamble to the Code, Paragraphs 7 and 8, Code Section II.1, Code Section III.I, 

Nielsen 2011 Annual Report, page 28, Exhibit C.) 

590. David Calhoun, in his capacity as Executive Director and/or Chief 

Executive Officer (“CEO”) of Nielsen, breached his duty to act in the interests of 
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Nielsen’s customer, NDTV, and thousands of other Nielsen customers, instead acting 

only in the short-term interests of the Sponsors. 

591. David Calhoun was appointed by, and is an integral part of, the 

Sponsors.  

592. David Calhoun acts at the behest of, and under the control of, the 

Sponsors. (Nielsen 2011 Annual Report, page 28.) 

593. In order to maintain short term share values until David Calhoun and 

the Sponsors “cash out” and make the enormous profits that David Calhoun and the 

Sponsors expect to make (in billions of dollars) from the takeover/leveraged buyout of 

Nielsen in 2006, David Calhoun, in his capacity as CEO and Executive Director 

appointed by the Sponsors, as typical in leveraged buyouts, gives first priority to 

reducing the enormous debt generated by the takeover/leveraged buyout. Such debt 

was in the amount of $10 billion in 2006 as a result of the takeover/leveraged buyout 

of Nielsen by the Sponsors and, as of December 31, 2011, was in the amount of $6.7 

billion. 

594. David Calhoun has a large stake in Nielsen’s short-term share values. 

He needs to maintain those short-term values until he and the Sponsors “cash out”, 

which is typical in takeovers/leveraged buyouts.  

595. The primary method of reducing such debt is by taking cost cutting and 

cost avoidance measures. That is the basic tenet of corporate raids and leveraged 

buyouts.  

596. While such measures are legal and are customary practice in the 

typical takeover/leveraged buyout, they in direct violation of the Code in the case of 
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Nielsen due to (1) the duties to customers imposed by the Code on Directors, and 

those acting at their direction such as CEO David Calhoun, and (2) the catastrophic 

effects on customers of cost cutting and cost avoidance measures by a company in the 

audience measurement business such as Nielsen. 

597. Such cost cutting and cost avoidance measures have a disproportionate 

and exponential effect on Nielsen’s customers such as NDTV and thousands of other 

customers in the United States and in 98 other countries.  

598. Adequate sample size is critical to accurate measurement of television 

audience viewership. In addition, adequate security measures are critical to accurate 

television audience measurement. Using inadequate sample sizes and/or inadequate 

security measures lead to inaccurate measurement. Inaccurate measurement leads to 

inaccurate ratings.  Those inaccurate ratings are used by advertisers to determine what 

they will pay to broadcasters such as NDTV and thousands of others in the United 

States and in 99 other countries. Inaccurate ratings lead to exponential losses in the 

billions of dollars, particularly when, as in the case of Nielsen, the ratings company 

has a monopoly on a country’s audience measurement ratings.  

599. Cost cutting and cost avoidance measures ordered, adopted, accepted 

and endorsed by David Calhoun, acting in the interests of the Sponsors and/or in his 

own interests, have led to inadequate sample sizes and inadequate security measures. 

That has led to inaccurate ratings and billions of dollars in losses to thousands of 

Nielsen customers in the United States and in 99 other countries. 

600. NDTV and thousands of other customers, in addition to advertisers and 

other users of Nielsen data, have had no choice but to continue to use such data due to 
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the monopoly position Nielsen occupies in India, the United States and in 98 other 

countries. Such monopoly power is exercised by Nielsen either directly, or in some 

cases, such as in India, in collaboration with Kantar.  

601. As a result of cost cutting and cost avoidance measures ordered, 

adopted and/or endorsed by David Calhoun, the resultant inadequate sample sizes and 

inadequate security measures, the effect on customers such as NDTV has been 

catastrophic.  

602. The adoption and continuation of such cost cutting and cost avoidance 

measures is a violation of David Calhoun’s duties under the Code to NDTV, and 

thousands of other customers in the United States and 98 other countries.  

603. Such violation of the Code is further compounded by (1) Nielsen 

continuing to undertake cost cutting and cost avoidance measures despite explicit 

notice to David Calhoun of the catastrophic effects of such measures in India, Florida, 

Turkey and the Philippines (2) Nielsen continuing to publish ratings despite first hand 

and explicit knowledge of the corruption of such data and (3) Nielsen continuing to 

publish such corrupt data despite knowledge or conscious disregard of the fact that 

such continuation has and will inure to the benefit of politicians who own broadcast 

companies and/or politicians who are owners of cable operators, which is a violation 

of the FCPA.  

604. As a direct and proximate result of the breach of David Calhoun’s 

duties under the Code, NDTV has suffered and continues to suffer tremendous 

economic loss and other damages for, inter alia, the consideration that NDTV paid 

and continues to pay TAM for the TRP Reports, lost advertising revenues, increased 
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carriage costs, loss of reputation, loss of good will, loss of stock value and other lost 

revenues, including revenues from the United States, in an amount no less than $810 

million since the execution of the initial Sales Order in 1998. In addition, the NDTV 

is entitled to costs, actual attorneys’ fees, and punitive damages, in an amount to be 

determined by the trier of fact. 

 
FORTIETH CAUSE OF ACTION AGAINST NIELSEN DIRECTORS 
FOR NEGLIGENCE PER SE ARISING FROM VIOLATION OF THE 

DUTCH CORPORATE GOVERNANCE CODE 
 

605. Plaintiff repeats and re-alleges paragraphs 1 through 604 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

606. The Nielsen Directors are subject to the Dutch Corporate Governance 

Code (the “Code”, Exhibit B).  

607. Under the Code, each Director has a duty to act in the interests of all 

corporate “stakeholders”.  That is a fundamental foundation of the Code. (Preamble to 

the Code, Paragraphs 7 and 8.) 

608. Under the Code, the term “stakeholders” extends to not just 

shareholders (as in the US), but also customers such as NDTV and thousands of other 

Nielsen customers, creditors, employees, suppliers, government and civil society.  

(Preamble to the Code, Paragraphs 7 and 8, Code Section II.1, Code Section III.I, 

Nielsen 2011 Annual Report, page 28, Exhibit C.) 

609. The Nielsen Directors breached their duty to act in, and/or take into 

account, the interests of Nielsen’s customer, NDTV, and thousands of other Nielsen 
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customers, instead acting only in the short term interests of the Sponsors. Such acts 

constitute violations of the Code, and thus constitute negligence per se. 

610. Of the fifteen (15) Nielsen Directors, there is one (1) Executive 

Director, David Calhoun, and fourteen (14) Non-Executive Directors. Of the fourteen 

(14) Non-Executive Directors, eleven (11) are appointed by, and are an integral part 

of, the Sponsors. (Nielsen 2011 Annual Report, page 28.) 

611. Nielsen Director James A. Atwood, Jr. is a Managing Director at 

Sponsor, The Carlyle Group. 

612. Nielsen Director Richard J. Bressler is a Managing Director at 

Sponsor, Thomas H. Lee Partners, L.P. 

613. Nielsen Director Simon E. Brown is a member of Sponsor, KKR. 

614. Nielsen Director Michael S. Chae is Senior Managing Director of 

Sponsor, The Blackstone Group. 

615. Nielsen Director Patrick Healy is Deputy Chief Executive Officer of 

Sponsor, Hellman & Friedman LLC. 

616. Nielsen Director and Chairman of the Nielsen Board James M. Kilts is 

a founding partner of Sponsor, Centerview Partners.  

617. Nielsen Director Iain Leigh is Senior Advisor to APG Asset 

Management US Inc. On information and belief APG Asset Management US Inc. is a 

division of Sponsor, Alpinvest Partners. Up until November 2011, Mr. Leigh was 

Managing Partner and Head of the United States office of Alpinvest Partners.  

618. Nielsen Director Eliot P. S. Merrill is Managing Director at Sponsor, 

The Carlyle Group.  
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619. Nielsen Director Alexander Navab is a member of Sponsor, KKR. 

620. Nielsen Director Robert Reid is Senior Managing Director at Sponsor, 

The Blackstone Group. 

621. Nielsen Director Scott A. Schoen is Vice Chairman of Sponsor, 

Thomas H. Lee Partners.  

622. Each of these eleven (11) Non-Executive Directors acts at the behest 

of, and under the control of, the Sponsors. (Nielsen 2011 Annual Report, page 28.) 

623. In order to maintain short term share values until the Sponsors “cash 

out” and make the enormous profits that the Sponsors expect to make (in the billions 

of dollars) from the takeover/leveraged buyout of Nielsen in 2006, the Nielsen 

Directors, as typical in leveraged buyouts, give first priority to reducing the enormous 

debt generated by the takeover/leveraged buyout. Such debt was in the amount of $10 

billion in 2006 as a result of the takeover/leveraged buyout of Nielsen by the Sponsors 

and, as of December 31, 2011, was in the amount of $6.7 billion. 

624. The primary method of reducing such debt is by taking cost cutting and 

cost avoidance measures. That is the basic tenet of corporate raids and leveraged 

buyouts.  

625. While such measures are legal and are customary practice in the 

typical takeover/leveraged buyout, they are in breach of the Code in the case of the 

Nielsen takeover/leveraged buyout and subsequent actions due to (1) the duties to 

customers imposed by the Code on Directors and (2) the catastrophic effects on 

customers of cost cutting and cost avoidance measures by a company in the audience 

measurement business such as Nielsen. 
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626. Such cost cutting and cost avoidance measures have a disproportionate 

and exponential effect on Nielsen’s customers such as NDTV and thousands of other 

customers in the United States and in 98 other countries.  

627. Adequate sample size is critical to accurate measurement of television 

audience viewership. In addition, adequate security measures are critical to accurate 

television audience measurement. Using inadequate sample sizes and/or inadequate 

security measures lead to inaccurate measurement. Inaccurate measurement leads to 

inaccurate ratings.  Those inaccurate ratings are used by advertisers to determine what 

they will pay to broadcasters such as NDTV and thousands of others in the United 

States and in 99 other countries. Inaccurate ratings lead to exponential losses in the 

billions of dollars, particularly when, as in the case of Nielsen, the ratings company 

has a monopoly on a country’s audience measurement ratings.  

628. Cost cutting and cost avoidance measures ordered, adopted, accepted 

and endorsed by the Nielsen Directors, acting in the interests of the Sponsors, have 

led to inadequate sample sizes and inadequate security measures. That has led to 

inaccurate ratings and billions of dollars in losses to thousands of Nielsen customers 

in the United States and in 99 other countries. 

629. NDTV and thousands of other customers, in addition to advertisers and 

other users of Nielsen data, have had no choice but to continue to use such data due to 

the monopoly position Nielsen occupies in India, the United States and in 98 other 

countries. Such monopoly power is exercised by Nielsen either directly, or in some 

cases, such as in India, in collaboration with Kantar.  
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630. As a result of cost cutting and cost avoidance measures ordered, 

adopted and/or endorsed by the Nielsen Directors, the resultant inadequate sample 

sizes and inadequate security measures, the effect on customers such as NDTV has 

been catastrophic.  

631. The adoption and continuation of such cost cutting and cost avoidance 

measures is a violation of the Nielsen Directors’ duties under the Code to NDTV, and 

thousands of other customers in the United States and 98 other countries.  

632. Such violation of the Code is further compounded by (1) Nielsen 

continuing to undertake cost cutting and cost avoidance measures despite explicit 

notice of the catastrophic effects of such measures in India, Florida, Turkey and the 

Philippines (2) Nielsen continuing to publish ratings despite first hand and explicit 

knowledge of the corruption of such data and (3) Nielsen continuing to publish such 

corrupt data despite knowledge or conscious disregard of the fact that such 

continuation has and will inure to the benefit of politicians who own broadcast 

companies and/or politicians who are owners of cable operators, which is a violation 

of the FCPA.  

633. As a direct and proximate result of the breach of the Nielsen Directors’ 

duties under the Code, NDTV has suffered and will continue to suffer tremendous 

economic loss and other damages for,. inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, loss of advertising revenues, increased carriage costs, loss 

of reputation, loss of good will, loss of stock value, and loss of other revenues, 

including revenues from the United States, in an amount no less than $580 million for 
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the last three years.  In addition, the NDTV is entitled to costs, actual attorneys’ fees, 

and punitive damages, in an amount to be determined by the trier of fact. 

 
FORTY-FIRST CAUSE OF ACTION AGAINST DAVID CALHOUN FOR 
NEGLIGENCE PER SE ARISING FROM VIOLATIONS OF THE DUTCH 

CORPORATE GOVERNANCE CODE 
 

634. Plaintiff repeats and re-alleges paragraphs 1 through 633 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

635. The Nielsen Directors, including David Calhoun as Executive Director, 

are subject to the Dutch Corporate Governance Code (the “Code”, Exhibit B).  

636. Under the Code, each Director, including David Calhoun, has a duty to 

act in the interests of all corporate “stakeholders”.  That is a fundamental foundation 

of the Code. (Preamble to the Code, Paragraphs 7 and 8.) 

637. Under the Code, the term “stakeholders” extends to not just 

shareholders (as in the US), but also customers such as NDTV and thousands of other 

Nielsen customers, creditors, employees, suppliers, government and civil society.  

(Preamble to the Code, Paragraphs 7 and 8, Code Section II.1, Code Section III.I, 

Nielsen 2011 Annual Report, page 28, Exhibit C.) 

638. David Calhoun, in his capacity as Executive Director and/or Chief 

Executive Officer (“CEO”) of Nielsen, breached his duty to act in, and/or take into 

account, the interests of Nielsen’s customer, NDTV, and thousands of other Nielsen 

customers, instead acting only in the short term interests of the Sponsors. Such acts 

constitute violations of the Code, and thus constitute negligence per se. 
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639. David Calhoun was appointed by, and is an integral part of, the 

Sponsors.  

640. David Calhoun acts at the behest of, and under the control of, the 

Sponsors. (Nielsen 2011 Annual Report, page 28.) 

641. In order to maintain short term share values until David Calhoun and 

the Sponsors “cash out” and make the enormous profits that David Calhoun and the 

Sponsors expect to make (in billions of dollars) from the takeover/leveraged buyout of 

Nielsen in 2006, David Calhoun, in his capacity as CEO and Executive Director 

appointed by the Sponsors, as typical in leveraged buyouts, gives first priority to 

reducing the enormous debt generated by the takeover/leveraged buyout. Such debt 

was in the amount of $10 billion in 2006 as a result of the takeover/leveraged buyout 

of Nielsen by the Sponsors and, as of December 31, 2011, was in the amount of $6.7 

billion. 

642. David Calhoun has a large stake in Nielsen’s short-term share values. 

He needs to maintain those short-term values until he and the Sponsors “cash out”, 

which is typical in takeovers/leveraged buyouts.  

643. The primary method of reducing such debt is by taking cost cutting and 

cost avoidance measures. That is the basic tenet of corporate raids and leveraged 

buyouts.  

644. While such measures are legal and are customary practice in the 

typical takeover/leveraged buyout, they in direct violation of the Code in the case of 

Nielsen due to (1) the duties to customers imposed by the Code on Directors, and 

those acting at their direction such as CEO David Calhoun, and (2) the catastrophic 
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effects on customers of cost cutting and cost avoidance measures by a company in the 

audience measurement business such as Nielsen. 

645. Such cost cutting and cost avoidance measures have a disproportionate 

and exponential effect on Nielsen’s customers such as NDTV and thousands of other 

customers in the United States and in 98 other countries.  

646. Adequate sample size is critical to accurate measurement of television 

audience viewership. In addition, adequate security measures are critical to accurate 

television audience measurement. Using inadequate sample sizes and/or inadequate 

security measures lead to inaccurate measurement. Inaccurate measurement leads to 

inaccurate ratings.  Those inaccurate ratings are used by advertisers to determine what 

they will pay to broadcasters such as NDTV and thousands of others in the United 

States and in 99 other countries. Inaccurate ratings lead to exponential losses in the 

billions of dollars, particularly when, as in the case of Nielsen, the ratings company 

has a monopoly on a country’s audience measurement ratings.  

647. Cost cutting and cost avoidance measures ordered, adopted, accepted 

and endorsed by David Calhoun, acting in the interests of the Sponsors and/or in his 

own interests, have led to inadequate sample sizes and inadequate security measures. 

That has led to inaccurate ratings and billions of dollars in losses to thousands of 

Nielsen customers in the United States and in 99 other countries. 

648. NDTV and thousands of other customers, in addition to advertisers and 

other users of Nielsen data, have had no choice but to continue to use such data due to 

the monopoly position Nielsen occupies in India, the United States and in 98 other 
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countries. Such monopoly power is exercised by Nielsen either directly, or in some 

cases, such as in India, in collaboration with Kantar.  

649. As a result of cost cutting and cost avoidance measures ordered, 

adopted and/or endorsed by David Calhoun, the resultant inadequate sample sizes and 

inadequate security measures, the effect on customers such as NDTV has been 

catastrophic.  

650. The adoption and continuation of such cost cutting and cost avoidance 

measures is a violation of David Calhoun’s duties under the Code to NDTV, and 

thousands of other customers in the United States and 98 other countries.  

651. Such violation of the Code is further compounded by (1) Nielsen 

continuing to undertake cost cutting and cost avoidance measures despite explicit 

notice to David Calhoun of the catastrophic effects of such measures in India, Florida, 

Turkey and the Philippines (2) Nielsen continuing to publish ratings despite first hand 

and explicit knowledge of the corruption of such data and (3) Nielsen continuing to 

publish such corrupt data despite knowledge or conscious disregard of the fact that 

such continuation has and will inure to the benefit of politicians who own broadcast 

companies and/or politicians who are owners of cable operators, which is a violation 

of the Foreign Corrupt Practices Act.  

652. As a direct and proximate result of the breach of David Calhoun’s 

duties under the Code, NDTV has suffered and will continue to suffer tremendous 

economic loss and other damages for, inter alia, the consideration that NDTV paid 

TAM for the TRP Reports, loss of advertising revenues, increased carriage costs, loss 

of reputation, loss of good will, loss of stock value, and loss of other revenues, 
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including revenues from the United States, in an amount no less than $580 million for 

the last three years.  In addition, the NDTV is entitled to costs, actual attorneys’ fees, 

and punitive damages, in an amount to be determined by the trier of fact. 

 
FORTY-SECOND CAUSE OF ACTION FOR PERMANENT 

INJUNCTIVE RELIEF AGAINST NIELSEN 
 

653. Plaintiff repeats and re-alleges paragraphs 1 through 652 set forth 

above, as if they were set forth herein at length and incorporates said paragraphs 

herein by reference.  

654. Based on the foregoing, NDTV respectfully requests the Court to 

exercise its equitable jurisdiction in the premises, and award other ancillary relief, 

including, but not limited to, a permanent injunction barring Nielsen from continuing 

to license the Nielsen Process and/or any other proprietary information, including, but 

not limited to, the Nielsen logo, trademark, and/or brand name, to TAM, or any other 

subsidiary, affiliate, agent, or third party, in India, for television audience 

measurement and/or for the purpose of generating TRP Reports, until such time that 

Nielsen implements adequate remedial measures. 

WHEREFORE, Plaintiff, NDTV, demands judgment against the respective 

Defendants for the amounts stated in each of the Causes of Action herein, and such  

other and further relief as the Court deems just, proper and equitable in the premises.  
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Dated: New York, New York 
 July 25, 2012 
      SABHARWAL & FINKEL 
 

        
           
      By: Adam Finkel 
       Rohit Sabharwal 
                    350 Fifth Avenue, 59th Floor 
       New York, New York 10118 
       Tel: (212) 601-2882 
       Fax: (212) 601-2883 
 
 
      LUTHRA & LUTHRA 
      Indian Counsel 
      New Delhi, India 
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ATTORNEY’S VERIFICATION 
 

Adam Finkel, under the penalties of perjury, hereby affirms that I am a 
member of the law firm of Sabharwal & Finkel, LLC, that I have read the foregoing 
Complaint and know the contents thereof, and that the same is true to my own 
knowledge except as to matters therein stated to be alleged on information and belief, 
and that as to those matters, I believe them to be true. The sources of my information 
are communications with the plaintiff, review of records, reports, documents and 
letters contained in the file. The reason that this verification is made by the deponent 
instead of plaintiff is because plaintiff is a corporation, no officer of which is now 
within the County of New York, which is the county where the deponent has his 
office. 

 
Dated: New York, New York 

July 25, 2012 

         
           
        Adam Finkel 
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